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JC^  There  are  about  forty  cases  remaining  over,  reported,  but  which 
could  not  be  included  in  this  volume,  it  having  already  attained  the  size 
specified  by  law  and  the  contract  with  the  public  printer.  They  will 
appear  in  the  beginning  of  the  next  volume. 


JUDGES   OP   THE  SUPREME   COURT. 


I 

The  Hon.  Henry  A.  Bullard  and  the  Hon.  Henry  CarletoNi 
resigned  their  seats  in  the  Supreme  Court,  the  beginning  of  February, 
1839. 

On  the  4th  of  March,  1839,  Judges  Rost  and  Evstis  were 
appointed  to  fill  the  vacant  offices. 

During  nearly  all  the  period  embraced  by  this  volume,  beginning 
at  page  87,  the  court  consisted  of  the  fbllowing  judges : 

Hon.    FRANgOIS  XAVIER  MARTIN. 
PIERRE  ADOLPHE  ROST, 
GEORGE  EUSTIS. 


CORRECTIONS. 

The  following  points  decided  in  the  cam  of  EUit  vs.  Prevott  el  al^  page 
237,  was  omitted  in  the  head  notes,  but  is  included  in  the  index  under  the 
head  of  »  Codes." 

^^The  Code  of  Practice  was  framed  ezclusively  with  a  view  to  judicial 
proceedings,  and  its  proviaions  on  the  subject  of  general  latot^  do  not  neces- 
sarily repeal  those  of  the  Louisiana  Code  that  are  contrary  to  or  incon- 
sistent with  them.'* 

In  the  same  case,  page  236,  three  lines  from  the  bottom,  the  reader  will 
omit  the  three  following  words :  ^  while  they  contained ;"  and  read  the 
sentence  thus : 

^^  They  were  written  by  lawyers,  who  mixed  with  the  positive  legisla- 
tion d^finitiont  seldom  accurate,  and  points  of  doctrine  always  unnecessaiy.'^ 

In  the  case  of  MwnicipalUy  Ab.  Two  vs.  Curell,  page  320,  read  **  Ben- 
jamin, contra ;^^  instead  of  ^Haines." 

In  the  case  of  Pilie  vs.  Stewart^  page  365,  in  Benjamin^s  points,  ten 
lines  from  the  top,  read,  ^  he  had  not  the  right,"  &c. 

In  page  295,  last  line  in  the  first  point  or  paragraph,  read,  ^  special 
power  of  attorney ;"  instead  of  "verbal." 

At  page'  334,  top  line  of  the  first  head  note,  read,  **  parole  evidence  is 
admiuibU  to  prove  a  boundary  line,  &c.  in  support  of  a  plea  of  prescrip- 
tion ;"  instead  of  "  is  inadmiitibUJ^ 


CHRONOLOGICAL 


TABLE    OF    CASES. 


EASTERN    DISTRICT, 

NEW-ORLEANS,  DECEMBER  TERM,  1838. 

FAQ  I 

Clague's  Widow  v$,  Clague's  Executors, . 1 

Andiyvs.  Guyol  et  al., 8 

fiUocomb  et  al.  vs.  Bowie  et  al., 1 • 10 

JANUART  TERM,  1839. 

BuTSflvf.  Haynes,.^ 12 

OaerinetaL  v$,  Bagneries, 14 

2SBcliarie  et  al.  vt,  Nash, 20 

Zimmer vs.  Thompfion  etal, 22 

JoQidan  et  aL  tw.  Barrett  etal., * • 24 

Catlettw.  McDonald, - 44 

Mathews  vs.  Pascal's  Executor, 47 

Hebert  vs.  Hudson  &  Leunbeth, . 54 

Slack  w.  Orillion. . 66 

Baron's  Widow  and  Heirs  V5.  Hodge, ^ 58 

Taylor  vs.  Drane, 62 

Kemp  vs,  Amacker, 65 

Thompson  vs.  Hutchiss,  tutor,  &c., . 66 

Milne  ViL  Mayor  etal., • .... 68 

Phillips  tJ*.  Carr, - 71 

Morgan  ttf.  Yarborough, 74 

Brugier  vs.  Biron, . 77 

Bradfoidftf.   DortchetaL,. ^ 79 

B«aid  etal.  m.  Poydras, 82 

Hutchiss,  tutor,  dtc.  vs.  Doddetal., 84 


VI.  CHRONOLOGICAL 

MARCH  TERM,  1839. 

PAOK 

Escurix  vs.  Daboval, . 87 

Lapice  vs.  Smith, . 91 

Le  Bret  vs,  Belzons, - 93 

State  vs.  Gossin  et  al., ^ . 96 

Poydras  vs.  Delamare  et  aL, 98 

Jenkin's  Heirs  vs.  Jenkin's  Curator, 102 

Gonzales  et.  al.  vs.  Gonzales, 104 

Hosea's  Widow  and  Heirs,  vs.  Miles, 107 

Sicard  vs.  Chitz  et  al., 111 

Thompson  vs.  Schlater, 115 

Reynaud's  Heirs  vs.  Peytavin's  Executors, ' - 121 

Hiriart  t?5.  Roger  et  al., 126 

Dozer  w.  Squires,  Donnaud  et  al., 130 

Kenyon  175.  Berghel,  f.  w.  c, 133 

CuUiver  vs.  Garric  et  al., 137 

Thompson  vs.  Wilson's  Executor, 138 

Bissell  etux.  175.  Erwin's  Heirs, 143 

Lesassier  vs.  Dashiell, 161 

Browder's  Curator  vs.  Browder's  Heirs,  &c., 156 

Rivas*  Heirs  vs.  Bernard, 159 

Gamier  vs.  Poydras, 177 

APRIL  TERM,  1839. 

Hodge's  Heirs  V5.  Dumford's  Curator, 187 

Reynolds  t75.  Swain  et  al., . ...  193 

Bell  V5.  His  Creditors, 199 

Nottw.  Botts, 202 

Carmichael  vs.  Aikin's  Heirs, 205 

Parkt?5.  Pyne  et  al., - 212 

Nicholson,  tutor,  &>c.  vs.  Patton, 213 

Rapp  195.  Peyroux  et  al., • 218 

Same  t;5.  Rivarde, 218 

State  175.  Judge  Bermudez, 221 

Vance  175.  Toum6  &  Beckwith, 226 

Ellis  vs.  Prevost  et  al., - 230 

Roche's  Heirs  t75.  Groysilliere  et  al., 238 

Same        t75.  Same, . »....-.  247 


TABLE  OF  CASES.  VII. 

PAOK 

Noe  w.  Tkylor, 249 

Downing  vs.  Delassizei 256 

Long  vs,  French, 257 

Yonng  w.  Walker  etal 262 

Amory  et  al.  v<.  Black, 264 

Bapdste,  f  w.  c.  vs.  Soulie,  f.  w.  c 268 

Loneyvs.  High, - _ —  -  271 

Banks  91.  Brander  etal., 274 

Bank  of  Orleans  T75.  Rice, 277 

Fbrance  t75.  Alston,.. 278 

Claiborne  et  aL  vs.  Their  Creditors, 279 

Edmondson  v«.  Mississippi  and  Alabama  Rail  Road  Company,.  282 

Boms  vs.  Schaomberg, 286 

Baham  vs.  Bach. _ - 287 

Nichols  etal.  vs.  Nichols, : --  291 

Gravillon  V5.  Richard's  Executor, 293 

Vigers  etal.  V5.  Sainet, ^ 300 

Sanford  et  al.  w.  Pyne  et  al., 303 

Pope  et  al.  vs.  Hunter,.: - 306 

Gallier  t75.  Jonau,  £  m.  c, -- 309 

Nicolefs  Executor  t?9.  Moreau  et  al, 313 

Gleordana  vs.  Thomas  et  al., 315 

Chandler  etal.  vs.  Barker, 316 

Municipality  No.  2  vs.  Curell  etaL, 318 

Blanchet  vs.  Municipality  No.  2, 322 

Mayor  etal.  vi.  Hopkins  etal., 326 

Same  V5.  Leverich  et  al.,  two  cases, * 332 

Same  175.  Hopkins, . 333 

Blanc  Of.  Duplessis, , 334 

Hampton  etaL  vs.  Barrett, 338 

Goodrich  et  al.  vf.  Southmayd, 339 

Maccoon  "Of .  Atchafidaya  Bank, 342 

Manicipality  No.  1 1;^.  Bamett, 344 

Lobdell  vs.  Bullitt, 348 

Parmely  et  aL  175.  Bradbury, 351 

Pavageau,  f.  m.  c.  vs.  His  Creditors 354 

Fortier  et  aL  w.  Labranche, -- _ 355 

Crosby  w.  Morton  et  aL, 357 


VIII.  CHRONOLOGICAL 

PAOK 

Thatcher  U5.  Goff  et  al, I.  360 

Pilie  vs.  Stewart, 364 

Boswell  vj.  Zender, 366 

Bank  of  the  United  States  w.  Ellis, 368 

Magoffin  V9.  Stringer  et  al., ..  -.^ «.  370 

Goldenbow  w.  Wright, - 371 

Oakey  et  al.  175.  Ducker, - —  375 

Wilcox  w.  Bundy, 881 

lyOrgenoy  et  al.  w.  Droz, 382 

Same  vs.  Same, . 389 

Cannon  vs.  Labarre, - 399 

Williams  V5.  Barton, -.  404 

Howe  V5.  Manning's  Executors, 412 

Lesseps  V5.  Architect  Company, 414 

Mitreaud  v9.  Delassize,. . 416 

Hoffinan  vs.  Holland, - 418 

Williams  vs,  Robinson, 419 

Hohson  &  Co.  vs.  Whittemore  et  al.,-  - 422 

Soeys  Heirs  vs.  Soey*s  Curator, 424 

Darramon  vs.  Follin  et  al., 426 

Bogart  et  al.  vs.  Drake  et  al, ^-  427 

Yard  &>  Blois'  Syndic  w.  Srodes, 427 

McCoy's  Executors  vs.  Pritchard  et  al., 428 


MAY  TERM,  1839. 

Lalanne's  Heirs  w.  Moreau, .., 431 

Vigers  et  al.  vs.  Kilshaw, «.  438 

Priscilla  Smith,  f  w.  c.  vs.  Smith, 441 

Oxnardv5.  Locke  et  al., 447 

Grooding  vs.  Atlantic  Marine  and  Fire  Insurance  Company,^ 450 

Roberts  et  al.  vs.  Page, , . 452 

Graves  et  al.  w.  Roy, ^  454 

Peyrouxrs.  Chasal, 459 

Weldetal.  vs.  Donlin, 460 

Lallande  w.  Bonny, 462 

Robeson  et  al.  t;5.  Mississippi  and  Alabama  Rail  Road  Co.  et  al.,  465 


TABLE    OF   CASES.  IX. 

PAOK 


011iei?5.   Ogilvie, 472 

Hoffinan  V5.  Atcheson  et  al., 476 

Grosses.  Armor, 477 

Grooke  et  al.  vs.  Rutherford  &  Metcalf, 479 

Berthoud  vs.  Mississippi  Marine  and  Fire  Insurance  Co., 481 

Cutler  vs.  Cochran, 482 

Denton  vs.  Commercial  and  Rail  Road  Bank  of  Yicksburg, 486 

Gray,  Durrive&Co.  vs.  Bledsoe  et  al., ^ 489 

WeymanetaL  vs.  Cater  &>  Cropp, 492 

Hubbell  vs.  Clannon, . •  494 

Atchafklajra  Bank  ««.  Dawson, 497 

Dakinetal.  vs.  Granahl  &  Co., ..  512 

Hermann,  Briggs  A  Co.  vs.  Western  Marine  and  Fire  Ins.  Co.,. .  516 

Louisiana  State  Bank  05.  Senecal, 525 

Robert  &  Williams  vs.  Commercial  Bank, . . 528 

Chalonvs.  Pepin, , 534 

Johnston's  Heirs  vs.  Cox's  Syndic, 536 

Berthoud  vs.  Atlantic  Marine  and  Fire  Insurance  Co...... 539 

G^ois,  Mayor,  &c.  vs.  Lockett  et  al., . 545 

Bach  175.  Lafayette  City  Council, 549 

Townsend  vs.  Louisiana  State  Marine  and  Fire  Insurance  Co.  et  al.,  55 1 

Adams*  Administrator,  &c.  vs.  Bell, 555 

Bry,  «5.  Woodrooff, 556 

Armstrongs  vs.  Baldwin,  Syndic,  &c., .......... —  564 

Oakey  et  aL  vs.  Mississippi  and  Alabama  Rail  Road  Co.  et  al., 567 

Moore  et  al.  vs,  Pontalba, • 571 

State  98.  Judge  Buchanan, ... . 574 

Batre  et  al.  95.  Louisiana  Insurance  Co., ... 577 

Barelli  et  al.  vs.  Hagan, • . . 580 

Edwards  vs.  Nicholson, 582 

Hernandez  et  al.  i;5.  Babcock's  Executor, . 587 


ALPHABETICAL 


TABLE    OF    CASES. 


Adams,  Administrator,  &c.  v$»  Bell,... ••...« .— . 556 

Aikin's  Heirs  ads,  Garmichael, • • . 205 

Alston  a^.  Florance, .- 278 

Amacker  ads.  Kemp, 65 

AmoryetaL  v<.  Black, 264 

Andryvs.  Guyol  et  al,, 8 

Architect  Go.  iu2«.  Lesseps, ...... . 414 

Armor  4k2f.  Cross,. ... 477 

Armstrongs t7<.  Baldwin,  Syndic,^., 564 

Atcbafiilaya  Bank  ads,  Macconn, ... ..... ... 842 

Same         vs,  Dawson, 497 

Atcheson  et  al.  ads,  Hoffinan, 476 

Atlantic  Marine  and  Fire  Insurance  Co.  ads.Qoodmg, . 450 

Same  <u2f .  Berthoud, ..  539 

Babcock's  Executors  ads.  Hernandez  et  al.,. ........ 587 

Bachiu^^.  Baham, 287 

Bach  V5.  La&yette  City  Council, ..... 549 

Bagneriee  ads,  Guerin  et  al., .... . ..... 14 

Bank  of  Orleans  i7f.  Rice, .. 277 

Bank  of  the  United  States  vs,  Ellis, 868 

Banks  «s.  Brander  et  al., ..... . . —  274 

Barellietal.  vs.  Hagan, ..... ...... 580 

Bamett  <k^.  Municipality  No.  1,  .. .. . 844 

Bapciste,  f.w. c.  vs,  Souli6,  f.w. c, . ........ . 268 

Barker  o^.  Chandler  et  al.,... . . ...^ ......  816 

Baron's  Widow  and  Heirs  vs.  Hodge,.  ..  ...... 58 

Barrett  ads.  Hampton  et  al., 388 

Barrett  el  aL  o^.  Jourdan  et  al., 24 


XII.  ALPHABETICAL 

PAOK 

Barton  ads.  Williams, 404 

Batre  et  al.  95.  Louisiana  Insurance  Co., . 577 

Beard  et  al.  vs.  Poydras, ..-. 82 

Baldwin,  Syndic,  &c.  ads.  Armstrongs, *. 564 

Baham  vs.  Bach, 287 

Bellw.  His  Creditors, 199 

Bell  ads.  Adams,  Administrator,  &c. ...•. .  555 

Belzonso^^s.  Le  Bret, 93 

Berghel,  f.  w.  c.  ads.  Kenyon, . .- 133 

Bernard  ads.  Rivas's  Heirs, - 169 

Berthoud  vs.  Mississippi  Marine  and  Fire  Insurance  Co., 481 

Same    v^.  Atlantic  Marine  and  Fire  Insurance  Co.,..-. ... .  539 

Biron  ads.  Brugier, .»- 77 

Bissell  et  ux.  95.  Erwin's  Heirs, 143 

Black  ads.  Amoryetal., .  264 

Bhmc  vs.  Duplessis, 334 

Blanchet  w.  Municipality  No.  2, 322 

Boswell  vs.  Zender, - 366 

Bledsoe  et  aL  ads.  Gray,  Durrive  &  Co.,- -  489 

Botts  ads.  Nott, 202 

Bogart  et  al.  vs.  Drake  et  al., 427 

Bonny  ads.  lailanie, 462 

Bowie  et  al.  ads.  Slocomb  et  al., 10 

BmdbuTy  ads.  Parmely  et  al.,- - 351 

Bradford  w.  Dortch  et  al., 79 

Brander  et  al.  ads.  Banks,- 274 

Browder's  Curator  vs.  Browder's  Heirs,  &c.-  - 156 

Brugier  vs.  Biron, 77 

Bryw.  Woodrooff, - 556 

BuUitX  ads'.  Lobdell 348 

Bmxdj  ads.  Wilcox, 381 

Bums  vs.  Haynes  et  al., 12 

Bums«5.  Schaumberg, 286 

Cannon  vs.  Labarre, . 399 

Carmichael  vs.  Aikin's  Heirs, - 205 

Carr  ads.  Phillips, 7L 

Cater  &  Cropp  ads.  Weymouth  et  al, 492 


TABLE    OF    CASES.  XIII. 

PAOB 

Catlett  vs.  M*Donald, 44 

Chalon  w.  Pepin, 534 

Chandler  et  al.  vs.  Barker, 316 

Chasal  ads.  Peyroux, 459 

Chitz  et  al.  ads.  Sicard,  .  — Ill 

Clagne's  Widow  vs.  Clague^s  Executors, - 1 

Claiborne  et  al.  vs.  Their  Creditors, 279 

Clannoa  ads.  Hubbell, .- 494 

Cochran  ads.  Cutler, .« 482 

Commercial  Bank  a(25.  Robert  and  Williams, 528 

Commercial  and  Rail  Road  Bank  of  Vicksburg  ^(^5.  Denton, 486 

Cox's  Syndic  ads.  Johnston's  Heirs, 636 

Creditors  ads.  Bell, 199 

Same    o^i*.  Claiborne  et  al., 279 

Same    orfs.  Pavageau,  f.  m.  c, -- - 354 

Crooke  et  al.  vs.  Rutherford  &  Metcalf, - 479 

Crosby  vs.  Morton  et  al, 357 

Cross  f7«.  Armor, 477 

CMivei  vs.  Garricetal., - 137 

Curell  et  al.  ads.  Municipality  No.  2, - 318 

Cutler  vs*  Cochran, 482 

Daboval  ad.s.  Escurix, - — 87 

Dakin  et  al.  vs.  Ganahl  &  Co., 512 

Daraman  t?5.  FoUin  et  al., 426 

DaahieW  ads.  Lesassier, -- 151 

^  DawBon  £k25.  Atchafalaya  Bank, 497 

Delamare  et  al.  ads.  Poydras, 98 

Delassize  ads.  Downing, 256 

Same      ads.  Mitreaud, — 416 

Denton  vs.  Commercial  and  Rail  Road  Bank  of  Vicksburg, 486 

Dodd  et  al-  ads.  Hutchiss,  Tutor,  &c., - 84 

Donlin  ads.  Weld  et  al., 460 

D'Orgenoy  et  al.  175.  Droz, 382 

Same  w.  Same, -- 389 

Dortch  et  al.  ads.  Bradford, 79 

Downing  vs.  Delassize, 256 

Dozer  vs.  Squires,  Donnaud  et  al, 130 


XIV.  ALPHABETICAL 

FAffC 

Drake  etal.  ads,  Bogartetal., - 427 

Draneads.  Taylor, 62 

Droz  ads.  UOrgenoy  etal. 382 

Bsme  ads.         Same,            389 

Ducker  0(25.  Oakey  et  al., 375 

Duplessis  ads.  Blanc, 334 

Durnford's  Curator  a^5.  Hodge^s  Heirs, 187 

Edmondson  vs.  Mississippi  and  Alabama  Rail  Road  Co., 282 

Edwards  V9.  Nicholson, 582 

Ellis  1^5.  Prevost  etal., 230 

Same  oef^.  Bank  of  the  United  States, 368 

Erwin's  Heirs  o^^^.  Bissell  et  ux., 143 

Escurixt7.9.  Daboval, 87 

Florance  vs.  Alston, « 278 

Follin  et  al.  ads.  Daraman 426 

Fortier  et  al.  V5.  Labranche, 355 

French  ai5.  Long, •-.  257 

Gallier  vs.  Jonau,  f.  m.  c, • 309 

Granahl  &  Co.  0(^5.  Dakinetal., 512 

Qamier  vs.  Poydras, 177 

Qarricetal.  (wi*.  Culliver, * 137 

Gl^nois,  Mayor,  &c.  vs.  Lockett  et  al., 545 

Geordana  V5.  Thomas  etal 315 

Goff  et  al.  flkZ*.  Thatcher, 360 

Goldenbow  t?5.  Wright, 371 

Gonzales  etal.  vs.  Gonzales, 104 

Gooding  vs.  Atlantic  Marine  &  Fire  Insurance  Co. 450 

Goodrich  et  al.  vs.  Southmayd, 339 

Gossin  et  al.  ads.  State, 96 

Graves  et  al.  vs.  Roy, 454 

Gray,  Durrive  et  al.  vs.  Bledsoe  et  al., 489 

Gravillon  vs.  Richard's  Executor,. 293 

Groysilliere  et  al.  ads.  Roche's  Heirs, - 238 

Same        ads.        Same,        247 

Guerin  et  aL  vs.  Bagneries, 14 

Guyol  etal.  ads.  Andry, 8 


TABLE  OF  CASES  XY. 

PAGE 

Hagan  ads.  Barelli  et  al., 580 

Hampton  etal.  w.  Barrett, 338 

Haynea  €uU.  Bums, 12 

Hebertof.  Hudson  &  Lambeth, «- 54 

Hermann,  Briggs  d&  Co.  vs.  Western  Marine  and  Fire  Ins.  Co..  .  516 

Hernandez  et  al.  v5.  Babcock's  Executors, 587 

High  Aif.  Loney, 271 

Hiriartvf.  Roger  etal, 126 

Hobaon  A  Co.  vs.  Whittemore  et  al., 422 

Hodge  €uU.  Baron's  Widow  and  Heirs, ... 58 

Hodge's  Heirs  vs,  Dumford's  Curator, 187 

Hoffinanv^.  Holland, 418 

Same    95.  Atcheson  et  al., 476 

Holland  ads.  Hofirnan,,— - 418 

Kopldna^ads.  Mayor  etal., 333 

Same  et  aL  o^.  Same,     326 

Hoaea'a  Widow  and  Heirs  vx.  Miles, . 107 

Howe  vs.  Manning's  Executor, 412 

Hubbell  vs,  Clannon, 494 

Hudson  &  L^mheOiads.  Hebert, . 54 

Hunter  ads.  Pope  etaL, 306 

Hutchiaa,  tutor,  &c.  V5.  Doddetal., 84 

Same  ads.  Thompson, . 66 

Jenkins*  Heirs  v«.  Jenkins' Curator, .^...^ 102 

Johnston's  Heirs  vf.  Cox's  Syndic, 536 

Jonan,  £  m.  c.  ads.  Grallier, 309 

Jourdanetal.  vs.  Barrett  etal., 24 

Judge  Bermudez  0^5.  State, 221 

Judge  Buchanan  a^<.  State, 574 

Kemp  v«.  Amacker, . 65 

Kenyonvf.  Berghel,  f  w.  c, 133 

Kilahaw  €ULs.  Vigors  etal., - 438 

lAbarre  ads.  Cannon, — —  399 

Labranche  ads.  Fortieret  al, 355' 

La&yette  City  Council  ads.  Bach, 549 

Lalanne's  Heirs  v«.  Moreau, «. . 431 


XVI.  ALPHABETICAL 

PAOC 

Lallande  vs.  Bonny, . -  462 

Lapice  v5.  Smith, 91 

Le  Bret  f5.  Belzons, 93 

Lesassier  vs,  Dashiell, . 151 

Lesseps  vs.  Architect  Company, 4 14 

Leverich  et  al.  ads.  Mayor  et  aL,  two  cases,.. . 332 

Lobdell  w.  Bullitt, 348 

Locke  etal.  ads.  Oxnard, .- 447 

Lockett  et  al.  ads.  Genois,  Mayor  et  al., .  545 

Looey  vs.  High, 271 

Long  vs.  French, ... • 257 

Louisiana  Insurance  Company  ads.  Batre  et  al., 577 

Louisiana  State  Bank  vs.  Senecal, 525 

Louisiana  State  Marine  and  Fire  Ins.  Co.  et  al.  ads.  Townsend,.  .551 

Maccoun  vs.  Atchafalaya  Bank, 342 

Magoffin  vs.  Stringer  et  al., 370 

Manning's  Executor  ai«.  Howe, 412 

Mathews  V5.  Pascal's  Executor, 47 

Mayor  et  al.  a^5.  Milne, ..- 68 

Same       V5.  Hopkins  et  al., 326 

Same       vs.  Leverich  et  al.,  two  cases, 332 

Same       vs.  Hopkins,... 333 

McCoy's  Executors  vs.  Pritchard  et  al., 428 

McDonald  ads.  Catlett, 44 

Miles  ads.  Hosea's  Widow  and  Heirs, 107 

Milne  vs.  Mayor  et  al., ^ 68 

Mississippi  Marine  and  Fire  Insurance  Co.  ads.  Berthoud, 481 

Mississippi  and  Alabama  Rail  Road  Co.  ads.  Edmondson, 282 

Same  ads.  Robinson, 465 

Same  ads.  Oakey  et  al., 567 

Mitreaud  t75.  Delassize, 416 

Moore  etal.  vs.  Pontalba, 571 

Moreau  ads.  Lalanne's  Heirs, 431 

Same  et  al.  ads.  Nicolet's  Executor, 313 

Morgan  vs.  Yarborough, . 74 

Morton  et  al.  ads.  Crosby, • 357 

Municipality  No.  2  vs.  Curell  etal, 318 


TABXE  OF  CASES.  XVII. 

FAOC 

Municipality  No.  2  ads.  Blanchet. 322 

Mimicipality  No.  1 1?&  Bamett, 344 

Nash  o^.  Zacliarie  et  al., 20 

Nicholaetal.  vs.  Nichols, 291 

Nicholson  ait.  Edwards, 582 

Nicholson,  tutor,  &c.,  vs.  Patton, 213 

Nicolet's  Executor  t75.  Moreauetal., 313 

Noe  vs.  Taylor, 249 

Nott  m  Botts, - 202 

Oakey  et  aL  vs.  Mississippi  and  Alabama  Rail  Road  Co.  et  al.,. .  567 

flame   vs,  Ducker, 375 

Ogilvie  ai#.Ome.-— 472 

OUie  w.  Ogilvie, 472 

Orillion  oif .  Slack, 56 

Oxnaid  vs.  Locke  et  al, 447 

PdLgeads.  Roberts  et  al., 452 

Park  V5.  Pyne  et  al., 212 

Parmely  et  al.  vs.  Bradbury, 351 

Pascal's  Executor  ois.  Mathews, -_ 47 

Patton  ads.  Nicholson,  tutor,  &c., 213 

Pavageau,  f  m.  c.  vs.  His  Creditors, 354 

Pepin  ads.  Chalon, 534 

Peyroux  vs.  Chasal, 459 

Peyroux  et  aL  ads.  Rapp, 218 

Peytayin  et  aL  ads.  Reynaud's  Heirs, 121 

Phillips  vs.  Carr, 71 

Pilie  vs.  Stewart, 364 

Pontalba  iu2s.  Moore  et  aL, 571 

Pope  et  al.  vs.  Hunter, 306 

Poydras  ikis.  Beard  et  aL, 82 

Same  vs.  Delamare  et  al., 98 

Same  ads.   Gkimier, , 177 

PrevostetaL  ads.  Ellis,..- - _ 230 

Priacilla  Smith,  f.  w.  c.  vs.  Smith, 441 

Pritchaid  et  al.  ads.  M'Co/s  Executors, 428 

Pyne  et  aL  ads.  Sanford  et  aL, - 303 

PyneetaL  a<is.Park, « 212 

o 


XVfll.  ALPHABETICAL 

Rapp  vf .  Peyroux  et  al., ...««^..  S16 

Same  17S.  Rivarde, *. -.  —  -.•-.«  —  -  218 

Reynaud's  Heirs  vs.  Peytavin's  Executors, 121 

Reynolds  vs.  Swain  etal., 193 

Richard^s  Executor  ads.  Gravillon, 293 

Rice  ads.  Bank  of  Orleans, - 277 

Rivarde  ads.  Rapp, 218 

Rivas'  Heirs  w.  Bernard, ^-,.--  159 

Robert  and  Williams  vs.  Commercial  Bank, « —  52S 

Roberts  et  al.  V5.  Page, 452 

Robeson  et  al.  vs.  Mississippi  and  Alabama  Rail  Road  Co.  0t  aL,,  466 

B-ohinsou  ads.  Williams, ^ *^..>. ^* *  419 

Roche's  Heirs  vs,  Groysilliere  et  aL, - — — «•  B86 

Same  vs.  Same, .-— .-  247 

Roger  et  aL  ads.  Hiriart, — --^-  126 

Roj  ads.  Graves  et  aL, 454 

Rutherford  &  Metcalf  ads.  Crooke, 479 

Sainet  ads.  Vigerset  aL, 300 

Sanford  et  aL  vs.  Pyne  et  al„ ^  303 

Schaumberg  ads.  Burns, 286 

Schlater  a(i5.  Thompson, ^>.   115 

Senecal  a^.  Louisiana  State  Bank, 525 

Sicard  i?5.  ChitzetaL, 111 

Slack  t;5.  Orillion, . 56 

Slocomb  et  al.  vs.  Bowie  et  aL, ^ ^ 10 

Smith  ad^.  Priscilla  Smith,  f  w.  c, , 441 

Smith  ads.  Lapice, 91 

Soej'^s  Heirs  vs.  Soey^s  Curator, , . 424 

Soulie,  f  w.  c.  ads.  Baptiste,  f  w.  c *. 268 

Southmayd  ads.  Goodrich  et  aL, . ,^ 339 

Squires,  Donnaud  et  aL  ads.  Dozer, * ^ 130 

Srodes  ads.  Yard  &  Blois's  Syndic, 427 

State  vs.  Gossin  et  aL, ^.^ 96 

Same  vs.  Judge  Bermudez, ^ 221 

Same  vs.  Judge  Buchanan, . ^ ^^^  574 

Stewart  ads.Piiie, , 364 


TABLE  OF  GASES.  XIX. 

PAGE 

Stringer  et  al.  ads.M&goSm, 370 

Swain  et  al.  ads.  Reynolds, - 193 

Taylor  w.  Drane, - 62 

Samea(2f.  Noe, 249 

Thatchers.  Goffetal.,.-. --  360 

Thomas  et  al.  ads.  Geordana, - 315 

Thompson  vs,  Hutchiss,  Tutor,  &c., -     66 

Same      w.  Wilson's  Executor, 138 

Same      i;«.  Schlater, 115 

Same  et  al.  ads.  Zimmer, 22 

Tourn^  &  Beckwith  ads.  Vance, —  - 226 

Townsend  vs,  Louisiana  State  Marine  and  Fire  Ins.  Co.  et  al., 551 

Vance  w.  Toum6  &  Beckwith, 225 

Vigersetal.  vs.  Sainet, 300 

Same       v^.  Ejlshaw, ^ 438 

Walker  etal.  ^w2*.  Young, _ 262 

Weld  etal.  vs.  Donlin, 460 

Western  Marine  and  Fire  Ins.  Co.  ads.  Hermann,  Briggs  &  Co.,  516 
Weyman  et  al.  vs.  Cater  &Cropp, 492 

Whittemore  et  al.  ads.  Hobson  &  Co., 422 

Wilcox  vs.  Bundy, 381 

Williams  i;^.  Barton, -_ 404 

Same    t^;.  Robinson, -- • .  419 

Wilson's  Executor  o^Z^.  Thompson, 138 

Woodrooff  ads.  Bry, 556 

Wnght  ads.  Goldenbow, 371 

Yarborough  £u2«.  Morgan, 74/ 

Yard  &  Blois's  Syndic  vs.  Srodes, 427 

Young  M.  Walker  etal., 262 

Zacharieet  al.  vs.  Nash, 20 

Zender  ads.  Boswell, 366 

Zimmer  i?«.  Thompson  et  al., .-.-..-- 22 


REPORTS 

OF 

CASES  ARGUED  AND  DETERMINED 

IN 

THE  SUPREME  COURT 

OF 

THE   STATE  OF   LOUISIANA. 


KASTERN   DISTRICT. 

NEW-ORLEANS,    DECEMBER,   18  3  8. 


CLAGUE's  widow  V8.  CLAGUE's  executors.*  Eavteiiv  Dist. 

J)ecember,  1838. 


AmAI.   FaOM   THK    COVKT    OF    P110BATC8    FOR   THB   PARISH    AND    CITY    OF 

NRW-ORLBANS. 


CLAeUE*8  WID^ 
Vt. 


An  additional  sum  for  the  fee  of  the  attoraey  of  an  estate,  will  not  be  .  J?'  • 
allowed,  when  there  is  no  evidence  of  the  natnre  and  value  of  the  ser-  i  ...  . 
Ticefl  for  which  this  fee  is  claimed.  It  is  not  safficient  to  vnste  that  the  I  460M 
sum  claimed  is  a  moderate  fee.  48   16^ 

48    181 

Where  the  ezecators  refused  to  deliver  np  the  estate  of  the  testator  to  the  49  \^ 
widow,  as  natural  tutrix  of  the  minor  children  and  heirs,  on  account  of 
the  danj^r  which  thej  and  the  testator  apjfrehended  of  the  waste  and 
dilapidation  she  might  occasion  the  estate :  BeltL,  that  in  case  of  any 
real  danger,  the  only  legal  way  to  avert  it,  is  by  provoking  the 
removal  or  destitution  of  the  tutrix. 

The  widow  as  tutrix  of  her  children,  who  are  forced  heirs  of  the  testator* 
can  at  any  time  take  the  m^ertn  from  the  testamentary  executors  on 
oJTering  them  a  sufficient  sum  to  pay  the  moveable  legacies. 

*  The  opinion  of  the  ooort  in  this  ease  ivas  read  at  the  May  Term,  1838,  but 
vas  sDspended  by  an  application  for  a  re-hearing  until  this  term. 

1  VOL.  XIII. 
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■ 

EASTERir  DiST.  /^  disposition  by  will,  in  which  the  property  of  the  estate  is  to  remain  in 

December,  I838<      the  hands  of  the  ezeeutorty  uniH  the  testator^s  children  or  heirs  arrive  at 

claouk's  wi»»w/     ^®  ^^^  ^^  majority,  cannot  be  distinguished  from  one  that  would  autho- 

^-  !     rize  the  executors  to  keep  and  preserve  it  for,  and  return  the  estate  to 

CLAfiUS'S  SZ'BS.  .^ 

them,  which  is  Kfidei  commttnun,  or  trust,  and  is  forbidden  by  law. 

The  testator  has  not  the  power  to  extend  the  period  of  the  executorship  to 
more  than  one  year,  nor  to  direct  that  the  estate  should  remain  in  the 
hands  of  the  executors  afterwards,  or  that  they  should  keep  and  preserve 
it  for  another  or  others,  when  there  are  forced  heirs  who  are  present. 

The  plairitifTy  Marie  Delphine  Justin  Laroche,  widow  of 
the  late  Richard  Clague,  and  natural  tutrix  of  the  minor 
children,  Richard,  Edward  and  Charles  Clague,  instituted 
suit  in  the  Court  of  Probates  against  J.  &  L.  Gamier  and 
Thomas  Barrett,  Esqs.,  executors  of  the  last  will  and  testa- 
ment of  Richard  Clague,  deceased,  demanding  of  them  to  be 
put  in  possession  of  the  whole  amount  of  the  inventory  of  the 
estate  of  her  deceased  husband,  after  deducting  the  legal 
fees  and  charges  attending  the  settlement  thereof.  She 
prays  that  the  executors  be  ordered  to  render  an  account  of 
their  administration,  and  requiped  to  pay  over  whatever 
balance  may  remain  in  their  hands,  after  payment  of  all  the 
legal  charges. 

The  defendants  denied  the  right  of  the  plaintiff  to  demand 
possession  of  the  estate,  for  the  following  reasons : 

1.  That  by  the  will  the  eicecutors  were  required  to  act  as 
such,  until  the  majority  of  all  three  of  the  minor  children, 
and  to  retain  the  funds  of  the  estate  until  that  period  for 
their  benefit. 

2.  That  they  are  authorized  to  invest  the  proceeds  of  said 
estate  in  the  roost  advantageous  manner  for  the  benefit  of 
said  minors,  and  in  fact,  to  act  as  their  guardians  and  cura- 
tors until  they  arrive  at  the  age  of  majority.  That  these 
legacies  having  been  made  conditionally,  the  conditions  can- 
not be  violated  by  the  tutrix  of  the  minors,  requiring  the 
entire  estate  to  be  delivered  into  her  hands,  when  it  was 
clearly  the  interest  of  the  testator  to  keep  it  from  her ;  and 
that  it  was  made  their  duty,  and  they  were  about  to  invest 
the  proceeds  of  the  estate  in  real  estate  producing  a  revenue. 
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S.  The  plaintifT  cannot  claim  any  of  the  property  in  the  Eimsir  Dut. 
inventory  as  her  share  of  the  community,  which  was  dis-  December,  i83«< 
flolved  by  a  judgment  of  separation  from  bed  and  board,  pro*  cLAffcrtwia^ 
nounced  in  18S0,  between  her  and  her  late  husband,  and  she         ?•    , 
tacitly  renounced  all  her  right  thereto  by  not  claiming  any 
part  thereof  within  three  months  afterwards.    They  pray 
that  her  demand  be  rejected. 

Upon  these  pleadings  and  issues  the  probate  judge  decided 
that,  the  wife,  being  the  survivor  of  her  late  husband, 
became  natural  tutrix  of  her  minor  children,  and  is  thereby 
entitled  to  the  administration  of  their  property.  The  execu- 
tors  were  ordered  to  account  within  ten  days  to  the  plaintiff* 

Tlie  executors  prayed  an  appeal  from  this  order  or  judg« 
roent,  which  was  refused  by  the  judge  ;  he  being  of  opinion 
that  an  appeal  did  not  lie. 

They  then  rendered  an  account  showing  a  balance  of 
tbirty^ix  thousand  seven  hundred  and  sixty-nine  dol- 
lars fifty-six  cents  in  their  hand%  and  prayed  the  court 
that  it  remain  in  their  possession  according  to  the  terms  of 
the  will,  and  that  their  account  be  homologated. 

The  plaintiff  made  opposition  to  an  item  of  one  thousand 
dollars  in  the  account  allowed  the  counsel  for  the  executors, 
as  a.fee  for  his  services,  on  the  ground  that  it  was  too  high, 
and  not  warranted  by  law  for  the  service  rendered.  She 
prays  that  it  be  reduced  to  five  hundred  dollars,  and  that  the 
executors  be  ordered  to  pay  over  to  her  the  balance  in  their 
hands. 

On  hearing  the  parties,  the  judge  of  probates  decreed  that 
the  fee  of  the  counsel  for  the  executors  be  reduced  to  the 
sum  of  five  hundred  dollars,  there  being  no  evidence  that  the 
services  rendered  are  worth  niore  ;  and  that  the  sum  remain- 
ing in  the  hands  of  the  executors  be  carried  to  the  account  of 
the  plaintifl^  as  tutrix  of  the  minor  children  and  forced  heirs 
of  Richard  Clague,  deceased.    The  executors  appealed. 

daumj  for  the  plaintiff  and  appellee,  insisted  that  the  fee 
of  the  attorney  of  the  estate  was  properly  reduced  to  the  sum 
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0 

Eastkbv  d»t.  of  five  hundred  dollars.    They  are  not  warranted  by  law  or 
December,  1838.  any  evidence  in  the  case  for  a  larger  sum.     At  the  end  of 

cLiouK'twiB'w  ^^®  y^^""  ^^^  executors  being  ftmcH  offidis,  had  no  further 
^>  riffht  to  employ  counsel  at  the  expense  of  the  estate. 

2.  On  the  dissolution  of  the  marriage  by  the  death  of 
either  party,  the  tutorship  of  the  minor  children  belongs  to 
the  survivor.  The  testator  cannot  by  will  appoint  other  per- 
sons as  tutors  under  the  fictitious  names  of  testamentary 
executors,  and  enable  them  to  retain  the  property  of  the 
minors  under  their  control  for  twelve  or  thirteen  years,  with- 
out even  giving  security  or  paying  interest.  Louisiana  Code, 
268.  Article  1664  gives  to  the  heirs  the  seizin  of  all  their 
estate  through  tbeir  tutrix. 

L.  Janm,  for  the  appellants. 

The  fee  of  the  counsel  to  the  estate  was  properly  charged. 
The  plaintifi''s  counsel  mistakes  the  nature  of  this  charge 
and  the  ground  upon  which  it  was  made.  The  executors 
being  called  on  to  render  an  account,  put  down  the  counsei^s 
fee  for  services  already  rendered  and  which  were  to  be  here- 
after rendered  in  the  general  business  of  the  estate,  and  ia 
the  present  suit,  until  the  final  liquidation  of  the  estate.  In 
making  up  their  account,  the  executors  could  not  reserve  this 
charge  until  all  these  services  had  been  rendered. 

2.  The  executors  were  bound  to  execute  the  will  as  long 
as  it  continues  in  force ;  and  even  if  it  shall  be  set  aside,  it 
being  an  act  of  the  testator,  the  estate  must  pay  the  expenses 
incurred  by  the  executors  in  their  administration  under  the 
will.     Sterlings  Heira  vs.  Grosy  5  Lowriana  Reports^  107. 

Evidence  of  the  nature  and  extent  (not  of  the  value)  of  the 
services  rendered  by  the  counsel  for  the  estate,  has  been  pro- 
duced, and  shows  the  extensive  legal  business  that  has  been 
performed  by  him.  It  consists  in  the  proceedings  in  the 
estate  had  in  the  Court  of  Probates,  and  also  in  this  suit, 
which  are  all  before  the  court  and  speak  for  themselves ; 
besides  this,  he  had  many  consultations  with  the  executors* 
and  particularly  one  of  them,  at  various  times,  about  the 
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estate ;  and  likewise  drew  up  a  memorial  to  the  United  Eastsbk  Dm. 
States  government  in  relation  to  property  of  the  estate  in  December^  isss. 
France,  and  gave  advice  concerning  the  administration  of  cLAens'swiD'ir 
it  &c  "^^ 

'        '  ^  claoveIi  sx'rs. 

4.  The  grounds  relied  on  for  sustaining  the  will  of  the 
deceased,  Richard  Clague,  and  carrying  into  effect  its  dispo- 
sitions and  provisions,  are  stated  in  the  answer  to  the  plain- 
liiTs  demand,  and  need  not  be  here  recapitulated. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  in  her  own  right  and  as  tutrix  of  her  minor 
children,  claims  from  the  executors  of  her  husband  an 
account  of  their  executorship,  and  a  delivery  of  the  estate 
into  her  hands. 

The  defendants  answered,  that  the  plaintiff  is  not  entitled 
to  any  part  of  the  estate  in  her  own  right,  because  a  separa- 
tion of  bed  and  board  took  place  between  the  plaintiff  and  her 
husband,  some  time  previous  to  his  death  ;  and  that  she  is  not 
entitled  to  any  part  of  the  estate  in  the  right  of  her  children, 
because  the  testator  made  his  universal  legatees,  and 
appointed  the  defendants  his  executors,  and  directed  that 
their  executorship  should  continue  until  the  said  children 
became  of  age,  and  appointed  the  defendants  tutors  and 
curators  of  the  said  children,  and  required  them  to  invest  the 
net  proceeds  of  his  estate  for  their  benefit,  in  productive  real 
estate. 

The  executors  filed  their  account,  showing  a  balance  of 
thirty-six  thousand  seven  hundred  and  sixty-nine  dollars  and 
fifty-six  cents  in  their  hands. 

The  plaintiff  objected  to  an  item  of  one  thousand  dollars, 
charged  as  a  fee  paid  to  the  attorney  of  the  estate,  of  which 
she  complains  as  extravagant ;  and  it  was,  on  her  motion, 
reduced  to  five  hundred  dollars.  The  balance  of  the  account 
was  ordered  to  ht  carried  to  the  credit  of  the  plaintiffs  as  tutrix 
of  her  minor  children;  the  account,  thus  amended,  was 
ordered  to  be  homologated.  The  defendants  appealed. 
•  It  has  been  contended  in  this  court  that  the  fee  of  the 
attorney  was  moderate,  and  ought  not  to  have  beeh  reduced. 
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Einiur  D»T.  It  appears  that  the  executors  paid  him  five  hundred  dollars 
December,  }^9,  only;  and  that  his  claim  for  more,  though  not  disallowed, 

cLAftUB'vwiD'ir  ^^^  "®'  P*^'^  »  ^^^  executors,  therefore,  could  not  be  allowed 

^-    ,      a  credit  for  more  than  they  had  actually  paid ;  and  there  is 

An  additional  "^  evidence  iu  the  record  of  the  nature  and  value  of  these 

ram  for  the  fee  services. 

ofan  eftate,«iii  One  of  the  exccutors,  who  is  also  the  under  tutor  of  the 
wheil^Uiere^sno  ^^^ildrcu,  in  both  these  capacities  has  joined  his  co-defend- 
evidence  of  the  ants  in  urfifing  the  danger  which  they  conceived  to  exist,  and 

nature  and  mlue       t.ii  ,.  i        iji.i 

of  the  aerrieet  which  they  suggest  their  testator  apprehended  of  the  waste 
fee  il^iuim^'f  ^^^  dilapidation  of  his  estate  by  the  widow.  Of  this  danger 
It  it  not  snffi-  the  record  does  not  offer  the  least  proof,  and  if  it  does  really 

cient    to     urjre        .         ,  ,        _  "^      .  .       ,  ,  . 

that   the    ram  exist,  there  are  legal  means  to  arrest  it,  to  wit :  by  provokmg 

Sc  fee?"**^  the  removal  or  destitution  of  the  tutrix.  Ltmisiana  Code,  8*8. 

Where  the  ex- '''^^  article  1664,  authorizes  the  widow,  as  tutrix  of  her 

ccutors  refused  children,  the  forced  heirs  of  the  testator,  to  take  at  any  time 

to  deliver  up  the    ,  .  .'  ,  «.    .  i_ 

estate  of  the  tea-  the  setzm  from  the  testamentary  executors,  on  otfenng  them 
dow,  M  M^urai  ^  sufficient  sum  to  pay  the  moveable  legacies.  In  the  pre* 
tutrix  of  the  mi-  gent  case,  the  minors  have  a  right,  not  only  to  that  portion  of 

nor  children  and  o     »  ^  r 

heirs,  on aeeount  the  estate  to  which  they  are  forced  heirs,  but  also  to  all  the 
which ^hey "and  ^^^  ^  testamentary  heirs;  they  are,  therefore,  dispensed 
the  lectntor  ap-  fj^^j^  offering  to  the  executors  the  sum  necessary  for  the  pay- 

prahendedofthe  ®         ^  j  r  ^f 

watte  and  diiapi-  mentof  that  wbich  they  claim  as  testamentary  heirs, 
occasion  the' e»-      The  Louisiana  Code,  article  1607,  provides,  that  *^  every 
In^caae^'^of  any  dt«po«'tion,  by  which  thedonec,  the  heir  or  legatee  is  charged 
real  danger,  the  to  preserve  for,  or  to  return  a  thing  to  a  third  person,  is  null, 
to  avert  it,  was  even  with  regard  to  the  donee,  the  instituted  heir,  or  the 

^S^t"*dt  legatee-" 

tituiion  of  the      A  disposition  by  which  the  property  of  the  estate  is  to 

The  widow  a  ^^''^^  ^  ^^  hondi  of  the  exectUorgf  until  the  majority  of  the 
tutrix  of  her  tcstatof's  children,  one  of  whom  is  under  ten  years  of  age, 
are  forced  heirs  Cannot  be  distinguished  from  one  that  would  authorize  the 
^^it  any^ira*^  cxccutors  to  preserve  for,  or  to  return  the  estate  to  them  at 
uice  the  «et2ui  the  period  of  the  majority  of  the  children  and  heirs. 

from  the  testa-        «i  ■•.  ••••»j  /•!. 

mentary  exeeu-      ouch  a  disposition  IS  indeed  a  fidei  eommueum  or  trust, 
Jhrma^utcilJIft  which  the  law  forbids.     Louiriana  Code,  1607. 
aum  <o  pay  the      The  executorship  expires  at  the  end  of  the  year,  com- 
rr""  "^  menciDg  from  the  moment  at  which  he  had  the  nizin  of  the 
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estate.  See  Lmnsiana  Code^  article  1666.  The  judge  may  Eabtibv  Dibt. 
continue  it  if  the  absent  heirs  have  not  appeared,  or  have  not  Becembety  isss. 
claimed  their  rights,  on  obliging  him  to  give  security  for  ttie  cla»ub»»wi^ 
sum  or  effects  remainins:  in  his  hands,  ariicU  1667  :  but  the  T;«*    . 

testator  has  not  the  power  to  extend  the  period  of  the  execu-  a  dimositioa 
torship  to  more  than  one  year,  nor  to  direct  that  the  estate  ^^i^jj^^j^^*  ^ 
should  remain  in  the  hands  of  his  executors  afterwards,  nor  pertv  of  the  et- 
that  they  should  preserve  it  for  another  or  others.  If  the  in  the  handt  of 
will  directed  him  to  do  so,  the  disposition  is  null  as  we  have  [ii^^^tlX 
said  before,  in  which  case,  it  is  as  if  it  was  not  written,  and  ehUdrenorhein 
the  property  it  embraces  vests  in  the  children  as  forced  or  of  maiority,  can- 
legal  heirs,  for  the  portion  of  the  estate  of  which  the  testator  '^^^  ^{JJJ^" 
had  the  legal  disposal  of.  "*>«  ^h**  ^o«*<* 

__  ,  .  aulhonze       the 

The  testator,  leaving  three  children,  had  a  right  to  dispose  ezeeuton  to 
absolutely  of  one  third  of  his  property.  He,  therefore,  had  |^^  u'for,  and 
the  right  to  direct  that  his  executors  should  invest  that  third  ^^  ^^^  ««*?« 

^  .to  them  ;  and  is 

in  Stock  or  productive  real  estate,  for  the  benefit  of  his  chil-  a  jUd  commit- 
dren ;  and  the  Court  of  Probates,  in  our  opinion,  erred  in  ^^i^h  u  forbidl 
decreeing  the  payment  of  the  balance  in  their  hands  to  the  ^'^"i^^g^*^;,  ^  ^ 
tutrix.  The  intention  of  the  testator  must  be  fulfilled  in  has  not  the  uow- 
every  part  of  it  which  does  not  violate  the  law,  and  the  exe-  ^riodof^eez- 
cutors  must  invest  for  the  children,  according  to  the  will,  ^o^,h'jUi  one 
that  portion  of  the  estate  which  the  law  left  at  the  absolute  year,  nor  to  di- 

..  1^1  reet  that  the  es- 

disposal  of  the  testator.  tate  should  re^ 

main     in      the 
hands  of  the  ex* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ®*JJ^"  *^ 
judgment  of  the  Court  of  Probates,  be  annulled,  avoided,  and  thershoaidkeep 
reversed  ;  that  the  plaintiff,  in  her  capacity  of  tutrix  of  her's  ^j,  i^ihlir  or 
and  the  testator's  children,  recover  from  the  defendants  the  ^i>«n>     .^^^ 

*  there  are  forced 

sum  of  twenty*four  thousand  eight  hundred  and  forty-six  heirs  who  are 
dollars  thirty-seven  and  one-third  cents ;  and  it  is  ordered  ^'^'^°^' 
and  decreed,  that  no  execution  shall  issue  until  after  the 
expiration  of  sixty  days  from  the  day  on  which  this  judg- 
ment  shall  become  final,  for  one-third  of  the  above  sum ;  nor 
after  that  period,  if  before  its  expiration  the  defendants  shall 
have  invested  the  said  third  in  stock  or  productive  real  estate 
to  the  satisfaction  of  the  judge  of  probates,  in  the  name  of 
the  said  children,  and  deliver  the  titles  or  evidence  of  such 
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EinsiiK  Dmt.  inveslmentjto  their  tutrix ;  costs  in  both  courts  to  be  paid  out 
BeeenAer^  i8st.  of  the  sum  thus  recovered. 

▲mmr 

8VT0L  IT  iX. 


ANDRT  t8.   GUrOL   ET   AL. 

APPEAL  FROM  THE  COURT  OF  THE   FIRST  JUDICIAL  DISTRICT. 

iqr        q| 

106  509  Accoidinjr  to  the  provisionB  of  the  Louisiana  Code,  article  3216,  No.  3, 

those  who  have  supplied  the  owner  with  materials  for  the  constmetion 
or  repair  of  an  edifice,  &c.  are  entitled  to  a  priyilege  on  the  edifice  or 
work  constructed,  foe  the  price  of  such  materials. 

So,  where  the  sendee  of  a  lot  of  ground  receiyed  materials  from  a  third 
person,  for  the  erection  of  a  house  on  it :  Hdd^  that  the  material  man 
was  entitled  to  receive  the  price  of  such  materials,  bj  privilege  over  the 
vendor  of  the  lot,  to  be  paid  from  the  price  of  the  house  in  the  hands  of 
the  sheriff,  which  was  sold  with  the  lot. 

This  case  commenced  by  order  of  seizure  and  sale.  The 
plaintiff  sold,  and  conveyed  lo  the  defendant,  Guyol,  a  lot  of 
ground,  in  the  city  of  New-Orleans,  by  public  act,  dated  the 
11th  of  May,  1832,  for  the  sum  of  ten  thousand  eight  hun- 
dred dollars,  payable  in  four  equal  annual  instalments  from 
the  date  of  sale,  with  mortgage  retained  on  the  premises 
until  complete  payment  of  the  price. 

On  the  25ih  of  September,  1834,  the  three  first  instalments 
having  become  due  and  remaining  unpaid,  the  plaintiff  filed 
his  petition,  and  took  out  an  order  of  seizure  and  sale  for  the 
entire  sum  due  and  to  become  due,  itnd  proceeded  to  sell  the 
mortgaged  premises.  In  the  meantime  the  purchaser  had 
built  a  house  on  the  ground  originally  sold. 

John  F.  Miller  intervened  as  a  third  opponent,  and 
claimed  a  special  privilege  on  the  proceeds  of  the  sale  in  the 
hands  of  the  sheriff,  for  the  sum  of  one  thousand  two  hundred 
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and  fifty-one  dollars  sixty-seven  cents,  being  for  lumber  and  EjLBTsnN  Dist. 
materials    furnished    to    the    defendant   for    building    the  J^^^^^^f^''*  ^^38. 
house,  which  was  sold  by  the  sheriff,  with  the  lot  of  ground.        anvrt 
Experts  were  appointed  to  appraise  the  relative  value  of  the   outolet  al. 
parcel  of  ground,  ^th  the  improvements  and  the  buildings, 
such  as  they  were  at  the  time  of  the  sale.     The  experts 
reported  thirteen  hundred  dollars  worth  of  materials  in  the 
bouse ;  and  also  the  relative  value  of  the  ground,  &c. 

On  this  report  and  the  evidence  of  the  claim  set  up  by 
Miller  in  opposition,  the  district  judge  gave  judgment  in  his 
&vor  for  the  sum  of  twelve  hundred  and  forty-eight  dollars, 
as  a  privileged  debt  on  the  price  of  the  house  in  the  sheriff's 
hands. 

The  plainiifl^  after  an  unsuccessful  attempt  to  pbtain  a  new 
trial,  appealed. 

Ih  JirmaSf  for  the  appellant.  Acoording^  to 

the  provision!  of 
the      Louisiana 

Bosdiusy  for  the  appellee.  £o^«'  ^^'  ^i« 

*  '^*^  No.  3,  those  who 

have      supplied 

Carktany  /.,  delivered  the  opinion  of  the  court.  SLrfais  foMhe 

The  plaintirobtained  an  order  for  the  seizure  and  sale  of  J^^^Tf  an edu 
alot  of  ground  sold  to  the  defendant,  who  failed  to  pay  the  fic«,  &e.  are  en- 
price  at  the  time  stipulated  by  his  contract.  During  his  pos-  legeon^Uieedi- 
seasion,  the  vendee  built  a  house  on  the  premises,  of  mate-  ^cted^forthe 
rials  furnished  by  J.  P.  Miller.  While  the  proceeds  of  P"o« .  of  such 
sale  were  yet  in  the  hands  of  the  sheriff,  Miller  inter-  So,  where  the 
vened,  and  claimed  the  value  of  these  materials  as  a  privi-  of"*'|ixmnd*  re^ 
leged  debt.     The  court  below  decreed  in  his  favor,  and  the  J«»'eci  materials 

1   .     .,-,  ,    ,  from  a  ihird  pep- 

plainlin  appealed.  son  for  the  ereo- 

Tbe  case  was  submitted  to  this  court  without  argument  or  ^uTiye/^'that 

brief  on  either  side.  the  material  man 

was   entitled  to 

We  have  carefully  examined  the  record,  and  are  unable  to  reeeiTethepriee 
perceive  any  error  in  the  judgment  of  the  District  Court.  b/priTi^^oyer 
Louirima  Code,  articles  S2S4-6-6,  and  S216.  lotVTo'brpli'id 

from  the  price  oft' 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  hands  of  the  she- 
judgmeiH  of  the  District  Court  be  afSrmed,  with  costs.     MkiiTith^therot! 

2  VOL.   XIII. 


10  CASES  IN  THE  SUPREME  COURT 

Eastxrn  Dist.  SLOCOMB  ET  AL.  V8.  BOWIE  ET  AL. 

December,  1838. 

:======:  APPEAL    FROM   THK    PARISH    COURT,    FOr'tBB   PARISH    AND   CITT   OF 

BLOCOUB    KTAL.  MBW-ORLEANB. 

V8. 


BOWIE  ET  AL. 


Where  a  non-resident  is  held  to^  h&il,  but  leaves  the  state  before  terviee  of 


116   2131  ^^  petition  is  made  on  him,  the  suit  will  be  dismissed. 


Service  of  both  citation  and  peliiion  is  necessary  to  brin^  a  party  into  court 
to  answer ;  which  is  not  waived  by  the  defendants'  exception,  pleading 
a  misnomer. 

This  is  an  action  against  the  drawers  of  a  bill  of  exchange 
for  one  thousand  three  hundred  and  ninety-three  dollars. 
The  plaintiffs  are  the  payees  and  holders  thereof. 

The  defendants  reside  in  the  state  of  Arkansas.  John  J. 
Bowie,  one  of  the  drawers  of  said  bill,  was  arrested  in  New- 
Orleans,  at  the  suit  of  the  plaintiffs,  and  held  to  bail.  Before 
any  service  of  petition  was  made  on  him,  he  left  the  state. 

His  counsel  appeared  and  filed  two  exceptions ;  that  he 
was  not  properly  named  in  the  writ  of  arrest,  and  that  no 
copy  of  the  petition  had  been  served  on  him ;  and  prayed 
that  the  suit  be  dismissed. 

These  exceptions  were  overruled,  and  an  answer  containing 
a  general  denial  put  in  on  the  merits. 

Judgment  was  finally  rendered  against  all  the  defendants, 
as  commercial  partners  in  soUdo,  for  the  amount  of  the  sum 
claimed.     The  defendant,  J.  J.  Bowie,  appealed. 

Ivesy  for  the  appellant,  relied  on  the  cases  in  2  Louisiana 
Reports,  170,  and  4  tiuil,  154,  in  support  of  his  exceptions, 
that  for  want  of  service  of  the  petition  on  the  defendant,  the 
suit  must  be  dismissed. 

Clarky  contra. 

Carleton,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  John  J.  Bowie,  was  arrested  and  held  to 
bail  at  the  suit  of  the  plaintiffs,  on  the  2l6t  January,  1837, 
and  served  with  citation  and  a  copy  of  the  aflSdavit  upon 
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which  ihe  order  of  arrest  was  granted  ;  but  it  does  not  appear  EABrBnir  Dm. 
that  a  copy  of  the  petition  was  ever  served  upon  h'\m^  he  December^  \%S9. 
having  left  the  city  on  the  same  day  for  Arkansas,  the  place  slocomb  rt^ 
of  his  residence.  ^• 

BOWIK  ST  AL. 

His  counsel,  on  the  27th  of  the  same  month,  prayed  for 
the  dismissal  of  the  petition  and  rescission  of  the  order  of 
arrest,  on  filing  the  following  exceptions,  viz : 

1.  Said  petition  does  not  set  forth  the  name  and  residence 
of  John  J.  Bowie,  as  required  by  law ;  that  his  name  is  not 
J.  J.  Bowie. 

2.  No  copy  of  said  petition  has  ever  been  served  upon  said 
John  J.  Bowie. 

The  court  overruled  the  exceptions,  and  the  defendant, 

John  J.  Bowie,  having  plead  the  general  issue,  judgment 

was  thereupon  rendered  against  all  the  defendants,  and  he 

appealed. 

We  think  the  court  erred  in  overruling  the  second  excep-     Where  «  non- 

^     .    .  .  .        -.11       1  •     J-  .  r   >^««*«^nt "  held 

tion  ;  for  it  is  a  positive  provision  of  law,  and  a  plain  dictate  to    bail,     but 

of  justice,  that  ihe  defendant  should  be  fully  apprised  of  the  bdbre wr^-w^w*©/" 
cause  of  action  set  up  by  the  plaintiff,  which  cannot  be  done  '^ ,  petition    is 

r     J  r  y  made    on    him, 

but  by  service  of  a  copy  of  the  petition.     Code  of  Practice,  the  suit  win  be 

.•I     11%  o  dismissed. 

arlKU  178. 

The  same  point  was  long  ago  settled  by  this  court  in  the 
case  of  fVaU  vs.  Wilson,  2  Lowsiana  Reports,  170,  and  also 
in  the  case  of  Zacharie  vs.  Blandin,  4  Louisiana  Reports,  154.    service  of  both 

But  plaintiffs'  couusel  insists,   that  the  defendants,   by  !)l!;.?!J"\'°"  *"** 

'  ^  ?       ./    petition  IS  neecs- 

pleading  a  misnomer,  in  the  first  exception,  has  waived  the  mo*  t?  i»"ng  a 
objection  taken  in  the  second.  We  think  differently.  Both  toanswer^  Jhi'h 
exceptions  were  filed  at  the  same  time,  and  it  cannot  be  Jhe^defendanu' 
material  which  of  them  was  first  written  on  the  same  paper  exception, 

'^    '^       pleading  a  nut- 

upon  which  both  are  spread.  mnner. 

Being  of  opinion  that  the  petition  ought  to  be  dismissed, 
we  forbear  to  examine  any  other  point  raised  in  the  cause. 

It  is,  therefore,  ordered,^  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  avoided  and  reversed,  that 
the  petition  be  dismissed,  the  plaintiff  and  appellee  paying 
costs  in  both  courts. 
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BMTKBir   DiflT. 

J}ecember,  1838.  BURNS  M«   HATNES   ET   AL. 
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BURXt 
HATVB8  KT ALi  NBW-ORLKAWf. 


APPEAL   FROM   THE  PARI8B   COURT,    FOR   THE   PARISH   AND   CITY  OF 


Where  the  defendant  was  sued  on  his  promissory  note,  and  averred,  that 
^  the  plaintiff  was  not  the  real  and  bona  Jide  owner,  and  had  no  right  to 
sue'' :  Heidi  that  this  is  neither  a  dilatory,  declinatoiy,  or  peremptory 
ezceplion,  but  is  considered  an  answer  to  the  merits. 

A  judgment  will  be  reversed  for  not  containing  the  reasons  upon  which  H 
is  founded,  as  required  by  the  constitution ;  but  when  the  record  ena- 
bles the  court  to  examine  the  case  on  its  merits,  it  will  render  such  judg- 
ment as  ought  to  hare  been  given  by  the  court  below* 

The  possession  of  a  note  endorsed  in  blank  is  primd  facie  evidence  of 
property  in  the  plaintiff,  sufficient  to  throw  the  burden  of  proof  on  the 
defendant  When  the  signature  is  not  denied,  the  plaintiff  is  not  bound 
to  prove  it. 

This  is  an  action  against  the  maker  and  endorser  of  a 

promissory  note,  instituted  originally  in  the  City  Court  of 

New-Orleans.     The  note  is  endorsed  in  blank  by  the  payee, 
and  the  plaintiff  is  the  holder  or  endorsee. 

The  defendant  pleaded,  as  an  exception,  that  the  plaintiff 
was  **  not  the  real  and  bona  fide  owner  of  the  note  sued  on, 
and  had  no  right  to  sue.** 

The  cause  was  set  for  trial  on  a  particular  day,  and  the 
defendant  notified  thereof;  but  when  the  case  was  called  for 
trial,  the  defendant's  counsel  objected,  on  the  ground  that  by 
a  rule  of  court  exceptions  should  be  tried  on  Saturdays  only ; 
and  that  the  point  at  issue  was  on  the  defendant's  exception. 
The  court  overruled  the  objection,  and  directed  the  parties  to 
proceed  to  trial,  on  the  ground  that  the  exception  was  virtu- 
ally an  answer.  The  defendant  excepted,  and  from  judg. 
ment  rendered  against  him  appealed  to  the  Parish  Court  for 
the  city  and  parish  of  New-Orleans. 

The  Parish  Court  affirmed  the  judgment  of  the  City  Court, 
rendered  against  the  defendant  for  the  amount  of  the  note 
sued  on  ;  from  which  he  appealed  to  this  court. 
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Randatty  for  the  plaintiff.  EitTsiur  Dist. 

December^  1838. 

BarikUj  for  the  defendant  bvrhs 


V9, 
HATNES  ETAL. 


Carleton,  J.y  delivered  the  opinion  of  the  court. 

Thid  case  originated  in  the  City  Court,  where  judgment 
was  rendered  against  the  defendant,  Haynes,  and  being  con- 
firmed by  the  Parish  Court,  he  appealed  to  this  tribunal.  Where     the 

In  the  City  Court,  the  defendant  appeared  and  plead  for  sued  on  his  pro- 
exception,  that  « the  plaintiff  is  not  the  real  and  bona  fide  "^nH^rredthll 
owner  of  the  note  on  which  the  suit  is  brought,  and  had  no  "**»«    niaimiff 

.   ,  „  ^^  was  not  the  real 

right  to  sue."  and     b<ma   fide 

The  judge  of  that  court  considered  that  plea  as  an  answer  no  rfght^  8ue^» 
to  the  merits,  and  refused  to  hear  the  parties  on  the  day  fixed  ^^y\*  that  this  is 

,  ,      ^  ^  neither  a  dilato- 

by  rule  for  the  argument  of  exceptions.  rj,   deeiinatory 

We  think  the  court  did  not  err ;  for  if  it  be  an  exception  at  excepSon^bm  « 
all,  it  is  either  dUat<nyy  decUnatary,  or  peremptory.     It  is  not  ^^""^^"^   ^ 
dilatory,  for  its  object  is  not  to  retard  but  to  defeat  the  action    merits, 
nor  is  it  declinatory,  for  no  objection  is  taken  to  the  compe-  viii  be'^re^lraed 
tency  of  the  court :  nor  is  it  said  that  another  suit  is  pending  f^*"  "J^  contain- 

^  '  "^  o  ing  the  reasons 

between  the  same  parties  for  the  same  cause  of  action,  before  upon  which  it 
a  court  of  concurrent  jurisdiction:  nor  is  it  pretended  the  requir^ V  the 
action  is  extinguished,  and,  therefore,  it  cannot  be  a  peremp-  X^'thereTO«i 

tory  exception.  w>ll  enable  the 

But  the  defendant  contends,  that  the  judgment  of  the  the  case  on  its 
Parish  Court  must  be  reversed,  for  not  containing  the  reasons  ^^^^  ''  ^^^ 
upon  which  it  is  founded  :  we  assent  to  this  position.     The  judgment      as 

,      ,       .     ,  ,  ought    to    have 

constitution  is  imperative ;  and  the  judgment  must,  there-  been  given  by 
fore,  be  reversed.  "'TT^SiS^ 

But  this  court  have  ruled,  that  whenever  the  record  would  "on  ^^  *  "«>?« 
enable  them  to  examine  into  the  merits  of  a  cause,  they  blank  is  prima 
would  render  such  judgment  as  ought  to  have  been  given  in*^,^pe^  lll^he 
the  court  below.     6  Jlfar«n,f201.  W"^*»f»    "*- 

^*  cient    to    throw 

We  think  with  the  judge  of  the  City  Court,  that  possession  the  burden  of 
of  the  note  sued  on,  under  an  endorsement  in  blank,  was  Fendant?  When 
prm&fade  evidence  of  property  in  the  plaintiff,  and  threw  the  Jjj;j  SS^the 
burden  of  proof  to  the  contrary,  on  the  defendant :  and  the  piftimifT  is  not 

1  I    •         1      •    1     t        1    .     .«.  bound  to  prove 

Signatures  to  the  note  not  being  denied,  the  plaintiff  was  not  k. 
bound  to  prove  theiir. 
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EitTBRH  DitT.  It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
January,  1889.  judgment  of  the  Parish  Court  he  avoided  and  reversed  ;  and, 
proceeding  to  render  such  judgment  as  ought  to  have  been 
given  by  ihat  court,  it  is  further  ordered  and  decreed,  that 
the  plaintiff  recover  of  the  defendant,  Haynes,  the  sum  of 
four  hundred  and  fifty  dollars,  with  legal  interest  from  27th 
February,  1837,  until  paid,  together  with  three  dollars  costs 
of  protest,  and  the  costs  of  suit  in  the  Parish  and  City 
Courts,  the  plaintiff  and  appellee  paying  the  costs  of  appeal. 


•uxRiir  rr  al, 

BASHEUZS. 


6UERIN   ET   AL.   V8.    BAGNERIES. 

A.PFBAL   FROM    THE   FAAI8H    COURT,     FOR     THB    PARISH    AND    CITY    OF 

NBW-ORLXAN8. 

Where  the  plaintiffa  claimed  certain  slaves  under  the  will  of  their  grand- 
father, devised  to  their  deceased  mother,  and  a  settlement  of  her  estate 
among  the  co-heirs  by  private  act ;  and  offered  on  the  trial,  these  docu- 
ments in  evidence,  with  proof  of  the  signatures  of  the  heirs  and  their 
capacity,  and  presented  a  witness  to  establish  the  fact  that,  the  slaves 
were  inherited  from  their  mother  :  Held^  that  proof  of  the  genuineness 
of  the  act  of  settlement,  as  evidence  of  a  sale  or  exchange,  and  of  the 
capacity  of  the  heirs,  who  are  parties  to  it,  must  be  first  made,  before  evi- 
dence be  admitted  of  possession  under  it. 

Evidence  of  the  signatures  to  the  private  act  of  settlement  among  the  co- 
heirs, and  their  capacity,  was  improperly  refused  by  the  court,  because 
until  its  genuineness  was  shown,  its  validity  could  not  be  examined. 

Plaintiffs  as  heirs,  claiming  a  slave  by  inheritance  and  an  act  of  settlement 
among  the  co-heirs,  should  be  permitted  to  show  by  testimony,  that  the 
slave  made  part  of  the  inheritance  under  the  will  of  a  deceased  ancestor, 
either  because  it  was  allotted  to  the  daughter  in  a  setUement  of  the  estate, 
or  bom  from  a  slave  bequeathed  to  her. 

The  father  of  one  of  tho  parties  called  in  warranty  by  the  defendant,  is  an 
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BAOHKBllS* 


incompetent  witness  to  testify  on  behalf  of  the  plaintiff,  under  the  provi-  BAffrsRir  Dist. 
sions  of  the  Louisiana  Code.  Jamtary^  1839. 

The  defendant  may  even  place  the  plaintiff  in  duriori  eatUi  when  he  exer- 
cises a  le^^l  right,  which  is  the  obvious  result  of  the  plaintiff's  action. 
Thus  the  plaintiflb  and  defendants  in  an  execution  and  judgment  may 
be  cited  in  warranty  by  the  purchaser  under  execution,  when  he  is  in 
danger  of  eviction. 

The  plaintiffs,  Marie  Coralie  Ouerin,  Marie  Clementine 
Guerin  and  Ovide  Gnerin,  the  two  last  named,  being  minors 
and  properly  represented,  are  the  children  of  Louis  Ouerin 
and  Marguerite  Chauvin  Delery,  his  late  wife,  and  sue  to  re- 
cover OS  joint  owners  the  slave  woman  Celestine,  and  her 
(laughter  Fanny,  which  they  allege  they  acquired  by  inheri- 
tance from  their  late  mother  the  said  Marguerite.  They 
pray  judgment  against  the  defendant  for  the  delivery  to  them, 
and  possession  of  said  slaves  as  the  true  owners  thereof;  and 
in  the  mean  time  that  they  be  sequestered. 

The  defendant  is  in  possession,  and  claims  title  to  those 
slaves,  as  purchaser  at  a  marshal's  sale,  under  a  judgment 
and  execuiion  in  the  United  States  District  Court,  for  the 
Eastern  district  of  Louisiana,  obtained  by  A.  &  J.  Dennis- 
toun  &  Co.,  against  Fran9ois  Ouerin,  Louis  Guerin,  Edouard 
Guerin,  and  Marie  Marth6  Ain6e  Bienvenu,  wife  of  E. 
Guerin,  and  in  which  the  said  slaves  were  seized  and  sold,  as 
the  properly  of  the  defendants  in  said  judgment. 

The  defendant  in  this  case  denies  thai  the  plaintiffs  have 
any  right  or  title  to  said  slaves,  and  prays  that  their  demand 
be  rejected.  He  further  prays  that  all  the  persons  who  are 
parties  to  said  judgment  in  the  United  States  Court,  both 
plaintiffs  and  defendants,  be  cited  in  warranty  to  defend  his 
title,  etc. 

The  warrantors  were  all  brought  in,  and  upon  these  plead- 
ings and  issues,  the  parties  went  to  trial.  See  this  ccue  in  9 
Louiiiana  RepartSy  471. 

The  plaintiffs  offered  in  evidence  in  support  of  their  title, 
the  will  of  Francois  Chauvin  Delery ;  the  extract  from  the 
inventory  of  his  estate ;  and  also  two  documents,  one  the 
marriage  contract  of  Marguerite  Chauvin  Delery,  hisdaugb- 
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Eastebit  Dist.  ter,  with  Louis  Guerin,  and  the  other  a  settlement  of  her 
January,  t8S9.  estate  by  .the  heirs;  and  likewise  offered  to  prove  the  signa- 
euEBisrrrAL.  ^^^^  ^^  ^^^  htxta  and  their  capacity,  with  a  witness  to  prove 
"M.  that  the  slave  Celestine,  was  the  slave  mentioned  in  said  do- 

cuments, as  advanced  to  Marguerite  C.  Delery,  wife  of  Liouis 
Guerin,  and  was  inherited  by  the  plaintiffs  from  their 
grand-father,  Fran9ois  Chauvin  Delery. 

This  testimony  was  objected  to  by  the  defendans  counsel, 
on  the  ground  that  an  act  under  private  signature,  having  no 
certain  date,  and  never  having  been  registered  in  this  parish, 
cannot  be  opposed  to  third  possessors  holding  in  good  faith  by 
public  title ;  and  that  the  will  does  not  mention  the  name  of 
any  slave  whatever,  but  refers  to  a  previous  donation  made 
by  the  testator,  which  is  not  even  alleged  to  exist.  After 
argument  the  court  rejected  all  the  evidence  thus  offered,  and 
the  plaintiffs  took  their  bill  of  exceptions. 

The  plaintiffs  also  offered  Mr.  Antoine  Bienvenu  as  a 
witness,  to  prove  the  allegations  in  the  petition,  who  was 
objected  to  on  the  part  of  the  defendant,  on  the  ground  that  he 
was  the  father  of  Mrs.  Marie  Marth6  Guerin,  called  in  war- 
ranty. It  was  urged  that  the  daughter  of  the  witness  never 
pretended  title  to  the  slave  Celestine,  although  a  party  to  the 
suit  of  Dennistoun  &  Co.,  and  was  not  bound  to  warrant  her. 
The  court  sustained  the  objection,  and  stated  as  a  reason, 
that  Mrs.  Guerin  called  in  warranty,  is  shown  to  be  one  of 
the  defendants  in  said  suit,  against  whom  judgment  was 
rendered  in  solido.  The  plaintiffs  excepted  to  the  opinion 
of  the  court. 

Finally,  judgment  was  rendered  in  favor  of  the  defendant ; 
and  also  against  the  plaintiffs  for  the  wages  of  the  slave«f 
during  the  time  they  were  sequestered.  The  plaintiffs 
appealed. 

Preston,  for  the  appellants,  insisted  that  the  father  of  one 
of  the  warrantors  was  a  competent  witness  to  testify  in  the 
case,  ajid  that  the  defendant,  who  had  called  the  daughter 
in  warranty  could  not  make  objection.  This  is  not  such  a 
case  as  comes  within  the  prohibition  of  the  code,  disqualify- 
ing ascendants  from  being  witnesses  for  or  against  descend- 
ants.    Lamsiana  Code,  article  2260. 
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2.  The  documents  offered  in  evidence,  to  show  the  plain-  Eastxut  Dist. 
tiffs*  title  to  the  slaves,  were  improperly  rejected.     This  evi-  Jamuuy.  i839. 
dence  was  fairly  admissible  to  show  the  nature  of  the  claim   euE»nrBTAL. 
and  title  set  up  by  the  plaintiffs  in  their  suit.     The  court  '^' 

erred  m  rejecting  it,  and  the  judgment  must^  for  this  cause  at 
least  be  reversed  See  the  case  of  RobUlard  vs.  RobtUard^  4 
JUattm,  60S,  12  ibid,  651,  677.  ^ 

Canany  contra. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

Our  attention  is  called  to  a  bill  of  exceptions,  taken  by  the  piaiStj^ciaim- 
plaintiflb,  and  now  appellants,  who,  having  offered  in  evi-  «i  certain  siaTes 

J  I  Ml     ^  <r«.i  .     »^  1  \  i  .   •      •  1    .        «    underthe  willof 

dence  the  will  of  Chauvm  Delery,  under  which  they  claimed,  their  grand-fa- 
an  extract  of  the  inventory  of  the  estate,  the  marriage  con-  {IJeC;  **^dl^lJd 
tract  of  the  deceased  daughter,  and  a  settlement  of  the  mother,  and  a 

.  o         »  settlement  of  her 

estate  by  the  heirs,  offered  to  prove  the  signatures  of  the  heirs  estate  amongthe 
and  their  capacity,  presented  a  witness  to  establish  that  the  ^te  a*^,  and^of- 
slave  now  claimed  was  inherited  from  Chauvin  Delery,  by  a^'^theae^docul 
his  grand-daughter,  one  of  the  plaintiffs.  The  testimony  ments  in  evi- 
was  objected  to  by  the  defendant,  on  the  ground,  that  an  act  proof  of  the  sig- 
under  private  signature,  having  no  certain  date,  and  not  hSrTand^th^r 
registered,  cannot  be  opposed  to  third  possessors,  holding  in  wpaeity,  and 
good  faith  by  public  act,  and  that  the  will  does  not  mention  ness  toestlibiish 
the  name  of  any  slave  whatever,  but  refers  to  a  previous  itfve**  ww  in! 
donation,  which  is  not  even  alleged  to  exist.    The  testimony  Rented      from 

.  -  "  "^   their     mother: 

was  rejected.  Beld,  that  proof 

There  is  another  bill  taken  by  the  same  party,  to  the  Jes^^of^STe"* inl 
rejection  of  a  witness  offered  to  support  their  title,  on  the  «roment8as  evi- 

r  r  '  dense  of  a  sale 

ground  that  he  was  the  father  of  one  of  the  parties  called  by  or  exchange,  and 
the  defendant  in  warranty.  The  objection  being  made  by  ^'thchetrs,  who 
the  defendant,  and  not  by  the  daughter  of  the  witness.  *^  parties  to  it» 

I.    The  plaintiffs  have  cited  the  cases  of  Robillard  vs.  made,     before 
RobiUardy  4  Martm,  60S,  12  Martin,  661,  677,  which  do  not  ^'So^^^sit 
appear  to  assist  them  much.     The  Louisiana  Code,  2242,  «on  under  it. 
provides,  that "  sales  or  exchanges  of  teal  property  and  slaves,  ,ig^l»^ure8  ilfthe 
by  iostruments  made  under   private  signature,  are  valid  priTateactofset- 

-       -        tlement    among 

against  bona  fide  purchasers  and  creditors,  only  from  the  day  the  co-heirs,  and 

3  VOL.   XIII. 
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EASTxiur  DiBT.  on  which  they  are  registered  in  the  office  of  a  notary,  or 
January,  18S9.  from  the  time  of  the  actual  delivery  of  the  thing  sold  or 

GUE.IIIKTA1..   exchanged." 

'^'  The  plaintifTs  claimed  the  slave  under  the  will  of  the 

BASVBRIXS. 

their  caiiaeity  grand-father  of  one  of  them,  and  a  settlement  of  the  estate 
wM  improperly  ^ith  thcir  co-heirs.     This  settlement  was  a  conveyance,  and 

refused    by   the  •  •    •        •  •      i     i  •    i        i» 

court,  because  perhaps,  an  exchange,  by  which  she  acquired  the  right  of 
rneneas"  ^"m  '^®''  ^^o-hcirs  in  the  shive,  as  an  exchange  for  her  right  in  the 
shown,  its  vaii-  portion  of  the  estate  which  her  co-heirs  took.     The  code 

dity    could    not 

be  examined.  ^  spcaks  of  the  validity  of  sales  and  exchanges,  against  bona 
'  fide  purchasers  and  creditors.  Proof  of  the  genvineness  of  the 
instruments  which  are  the  evidence  of  such  sales  or 
exchanges,  and  of  the  capacity  of  the  persons  who  made 
them,  must  be  administered,  before  evidence  be  introduced 
of  possession  under  them. 

The  evidence  of  the  signature  and  capacity  of  the  heirs, 
was,  in  our  opinion,  improperly  refused ;  as,  until  the  genu- 
ineness of  the  act  was  shown,  its  validUy  could  not  be 
examined. 

The  plaintifTs  ought,  also,  to  have  been  permitted  to  show 
heui*dHiminjr"a  ^V  testimony,  that  the  slave  made  part  of  the  property  she 
siaTc  by  inherit-  inherited  under  the  will  of  her  fi^rand-father,  either  because 

ance  and  an  act  .  ...  ,  -     , 

of     settlement  It  was  allotted  to  her  in  the  settlement  of  the  estate,  or  was 

sj^u"!  te  pei^  '>orn  from  a  slave  bequeathed  to  her. 

mitted  to  show      "pfj^  slave  was  purchased  by  the  defendant,  at  a  sale  under 

by      testimony,  r  j  »  ^ 

that  the  slave  a  fi.  fa. ;  he  called  in  warranty  the  defendants  and  plaintifTs 
inheritance^  un-  in  the  fi.  fa, ;  the  latter  subsidiarily  under  the  Code  of  Prac- 

decc^d"""!,^^^  ^c<^'  ^'•"^•^  ''I*-  .  6  I^ovisiana  Reports,  7S7. 

tor,  either  be-      H.  It  is  Urged,  in  relation  to  the  other  bill  of  exceptions,  that 

cause  it  was  al— 

lotted  to  the  the  witness  ought  to  have  been  received,  because  the  defendant 
Mt^fenTentofthe  ^^^'^  "^t  have  objected  to  him,  if  his  daughter  had  not  been 
estate,  or  bom  called  in  wrarranty ;  and  the  plaintiff  cannot  be  put  in  dwiori 
queathed  to  her.  cosu,  by  the  act  of  the  defendant ;  and  that  the  persons  cited 

in  warranty  are  improperly  cited,  as  they  were  not  vendors. 

The  Louisiana  Code,  2260,  provides,  that  ascendants 
cannot  be  witnesses  for  or  against  descendants.  If  the  wit- 
ness's daughter  was  properly  cited,  she  was  a  parly  to  the 
suit,  and  had  an  interest  in  defeating  the  plainttfis'  claim 
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against  ihe   original    defendant.      If  the  objection   to  an  Easterk  Dm, 
ascendant,  as  a  witness,  depended  on  the  bias  which  hisvsitu-  January,  ia39. 
ation  created  for  his  descendant,  it  might  be  urged,  as  in  the  cuehiw  et  al. 
case  of  an  interested  witness,  that  he  ou&^ht  not  to  be  sworn  ^' 

'  °  BAOKKniES. 

when  he  came  to  depose  against  the  descendant.  Husband  The  father  of 
and  wife,  and  ascendants  and  descendants,  are  excluded  from  JJ"*  °^^ed^'in 
being  witnesses  by  the  same  article  of  our  code ;  and,  we  wniTanty  by  ihe 

•    1.  ,  ,  11*  II  defendant,  is  an 

believe,  for  the  same  reason — sound  policy,  and  the  support  incompetent vit- 
of  morality.  It  is  true,  the  objection  was  taken  by  the  ^ehaff  ^Vf'\hl 
defendant,  and  not  by  the  descendant,  who  may  be  supposed  pi*intiff,   under 

1  •111..  t  •         •  -m-T         .  1      ^^^^  proviMons  of 

to  have  waived  her  objection,  by  not  urgmg  it.     Notwith-  the     Loaisiana 
standing  this,  we  believe,  that  if  the  party  was  properly  called    °  ^' 
in  warranty,  the  witness  ought  not  to  have  been  admitted. 

If  the  defendant  placed  the  plaintiff  in  duriori  ccuti,  by  the 
citation  in  warranty,  he  exercised  a  legal  right,  which  was 
the  obvious  result  of  the  plaintiffs'  action.  The  defendant 

He  ia  a  warrantor,  who  by  bis  convention,  or  the  opera-  "JJfn,^^  °  ^*^ 
tion  of  the  law,  is  bound  to  repay  the  price  of  the  thing  sold  on  cam,  when 
to  the  vendee,  on  his  being  evicted.  There  is  no  difference,  i^a"^™*  Hgh* 
in  our  opinion,  between  the  right  of  a  vendee  against  his  ^ous*  resuu^of 
vendor,  in  a  sale,  in  which  there  is  no  stipulation  of  warranty  the  plaintiff 'sae- 
and  his  right  on  the  defendant  and  plaintiff  in  a^/a.,  when  pialntifTs and  de- 
he  is  evicted  from  the  property  purchased  at  the  sheriff's  sale,  ^x'^atJon  '"and 
except,  perhaps,  in  the  amount  to  be  recovered.  In  the  first  judgment  majr 
case,  the  law  has  said,  the  vendor  shall  restore  the  price,  etc. ;  ranty  by  thepur- 
in  the  other,  the  parties  to  the  suit  in  which  the  ji./a.  issued,  ecStro'li^wlfen^he 
shall  do  so.     The  latter,  therefore,  being  exactly  bound  as  a  "«.»».  danger  of 

,  1        .      1  .  eviction. 

quasi  vendor,  were  properly  cited  in  warranty. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided  and 
reversed,  and  the  case  remanded  for  further  proceedings,  with 
directions  to  the  judge  to  permit  the  plaintiff  to  prove  the 
signature  and  capacity  of  the  heirs,  in  the  settlement  of  the 
estate  of  the  deceased,  and  to  establish  by  testimony  that  the 
slave  Celestine  was  inherited  by  one  of  the  plaintiffs,  from 
her  grand-father ;  the  defendants  paying  the  costs  of  the 
appeal. 


'( 
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EASTBRir  DiST.  ZACHARIE   ET   AL.   VS.  NASH. 

January,  1839. 

=====  ArrilL   FROM  THE   rAEIBH  COUftT,   FOR  THE   FAEI8H   AND   CITY   OF 

EACBABIK  n  AL.  MEW-OELEAHi. 

Vff. 
HASH. 

The  defendant,  representing  himself  as  agent,  writes  to  the  p1ainti£b,  re- 
qaesting  them  to  purchase  an  assorted  cargo,  for  the  schooner  Charleston, 
belonging  to  his  principals,  Messrs.  B  &  B,  and  to  value  on  them  for 
the  amount,  which  is  acceded  to;  and  the  inroice  made  out  for  account 
and  risk  of  B  and  B,  per  order  of  defendant,  at  Matagorda,  to  whom  the 
cargo  is  consigned,  and  a  bill  drawn  by  them  on  B  &  B,  at  Boston,  for  the 
amount,  which  is  accepted,  but  not  paid :  Held^  that  the  defendant  is  not 
liable. 

A  person  who  draws  a  bill  of  exchange,  declaring  himself  at  the  same  time, 
to  be  the  agent  if  the  drwweety  is  not  liable  individually,  on  protest  and 
non-payment  of  the  bill.    J 

This  is  an  action  to  charge  the  defendant  with  the  value 
of  a  cargo  and  invoice  of  goods,  shipped  and  consigned  to 
him  by  the  plaintiffs,  and  to  recover  from  him  the  amount 
of  a  bill  of  exchange,  which  had  been  drawn  by  them  on  his 
principals,  Messrs.  Barrett  &  Brown,  of  Boston,  to  cover  the 
goods  so  purchased,  and  which  was  accepted  but  not  paid. 

The  plaintiffs  seek  to  make  the  defendant  liable  on  his 
letter,  which  induced  them  to  purchase  and  ship  the  goods  in 
question  to  him  at  Matagorda.  The  facts  of  the  case  and 
this  letter,  are  fully  stated  in  the  opinion  of  the  court  which 
follows. 

The  defendant  pleaded  a  general  denial. 

The  parish  judge  was  of  opinion  the  defendant  was  liable, 
and  gave  judgment  against  him  for  the  amount  claimed ;  and 
he  appealed. 

/.  SKdell  for  the  plaintiff,  submitted  the  case  upon  the 
record. 

L.  Peirce,  contra. 

BuUaard^  /.,  delivered  the  opinion  of  the  court. 

This  case  has  been  submitted  to  the  court  without  any 
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argument  or  reference  to  authorities,  upon  a  single  point  8Ug-  Easteux  Dmt. 
gested  by  the  appellant,  to  wit :  that  the  judgment  of  the  January,  isag. 
Parish  Court  is  contrary  to  law  and  evidence.  zacharib  m  al. 

The  facts,    as    shown  by  the  record,  are   these :    The  '^' 

HASH* 

defendant,  Nash,  wrote  a  letter  from  Matagorda  addressed  to  The  defend- 
Uie  plaintiffs,  which  was  handed  to  them  by  the  captain  of  f"^»   repreaent- 

•  '  •'  "^  mg   himself  as 

the  schooner  Charleston,  belonging  to  Messrs.  Barrett  &  agent,  writes  to 
Brown,  of  Boston,  in  which  he  requests  them  to  furnish  an  queBtingdiemTo 
assorted  cargo,  and  to  value  on  Barrett  &  Brown  therefor.  Jor'uSfw*"  for 
He  informs  tiiem  that  he  has  written  to  that  house,  request-  the  schooner 
ing  them  to  forward  to  the  plaintiff  such  instructions  as  lon^mg  to  his 
would  facilitate  the  vessePs  immediate  despatch.  He  f ur- JJ^'J^g*  j^  3^ 
iher  informs  them  that  Barrett  &  Brown  had  furnished  him^  «nd  to  value  on 
the  defendant,  a  letter  of  credit  at  Mobile,  with  N.  H.  amount;  which 
Robertson  &  Co.,  in  case  the  vessel  should  be  sent  there,  "to  IndThT^hi^oioe 
whom,  he  adds,  should  you  think  proper  you  can  apply.'*  >n»<J«  o»t  for  ac- 

4-         .   .  .  :  .  .       1   ^      ,  coontandriskof 

After  giving  some  instructions  as  to  the  cargo,  the  defendant  b  &  b,  per  or- 
adds,  "  as  I  am  a  stranger  to  you  it  may  not  be  amiss  in  me  ^^^  MatagoiSa  • 
to  state  that  I  am  the  accredited  agent  of  Messrs.  Barrett  &  *®   ^^o™  }^^ 

T»  %     t  '  11  .«.^t  1  cargo  IS  consign- 

Brown,  and  this  may  only  be  an  introduction  for  other  and  ed,  and  a  biu 

larger  cargoes,  as  we  have  three  vessels  in  this  quarter."         oITIb  tl  b,^S 

In  pursuance  of  this  request  the  plaintiffs  purchased  the  Boston,  for  the 

•  1  r  r  amount,    which 

assorted   cargo,  of  which   the  invoice  was  made  out  for  is  accented  but 
account  and  risk   of  Messrs.  Barrett  &  Brown,  per  order  ^^t^e  defend 
of  D.  R.  Nash,  of  Matagorda,  and  consigned  to  him.     For  •«»* "  °°^  "•"«• 
the  amount  of  the  cargo  and  other  disbursements,  the  plain- 
tifis   drew  their   bill   of  exchange   on    Barrett  &  Brown, 
which  was  duly  accepted,  but  at  maturity,  protested  for  non- 
payment, the  drawees  having  in  the  mean  time  made  an 
assignment  of  their  property. 

This  evidence  appeared  to  the  Parish  Court,  sufScient  to  / 
render  the  defendant,  Nash,  personally  liable  for  the  amount  jdraws^s^biu  of 
of  the  bill  thus  drawn,  together  with  damages  after  protest.  ^^U^^iinj^'if 

In  this  conclusion  we  cannot  concur.  The  defendant  at  the  same  time 
explicitly  represented  himself  as  the  agent  of  Barrett  &  of  the  drawees. 
Brown,  and  the  plaintiffs  dealt  with  him  in  that  capacity ;  dw^dLdT"^  on 
and  the  transaction  was  ratified  by  his  principals,  by  accept-  v^^^^^  *°**  "J?" 


iog  the  bill  drawn  on  them  as  directed.     Nothing  shows  that  Lifi. 


/ 
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Easteiut  Oist.  the  defendant  intended  to  make  himself  personally  liable,  nor 
January,  1839.   ^|^^^  {^^  ^^  ^  partner,  or  that  he  exceeded  his  powers.     If 

zixMER       instead  of  writing  the  letter  in  question,  Nash  had  drawn  the 
THoiiPMaiBTAi.  '^'^^  °^  exchange,  declaring  himself  the  agent  of  the  drawees, 

the  plaintifTs  could  not  have  recovered  against  hiro,  on  pro- 
test for  non-payment.  Krumbhaar  vs.  Ludeling,  3  Mariiny 
640,  10  Louisiana  Reports^  390. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  revei-sed,  and  that  ours  be 
for  the  defendant,  as  in  the  case  of  a  non-suit,  with  costs  in 
both  courts. 


ZIMMER   V8.    THOMPSON   ET   AL. 

A.PPFAL    FROH   THE   PARISH    COURT,   FOR  THE  PARJgH  AND  CITY   OF 

NEW-OELBANB. 

Where  a  warrantor  is  called  in  bj  the  defendant,  and  the  sheriflTB  return 
shows  he  has  not  been  found,  it  is  tho  duty  of  the  party  callings  him,  to 
use  all  diligence  to  have  him  cited ;  or  a  curator  ad  hoc  appointed  to 
defend  him,  if  ho  resides  out  of  the  state. 

This  is  a  redhibitory  action.  The  plaintiff  alleges  he 
became  the  purchaser  of  a  slave  named  Betsey,  at  auction, 
for  the  sum  of  one  thousand  and  seventy  dollars,  which 
belonged  to,  and  was  put  up  to  be  sold  at  public  auction  by 
the  defendants,  and  warranted  to  be  a  good  house  servant, 
cook,  washer  and  ironer,  and  fully  guaranteed  against  all 
redhibitory  vices.  He  further  shows,  that  said  slave  did  not 
possess  the  qualifications,  as  a  good  servant,  with  which  she 
was  sold  ;  and  was  consumptive  and  in  declining  health  at 
the  time  of  the  sale,  to  the  knowledge  of  the  defendants, 
and  which  they  concealed.     That  he  has  tendered  said  slave 
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lo  the  defendants,  and  dcnaanded  the  price  to  be  paid  back,  EisTsnv  Dist. 
and  the  sale  cancelled,  but  that  they  have  refused  to  com-  Jomtary,  i839. 
ply.     Wherefore  he  prays  judgment,  requiring  the  defend-       ^nwMEa 
ants  to  take  back  the  slave,  return  him  the  price,  and  have ^*  «.., 

'  *  ^  THOMPSOir  ST  AL. 

the  sale  cancelled. 

The  defendants  pleaded  a  general  denial ;  and  further 
averred  that  they  purchased  this  slave  with  others,  from  one 
Taylor,  residing  in  Tennessee,  at  the  relative  price  of  one 
thousand  dollars,  whom  they  pray  leave  to  call  in  warranty, 
and  to  have  judgment  over  against  him  in  warranty  in  case 
of  recovery  by  the  plaintiff. 

The  sheriff  returned,  that  the  warrantor  could  not  be  found 
in  his  parish. 

The  cause  was  placed  on  the  trial  docket.  On  the  day  it 
was  called  the  defendant's  counsel  objected  to  go  to  trial, 
because  the  case  was  not  properly  at  issue,  the  warrantor  not 
having  answered ;  and  the  call  in  warranty  was  not  served 
on  any  person  appointed  to  represent  him.  The  objection 
was  overruled,  and  the  defendant's  counsel  took  his  bill  of 
exceptions. 

The  plaintiff  made  out  his  case  and  had  judgment,  from 
which  the  defendant's  appealed. 

Rousseauy  for  the  plaintiff. 

Roseliu8t  for  the  defendants  and  appellants. 

Mcartkiy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  the  rescission  of  a  sale  of  a  slave,  on 
the  ground  that  she  has  been  sold  as  a  good  house  servant, 
plain  cook,  washer  and  ironer,  and  is  unable  to  cook,  wash, 
or  iron  ;  and  labored  besides  at  the  time  of  the  sale,  and  still 
labors  under  a  redhibitory  disease.  The  general  issue  was 
pleaded,  there  was  judgment  for  the  plaintiff,  and  the 
defendants  appealed. 

Our  attention  is  first  drawn  to  a  bill  of  exceptions,  taken 
to  the  opinion  of  the  court,  ordering  the  trial  to  proceed,  not- 
withstanding defendant's  allegation,  that  the  cause  had  been 
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BivTBRH  Dm.  irregularly  set  down  for  trial,  before  her  vendor,  whom  she 
Jamutnft  1839.  jmj  prayed  leave  to  call  in  warranty  had  been  cited. 
jouiDAzr  IT  AL.      It  does  not  appear  to  us  the  court  erred.     The  sheriff 
,.— J!!!  ... ..   returned,  that  the  warrantor  could  not  be  found  in  his  parish, 

and  the  defendant  suffered  more  than  a  month  to  elapse 
Where  a  war-  without  taking  out  an  alias  citation,  or  causing  a  curator  to 

nmlor  is  called  .1.  i.,  ,. 

in  bj  the  defeD*  be  appointed  to  the  warrantor,  who  resides  out  of  the  state, 
riff^t*"  ^  retura  ^  the  knowledge  of  the  defendant.  A  warrantor  being  cited 
h^n  fo'und*'"?!  ^y  ^^^  defendant,  for  the  benefit  of  the  latter,  the  plaintiff  is 
the  dutj  of  the  under  no  obligation  to  take  any  steps  to  have  the  citation 
'^^to  UK  ^ij1  served  or  a  curator  appointed ;  nor  to  wait  an  unreasonable 

him  e"t?d?ora  ^'™®  *^^  ^^^  '^'"^  ^®°®  ^V  ^^^  defendant. 

earator  ad  hoc      On  the  merits,  the  plaintiff  fully  proved  his  case. 

appointed  to  de- 
fend him,  if  he  « 

the  aSte.**"*  ®^      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  Parish  Court  be  affirmed,  with  costd. 


JOURDAN   ET    AL.   V8.   BARRETT   ET   AL. 

APPEAL   FEOM    THE    COURT   OF  THE    PIE8T   JUDICIAL   DISTRICT. 

The  act  of  Congreas  of  the  20th  May,  1820,  grants  the  right  of  pre-emption 
to  front  proprietors,  to  purchase  an  equal  quantity  of  land  in  their  rear, 
and  adjacent  to  their  front  tracts,  not  exceeding  the  same,  and  extending 
not  more  than  40  arpeAts  in  depth ;  provided  notice  is  given  and  payment 
made,  within  two  years ;  otherwise  the  right  of  pre-emption  shall  oeaae, 
and  become  void. 

Where  back  concessions  or  rear  lands  are  claimed  by  several  adjacent  front 
proprietors,  situated  in  the  bend  of  a  river,  the  surveyor  general  is  to 
divide  and  apportion  them,  in  the  most  equitable  manner,  among  such 
front  proprietors  as  avail  themselves  of  their  |>rivilege  under  this 
act,  when  by  the  converging  of  the  side  lines,  there  is  not  the  full  quantity 
for  all  the  claimants. 
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Bot,  where  only  one  front  proprietor  claimB  the  privilege,  under  the  act  of  E^n-mH  Dnr. 
cong;reaf  to  enter  his  beck  lancb,  in  a  bend  of  the  river,  by  converging  January^  1839. 
lines,  he  ie  entitled  to  his/ui/  qoantity,  and  the  surveyor  ireneral  is  bound  ====» 
to  lay  it  off  to  him.    This  right  was  contingent,  and  the  quantity  liable  vt, 

to  be  reduced,  so  long  as  the  act  was  in  force,  but  it  became  absolute  and 
Tested  on  the  expiration  of  the  act,  which  could  not  be  affected  by  a 
revival  of  the  law,  subsequently ;  nor  by  the  operations  of  the  surveyor 
generaL 

Such  front  proprietors  as  neglected  or  failed  to  enter  their  back  concessions, 
before  the  expiration  of  the  act,  forfeited  their  rigfaty  and  when  the  law 
was  afterwards  revived*  it  did  not  revive  their  rights,  to  the  prejudice  of 
the  only  purchaser,  who  had  availed  himself  of  the  privilege. 

The  decision  of  the  Secretary  of  the  Treasury,  approving  the.  operations  of 

the  surveyor  general,  in  making  the  apportionments  among  different 

claimants,  is  not  conclusive  upon  the  legal  rights  of  the  parties  in  a  court 

of  justice.  The  authority  of  the  surveyor  general  to  make  this  appor- 
tionment is  confined  to  cases  of  conflict  between  different  elaimanti  under 

the  same  act. 

This  is  a  petitory  aclion>by  two  plaintiffs,  to  recover  from 
the  defendant,  to  be  taken  from  the  sides  of  his  tract  of  land, 
thirty-one  and  thirty-three  superficial  arpents  of  land,  as 
parts  of  back  concessions. 

The  plaintiff,  Landry,  is  the  front  proprietor  of  six  arpents 
on  the  liver  Mississippi,  with  the  depth  of  forty.  In  virtue 
of  the  act  of  congress,  of  the  1 5th  June,  1832,  gi-anting  back 
concessions  to  front  proprietors,  he  entered  one  hundred  and 
fifty-four  arpents,  back  of,  and  in  the  rear  of  his  front  tract, 
and  complains  that  the  defendant  has  taken  illegal  posses-  ^ 
sion,  and  claims  thirty-one  superficial  arpents  of  this  tract. 

Jourdao,  the  other  plaintiff,  is  proprietor  of  eight  arpents 
fronting  on  the  Mississippi,  with  the.  ordinary  depth.  He 
entered  two  hundred  and  sixty-nine  superficial  arpents  in  his 
rear,  under  the  pre-emption  law  of  1832,  and  now  complains 
that  the  defendant  has  taken  thirty-three  superficial  arpents 
of  his  back  concession. 

Both  plaintiffs  pray  judgment  for  the  respective  pieces  of 
land  claimed  by  them,  and  damages. 

4  VOL.  XIII. 
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BAtTEBK  Dm.      The  defendant  is  owner  of  a  front  tract  of  twenly-eeven 
Jmuiatgt  U89.  arpents,  by  the  depth  of  forty,  derived  by  several  mesne  con- 
jovH»Av  w  At.  veyances  from  Michel  D.  Bringier ;  who,  on  the  18th  April, 
«••  1822,  purchased  his  back  concession,  consisting  of  five  hun- 

dred  and  ten  acres,  from  the  United  States,  under  the  provi- 
sions of  the  pre-emption  law  dated,  the  11th  May,  1820. 

The  front  tracts  of  the  parties  litigant  adjoin  each  other, 
and  are  situated  on  a  point  or  concave  bend  of  the  river,  and 
as  the  side  lines,  under  the  original  titles  of  the  front  tracts, 
have  a  course  as  nearly  as  possible  at  right  angles  with  the 
river,  they  necessarily  converge,  making  the  tracts  narrower 
in  the  rear  than  they  were  on  the  river.  Bringier  had  his 
back  concession  surveyed  by  Wilson,  principal  deputy  sur- 
veyor for  the  eastern  district  of  Louisiana,  and  a  plat  thereof 
returned  to.  the  land  office,  the  17th  December,  1822.  It 
gave  the  full  quantity  of  five  hundred  and  ten  acres.  There 
was  then  no  other  adjacent  lands  entered  under  the  law  of 
1820. 

The  defendant,  Barrett,  pleaded  a  general  denial,  and  set 
out  his  title,  as  purchaser  from  Le  Roy  Pope,  who  bought  of 
Wade  Hampton,  the  immediate  vendee  of  Michel  D.  Bringier, 
to  whom  the  laud  in  controversy  was  sold  by  the  United 
States,  and  he  was  put  in  possession  by  Wilson,  the  principal 
deputy  surveyor  of  the  United  States  for  the  eastern  district 
of  Louisiana. 

Hampton's  heirs,  being  called  in  warranty,  came  ia  and 
set  out  title  on  the  part  of  the  defendants  at  full  length. 
The  facts  of  the  case  are  fully  given  in  the  opinion  of  the 
district  judge. 

**  The  acts  of  congress  granting  pre-emption  rights  to  back 
lands  in  Louisiana,  under  which  this  controversy  arose,  are 
three  in  number.  The  first  was  passed  the  Sd  March,  181 1, 
the  second  on  the  11th  M&y,  1820,  and  the  third  on  the  15th 
June,  1832.  The  acts  of  1811  and  1832,  limited  the  time  of 
making  entries  of  these  lands  to  three  years  each ;  and  that 
of  1820,  to  two  years  from  its  passage. 

The  act  of  1820  revived  the  fifth  section  of  the  act  of  161 1. 
But  the  act  of  1832  does  not  refer  to  any  previous  law. 
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although  copied  verbatim  from  the  fifth  section  of  the  act  of  EAsrsitar  Dist. 
1811.    The  right  of  pre-emption  conferred  by  each  of  these  JSwwwry,  i8S9. 
acts  became  void,  if  not  exercised  within  the  delay  fixed  by  joubbah  ft  ^ 
the  terms  of  the  act.     Consequently,  a  purchase  made  after  ^- 

the  15th  June,  1835,  was  too  late  to  give  the  purchaser  a 
title.  But  the  receipt  of  the  plaintiff,  Landry,  signed  by  the 
receiver  of  public  moneys,  for  the  eastern  land  district  of 
Louisiana,  is  dated  the  8th  March,  1836.  At  that  date  his 
right  of  preemption  had  ceased  to  exist.  In  a  petitory  action 
no  principle  is  better  settled,  than  that  the  plaintiff  roust 
succeed  by  the  strength  of  his  own  title,  and  not  by  the 
weakness  of  his  adversary's. 

As  regards  the  plaintiff,  Jourdan,  his  purchase  was  evidently 
made  within  time,  and  under  the  operation  of  the  law  of 
1832.  The  thirty-three  arpents  claimed  by  him  are  adja- 
cent to,  and  back  of  a  tract  confirmed  to  him  by  the  United 
States. 

Were  these  thirty*three  arpents  vacant  lands  at  the  time 
of  Jourdan's  purchase  f 

The  government,  no  more  than  any  other  vendor,  could 
give  a  better  title  than  it  possessed.  If  the  land  was  already 
sold,  the  sale  to  Jourdan  was  an  illegal  one,  tortious  on  the 
part  of  the  government  officers,  and  null  as  regarded  third 
persons. 

The  warrantor  of  defendant,  Bringier,  purchased  as  already 
stated,  on  the  12th  April,  1822,  and  within  the  period  limited 
by  tlie  pre«emption  law  of  1820. 

But  it  is  contended,  that  there  were  two  fatal  irregularities 
in  this  purchase.  Ist.,  the  quantity  of  land  purchased  by 
Bringier,  was  greater  than  he  was  entitled  to,  under  a  proper 
construction  of  tlie  pre-emption .  law  in  question. 

2nd.  That  the  purchase  should  have  been  preceded  by  a 
survey  defining  the  boundaries. 

1st.  The  counsel  of  plaintiffs  have,  throughout  their  argu- 
ment upon  this  ground  of  objection,  taken  (he  ideas  of  a  right 
and  of  a  claim  as  synonymous.  And  the  surveyor  general 
of  the  United  States  for  Louisiana,  Mr.  Williams,  has  evi- 
dently assumed  the  same  premises,  for  in  his  township  map 
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Emtiav  Dm.  of  Ihe  litigated  and  circumjacent  lands,  made  in  1834,  this 
January ^  igS9.  officer  has  apportioned  out  to  the  several  front  proprietors, 
joD&DAir  nAu  including  plaintiffs  and  defendants,  the  whole  of  the  lands, 
^'  tr  JLL.  'y'"S  hfsc}s.  of,  and  adjacent  to  their  front  tracts,  on  a  prolon- 
gation of  the  extreme  side  lines  of  the  converging  tracts,  to 
the  depth  of  eighty  acres  from  the  river,  or  forty  from  the 
back  limit  of  the  front  tracts.  Such  an  apportionment,  made 
in  1834,  under  the  pre-emption  law  of  1832,  evidently  took 
for  granted,  that  the  rights  of  front  proprietors  who  made  no 
claims  until  the  year  1832,  were  not  prejudiced  or  divested 
by  their  neglect  to  enter  their  lands,  under  the  pr^-emption 
law  of  1811  and  1820,  the  lands  back  of  and  adjacent 
to  their  front  tracts. 

In  virtue  of  what  law  did  the  surveyor  general,  Williams, 
make  this  apportionment,  in  the  year  18341  Avowedly  in 
virtue  of  the  act  of  1832.     See  his  evidence. 

This  act  could  not  have  been  intended  to  control  any  but 
claims  or  purchases  made  under  it.  If  in  express  terms,  it 
had  purported  to  regulate  purchases  made  many  years  before, 
it  would  have  been  an  ex'post  facto  law,  and  so  far  uncon- 
stitutional and  void. 

But  Bringier,  or  his  vendees,  made  most  assuredly  no  claim 
for  back  lands,  under  the  act  of  1832.  And  yet,  while  his 
purchase  of  510  acres  is  curtailed  very  considerably  in  favor 
of  his  neighbors,  there  are  still  some  hundreds  of  acres 
allotted  to  him  on  this  township  map. 

Here  is  a  recognition  by  the  surveyor  general,  of  Brin- 
gier's  having  acquired  the  title  of  the  United  States  to  some 
lands  back  of,  and  adjacent  to  his  front  tract. 

I  look  in  vain  for  the  source  from  which  emanates  this 
pretended  authority,  on  the  part  of  a  surveyor  of  the  public 
lands,  or  even  of  the  secretary  of  the  treasury,  to  deprive  a 
man  of  his  property. 

A  title  once  vested  is  clearly  beyond  his  control :  he  can 
no  more  modify  it,  than  he  can  take  it  away  altogether.  In 
the  year  1822,  Bringier  made  his  purchase.  By  the  terms  of 
the  act  of  congress,  under  which  he  bought,  his  purchase 
dated  from  the  notice  of  his  claim  given  to  the  register  of  the 
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^land  office.    This  was  done  on  the  12th  April.    All  the  Eastebh  Dm. 
neighboring  front  proprietors  might  have  exercised  the  same  January,  i%s9. 
rights  of  pre-emption  up  to  the  11th  May,  of  the  same  year-  jovbbah  kt  al. 
But  what  was  the  consequence  if  they  did  not?    In  the  ^j^^J^'^j,^ 
words  of  the  statute,  their  rights  of  pre-emption  ceased,  and 
became  void.    The  right  of  pre-emption  was  revived  many 
years  afterwards.     But  this  revival  did  not  and  could  not 
interfere  with,  modify  or  destroy  rights  vested  in  third  per- 
sons, who  had  availed  themselves  of  the  previous  pre-emption 
law  while  it  existed,  and  had  by  greater  diligence  than 
their  neighbors,  secured  the  ownership  of  the  back  lands. 
This  is  conformable  to  the  plainest  principles  of  natural  law ; 
and  the  contrary  doctrine  could  only  have  arisen  from  the 
confusion  of  ideas  above  mentioned,  the  confounding  of  a 
right  with  a  claim. 

The  right  under  the  act  of  1832,  was  a  right  to  enter 
vacant  lands,  and  none  other  lands ;  that  is  to  say,  vacant  at 
the  date  of  that  act.  Governments,  like  individuals,  can 
only  rightfully  dispose  of  what  belongs  to  them ;  and  the 
argument  cannot  for  a  moment  be  tolerated,  that  they  are 
free  to  make  a  sale  or  partition  of  what  they  have  already 
alienated. 

2nd.  This  brings  me  to  the  consideration  of  the  other  argu- 
ment against  the  defendants'  title.  It  is  contended,  that  the 
formalities  required  by  law,  not  having  been  fulfilled,  the 
sale  to  Bringier  was  a  nullity. 

No  survey  appears  to  have  preceded  the  sale  to  Mr. 
Bringier. 

Various  laws  have  been  quoted  to  prove  that  the  sales  of 
the  public  domain  must  invariably  be  preceded  by  a  survey. 
See  pages  349,  420,  456,  460,  482,  487,  570,  587,  and  590, 
of  the  land  laws. 

There  is  no  doubt,  from  an  inspection  of  these  laws,  that 
all  jmblic  sales  of  the  lands  of  the  United  States  must  be  pre- 
ceded by  surveys.  These  surveys  are  uniform  in  their  cha- 
racter in  each  land  district,  starting  from  a  basis  meridian 
line,  and  continued  east  and  west  from  such  meridian,  by 
ranges  of  townships,  each  of  which  townships  is  six  English 
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BAtnw  Dm.  miles  square,  and  is  divided  into  thirty  sections  or  square ' 
^  ^^^'  milesy  these  last  being  again  divisible  into  quarter  sections. 


jouBBAv  rr  AL.  These  general  surveys  must,  according  to  one  of  the  statutes^ 
BAmBsn'sr  ak.  ^  carried  on  with  sufficient  despatch,  to  allow  of  twenty 

townships  being  offered  for  sale,  twice  a  year  in  each  land 
district  When  the  surveys  have  been  returned  in  the  gene- 
ral land  office,  the  president  of  the  United  States  issues  his 
proclamation,  ordering  the  sales  to  be  made  by  public  auction, 
and  designating  the  time  and  place  of  such  sale. 

Now,  the  sale  to  the  defendants'  warrantor,  Bringier,  was  a 
private  sale,  made  in  virtue  of  particular  statutes,  which 
must  be  viewed  as  deviations  from  the  general  system  of 
land  sales. 

An  act  of  congress,  passed  the  24th  February,  1810,  and 
found  at  page  570,  of  the  land  laws,  declares,  it  is  true,  that 
every  applicant  for  purchase  at  prioiUe  sale  at  any  of  the  land 
o&cea  of  the  United  States^  shall  produce  to  the  register,  a 
memorandum  in  writing,  describing  the  tract  in  which  be 
shall  enter,  by  the  proper  number  of  the  section,  township 
and  range,  subscribing  his  name  thereto.  This  act  has  been 
pressed  on  my  consideration  as  decisive  of  the  question.  The 
memorandum  given  by  Bringier  to  the  register,  did  not 
describe  the  tract  claimed  by  the  proper  number  of  the  sec* 
lion,  township  and  range,  for  one  reason  among  others,  that 
this  was  impossible,  the  township  surveys  not  having  been 
extended  to  that  part  of  the  country  at  the  time.  See  the 
testimony  of  Samuel  H.  Harper,  then  register  of  the  land 
office  in  this  district,  on  this  head. 

But  we  must  look  to  the  act  of  1811,  and  not  to  that  of 
S4ih  February,  1810,  for  information  respecting  the  formali- 
ties which  it  was  necessary  for  Bringier  to  observe  in  his 
purchase  or  entry.  If  we  find  it  differ  from  that  of  1810,  the 
latter  as  being  the  earlier  statute,  is  pro  tanto  repealed. 

The  dispositions  of  the  act  of  1811  on  this  subject,  are  as 
follows :  "  Every  person  entitled  to  the  benefit  of  this  section 
(sect.  6,)  shall,  within  three  years  after  the  date  of  this  act 
deliver  to  the  register  of  the  proper  land  office,  a  notice  in 
writing,  stating  the  sikuUion  and  ezUnl  of  the  land  he  wishes 


OF  THE  STATE  OP  LOUISIANA.  SI 

to  purchase,  and  shall  also  make  the  payment,  etc.^   Nothing  Eunans  Ditr. 
is  here  said  about  a  description  by  the  proper  number  of  the  ^fawjcry,  im». 
section,  township,  and  range.     In  the  notice  given  by  Brin-  joubdax  n  al, 
gier,  the  situation  and  extent  of  the  tract  of  land  he  wished  B^BBsn  xtai*. 
to  purchase  ate  given ;  and  where  I  find  the  requisitions  of 
the  statute  substantially  complied  with,  there  is  the  less 
reasoQ  for  holding  the  claimant  to  an  impossibility. 

It  may,  indeed,  well  be  questioned,  whether  the  act  of 
1810,  could  in  any  case  be  considered  as  applicable  to  pur- 
chasers under  the  Sth  section  of  the  laws  of  1811,  revived 
by  the  law  of  18S0.  Thai  pre-emption  law  recognized  a 
mode  of  surveying,  totally  different  and  irreconcilable  (o 
the  township  surveys.  The  French  and  Spanish  surveys  in 
Louisiana  had  no  reference  to  a  basis  meridian  line,  by  which 
the  position  of  every  acre  comprised  in  them,  could  be  deter* 
mined  with  mathematical  exactness*  They  referred  to 
natural  boundaries,  a  water  course  for  instance,  and  not  to 
imaginary  lines. 

The  land  measures  are  different ;  the  French  arpent  in  the 
one  case ;  the  English  acre  in  the  other.  Each  grant  ran 
its  side  lines  for  an  arbitrary  extent  in  depth,  and  at  various 
angles  from  the  front  line.  To  prevent,  indeed,  the  hopeless 
confusion  that  would  attend  the  attempt  to  blend  two  kinds 
of  surveys,  so  different  in  all  their  elements,  the  same  statute 
of  1811  in  its  second  section,  (page  587  of  the  land  laws) 
provides,  that  the  principal  deputy  surveyors  of  the  territory 
of  Orleans  be  authorized,  in  surveying  public  lands  in  said 
territory,  adjacent  to  a  river,  lake,  creek,  bayou,  or  water 
course,  to  vary  the  mode  of  surveying  heretofore  prescribed 
by  law,  so  far  as  relates  to  the  contents  of  the  tracts,  and 
to  the  angles,  and  boundary  lines :  provided,  that  such 
deviations  from  the  ordinary  mode  of  surveying,  be  made  with 
the  approbation  of,  and  in  conformity  to  the  general  instruct 
tions,  which  may  be  given  to  that  effect,  by  the  surveyor  of 
the  public  lands  south  of  Tennessee.  That  the  claims  of 
back  lands,  under  the  pre-emption  right,  given  by  the  fifth 
section  of  this  law,  were  to  be  surveyed  in  a  difierent  (dan  to 
the  usual  mode  of  surveying  the  United  States  lands,  is  obvi- 
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Eavtbim  Dibt.  ous,  from  the  expressions  of  the  fifth  section.     "  The  princi- 

Jaimary,  1839.  pal  deputy  surveyor  of  each  district  shall  be,  and  is  hereby 

jovRDAN  XT  AL.  authoHzed,  under  the  superintendence  of  the  surveyor  of 

'^'  _       the  public  lands  south  of  the  state  of  Tennessee,  to  cause  \o 

be  surveyed,  the  tracts  claimed  by  virtue  of  this  section.'* 

What  is  it  that  the  principal  deputy  is  authorized  to  survey  1 

A  township  or  a  section  of   public  lands  1    No:   but   a 

vacant  tract,  back  of,  and  adjacent  to  a  confirmed  French  or 

Spanish  grant,  not  to  exceed  in  dimensions  the  front  tract, 

nor  to  extend  back  more  than  forty  arpents.     Note  the  word 

*^arpeni8.^     It  is  certain  that  this  measure  is  not  used  by 

American  surveyors,  for  the  admeasurement  of  townships 

and  sections. 

But  it  is  contended,  that  even  if  it  were  not  necessary  for 
Bringier  to  describe  his  claim  by  township,  or  get  the  situa- 
tion and  extent  of  it,  required  to  be  specified  in  the  notice  to 
the  register,  it  could  only  be  ascertained  by  definite  metes  and 
bounds,  the  result  of  the  operations  of  a  surveyor.  I  have 
to  come  to  a  different  conclusion.  The  purchase  of  each 
claimant  dates  according  to  law,  from  the  delivery  of  the 
notice.  Each  proprietor  interested  had  a  right  to  deliver  this 
notice  on  the  first  day  the  law  went  into  operation.  The 
right  of  such  proprietor  was  not  one  whit  impaired,  if  he 
delivered  this  notice  only  on  the  last  day  the  law  was  in 
force.  But  suppose  what  is  extremely  probable,  that  in  the 
course  of  the  two  or  three  years  that  elapsed,  between  the 
first  and  the  last  of  these  dates,  every  one  of  a  dozen  or 
twenty  confirmees  on  a  concave  bend  of  the  river,  and  whose 
side  lines  all  converged  towards  a  common  centre,  should 
have  notified  the  register  of  a  claim  for  vacant  land,  back  of 
and  adjacent  to  his  front  tract,  and  of  equal  extent  to  his 
front  tract.  It  is  obvious,  that  each  could  not  obtain  his  full 
quantity.  What  was  then  to  be  done  to  settle  so  many  con- 
flicting claims  of  precisely  equal  rank  %  The  act  defines  them 
to  be  pursued  with  the  utmost  clearness.  ^'  In  all  cases 
where  by  reason  of  bends  in  the  river,  lake,  creek,  bayou,  or 
water  course,  bordering  on  the  tract,  and  of  adjacent  claims 
of  a  similar  nature,  each  claimant  cannot  obtain  a  tract  equal 
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to  the  adjacent  tract  already  owned  by  him,  to  divide  the  EASTsnn  Dm. 
vacant  land  applicable  to  that  object,  between  the  several  Jflwi<flryt  1839. 
claimants  in  euch  manner  as  to  him  may  appear  most  eligi- 
ble.*' Who  is  to  divide  1  The  passage  just  quoted,  is  the 
second  member  of  a  sentence  ;  and  by  reference  to  the  first 
member,  we  find  it  to  be  the  principal  deputy  surveyor  of 
each  district  respectively,  who  is  therein  authorized,  under  the 
superintendence  of  the  surveyor  of  the  public  lands  south  of 
the  state  of  Tennessee,  to  cause  to  be  surveyed  the  tracts 
claimed  by  virtue  of  this  section ;  and,  in  all  cases,  are.  The 
surveying  and  the  dividing,  being  in  such  close  juxtaposition, 
might  evidently  be  in  the  case  above  supposed,  included  in 
one  operation.  There  is  nothing  at  least  in  the  law  which 
prohibits  such  postponement  of  the  survey.  The  principal 
deputy  surveyor  is  authorized  (not  commanded)  to  survey. 
Nor  must  such  plat  of  survey,  by  the  terms  of  the  act,  be 
filed  with  the  register,  on  the  delivery  of  the  notice  followed 
by  the  payment,  which  instantly  divests  the  title  of  the 
United  States. 

The  facts  connected  with  Bringier's  survey  are  as  follows : 
The  pre-emption  act  of  1820  expired,  and  the  principal 
deputy  surveyor  of  the  eastern  land  district  of  Louisiana, 
Mr.  Wilson,  surveyed  Bringier*s  purchase  of  510  acres  of 
vacant  land,  back  of,  and  adjacent  to  his  front  tract,  without 
its  being  necessary  to  exercise  the  discretionary  powers  vested 
in  him  by  this  act,  inasmuch  as  the  contingency  did  not  hap- 
pen forthe  exercise  of  those  powers.  There  were  no  adjacent 
claims  of  a  simOar  nature ;  and  consequently,  Bringier  could, 
and  did  obtain  his  full  quantity. 

Wilson's  plat  of  survey  is  dated  the  17th  December,  1822. 
It  was  not  included  in  a  township  map,  because  there  was  no 
township  survey  of  that  neighborhood,  until  several  years 
afterwards.  In  the  years  1829  and  1830,  the  township 
within  the  limits  of  which  this  tract  is  situated  was  surveyed, 
and  the  township  map  was  submitted  to  the  surveyor  of  pub- 
lie  lands  south  of  the  state  of  Tennessee.  This  map  included 
the  detached  survey  made  in  1822,  by  Wilson,  for  Bringier, 
which  survey  was  modified  by  the  surveyor  of  public  lands 
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EAflmir  Dm.  south  of  Tennessee,  and  Righter,  the  principal  deputy  sur-- 
January,  1839.  yeyor  for  the  eastern  land  district  of  Louisiana ;  and  the  map* 
jouBSAs  n  AL.  so  modified,  was  approved  by  the  former  officer,  on  the  9th 
BiBMCTiTAL.  March,  1832.     What  right  these  officers  had  to  change  the 

survey  of  Wilson,  I  will  not  here  stop  to  inquire.  The 
defendant  has  adopted  the  modification,  and  now  claims 
under  Righter's  survey,  which  contains  the  same  area  as 
Wilson's,  and  was  made  in  the  spring  of  1830.  The  plaintiflfs 
contend,  that  when  Mr.  Fitz,the  surveyor  south  of  Tennessee, 
approved  the  map  of  Righter,  he  was  without  jurisdiction  in 
Louisiana,  the  approval  being  dated  in  1832,  and  the  office 
of  surveyor  general  for  Louisiana  having  superseded  that  of 
principal  deputy  for  the  district  east  of  the  inland  of  Orleans, 
on  the  1  St  May,  1831. 

By  the  testimony  of  Righter,  it  appears  that  his  map  was 
made  and  submitted  to  the  surveyor  south  of  Tennessee,  and 
the  modification  of  Bringier's  survey,  made  at  the  suggestion 
of  the  latter,  in  the  year  1830,  while  the  office  of  principal 
deputy  surveyor  still  existed,  and  the  surveyor  south  of  Ten- 
nessee still  had  a  superintending  power  over  surveys  in  that 
part  of  Louisiana. 

It  is  not  seen  how  an  act  of  congress  of  1831,  can  afiect 
acts  legally  done  before  its  passage.  The  report  by  the 
principal  deputy  surveyor  had  been  made  to  his  legal  supe- 
rior at  the  time.  The  field  notes,  and  other  necessary  docu- 
ments, had  been  transmitted  to  that  legal  superior ;  and  I 
cannot  admit  that  the  power  of  the  latter  (whose  office  was 
not  abolished  by  the  act  of  1831)  of  ratifying  the  acts  thus 
legally  under  his  cognizance,  should  be  taken  away  by 
imphcation. 

The  surveyor  general  of  the  United  States  for  Louisiana, 
has  taken  upon  himself  to  treat  the  acts  of  his  predecessors 
as  nullities;  and  by  a  township  map,  approved  in  1834,  has 
made  entire  distribution  of  the  back  lands  of  the  defendant, 
and  his  neighbors.  This  survey,  though  it  appears  to  have 
met  with  the  approbation  of  the  commissioner  of  the  land 
office,  and  the  secretary  of  the  treasury,  I  must  reject  as 
governing  the  rights  of  the  parties  herein,  for  the  reasons 
already  given  by  me. 


V8. 
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• 

The  mature  deliberation  which  I  have  given  the  subject,  EASTsnir  Dibt. 
has  brought  my  mind  to  the  conclusion,  that  claims  made  Jomtary,  i8S9. 
under  the  pre-emption  law  of  1832,  could  not  have  a  retro-  jouHDAwxTAt? 
spective  operation,  so  as  to  defeat  or  modify  rights  vested 
under  the  pre-emption  law  of  1820,  long  previously  expired. 
That  the  principal  deputy  surveyor,  Wilson,  did  not  violate 
the  law,  in  the  survey  made  by  him,  of  the  back  tracts  of 
the  White  Hall  plantation  ;  but,  on  the  contrary,  that  the 
apportionment  made  by  the  surveyor  general,  Williams,  of 
the  lands  in  question,  as  vacant  lands,  was  unauthorized  by 
law,  and  a  violation  of  the  rights  of  the  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  there 
be  judgment  in  each  of  the  present  suits,  for  the  defendant, 
Thomas  Barrett,  with  costs. 

From  this  judgment  the  plaintiffs  appealed. 

Winchester,  Taylor,  and  Ives,  for  the  plaintiffs. 

1st.  The  appellants  owned  front  tracts,  and  by  reason  of  a 
bend  in  the  river  bordering  on  them,  and  of  adjacent  claims 
of  a  similar  nature,  could  not  obtain  a  tract  equal  in  quan- 
tity to  the  tract  already  owned  by  them.  The  surveyor 
general  caused  them  and  the  adjacent  claims  of  a  similar 
nature  to  be  surveyed,  and  divided  the  land  applicable  to  the 
object  between  them ;  and  the  appellants  paid  the  price, 
obtained  the' receipts  of  the  receiver  of  public  moneys  of  the 
United  States,  and  entered  their  back  lands  accordingly. 
They  acquired  all  the  title  of  the  United  States  to  these 
tracts.     4  Jtlartin,  A*.  S.,  260,  4  Louisiana  Reports,  547. 

2nd.  The  lands  of  the  United  States  cannot  be  sold  until 
they  have  been  surveyed,  ih  the  marmer  provided  by  law, 
and  the  boundaries  and  contents  of  every  distinct  portion  are 
determined.  The  officers  of  the  government  cannot  sell  to 
any  individual  at  private  sale,  until  he  produces  to  the  regis- 
ter a  memorandum  in  writing,  describing  the  tract  which  he 
shall  enter  by  the  proper  number  of  the  section,  half  section, 
or  quarter,  (as  th^  case  may  be)  and  of  township  and  range ; 
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EAtniuT  DiBT/  and  no  sale  is  complete,  nor  does  any  title  vest  in  the  pur- 
Januarif^  1839.  cbaser,  uDtil  an  entry  of  the  tract  is  made  in  the  office  of  the 
jouBOAv  XT  xu  register  of  the  land  office,  in  the  district  where  the  land  is 
BARRK^'  ET  AL.  siiuated.     See  Land  Laws,  349, 456,  460,  484,  489,  587,  590, 

and  770. 

3rd,  The  pretended  purchase  of  Bringier  from  the  United 
States,  in  1822,  in  virtue  of  the  provisions  of  the  act  of  con- 
gress of  Uth  of  May,  1820,  under  which  the  defendants 
claim,  is  invalid,  and  vested  no  title  in  him,  since  bis  appU"» 
cation  contained  no  legal  statement  or  description,  of  the 
situation  and  extent  of  land  he  wished  to  purchase.  There 
was  no  plat  of  the  surveys  of  the  tracts  which  front  proprie- 
tors were  entitled  to  purchase  in  virtue  of  that  act,  in  that 
portion  of  the  country  in  which  the  lands  in  question  are 
situated  ;  and  no  entry  of  the  tract  claimed  by  defendants, 
or  of  any  other  back  of  the  front  tract  owned  by  Bringier, 
was  ever  made  by  him. 

4th.  If  the  fact  of  payment,  by  Bringier,  gave  him  title  to 
any  land  back  of,  and  adjacent  to  his  front  tract,  it  was  only 
to  such  a  portion  as  he  was  entitled  to  purchase,  under  a  just 
and  equitable  construction  of  the  act  of  congress.  His  front 
tract  was  at  a  point  where  the  river  made  a  bend,  and  the  act 
made  the  quantity  and  location  to  which  he  was  entitled, 
depend  on  the  condition  of  survey  and  division  by  the  survey- 
ing department.  Until  that  condition  was  fulfilled,  his  right 
to  any  specific  portion  did  not  exist ;  the  division  is  now 
made,  and  the  tract  Bringier  was  entitled  to  purchase,  is 
represented  in  the  surveys  of  the  United  Slates,  on  the  town- 
ship maps,  and  contains  218.94  superficial  acres ;  for  in  that 
case,  as  the  act  of  congress  made  a  part  of  his  title,  his  right 
under  it  is  to  be  determined  by  the  words  of  the  act,  the 
intention  of  the  government,  and  the  manner  in  which  the 
act  has  been  executed.  Civil  Code,  1940,  Jfo.  4  otmI  1941  to 
1954.  2  KefU's  Conmentaries,  620.  1  Peterf^  ReparU,  667. 
5th.  The  survey  of  Wilson  was  not  approved  by  any  offi- 
cer, and  is  an  individual  survey  without  authority.  The 
survey  embraced  in  a  township  plat,  which  appears  to  have 
been  approved  by  the  surveyor  general  south  of  Tennessee, 
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can  have  no  applicalion  to  the  defendant's  case,  and  is  with*  Eastsbh  Dnr. 
out  force  in  the  present  controversy,  inasmuch  as  no  division  Jbimory,  i»39. 
of  the  back  lands  was  made  in  conformity  with  the  provisions  joubsak  xt  au 
of  the  act,  and  the  approval  was  not  made  by  the  proper  offi-  ^^^^1^„  j^ 
cer ;  and  if  they  had  been  approved  by  the  proper  officers, 
they  could  produce  no  effect  upon  the  decision  of  the  cause, 
for  the  act  itself  determines  the  rights  of  the  claimants,  and 
directs  a  survey  and  division  of  the  land  applicable  to  the 
object  to  be  made,  in  conformity  to  their  rights.    The  sur- 
veys are  not  in  conformity  to  the  right  of  Bringier  under  the 
act ;  were  made  in  error ;  and  can  have  no  effect  upon  the 
title.    6  JUarim,  JV*.  S.,  316.     1  Martin,  JV*.  S.,  457.     3 
Martm,  JV*.  iSf.,  15. 

6th.  The  decision  of  the  officer  to  whom  the  United  States 
entrusted  the  power  of  dividing  the  lands  in  the  present  contro- 
versy, between  the  claimants  under  the  various  acts,  in  virtue 
of  which  front  proprietors  were  entitled  to  a  preference,  in 
becoming  purchasers  of  the  vacant  tracts  of  land  adja-« 
cent  to,  and  back  of  their  front  tracts,  and  which  has  been 
approved  by  the  public  functionaries  to  whom  he  is  responsi- 
ble, cannot  be  inquired  into  in  courts  of  justice,  and  is  final 
betiveen  the  parties.  Gml  Code  of  1808,  page  266,  article 
34.  8  Martiny  JV*.  j9.,  645.  3  Louisiana  Reports,  556. 
3  Peters,  96. 

Preston,  Peirce,  and  Bryei,  for  the  defendants. 

Preston  argued  at  length  on  behalf  of  Hampton's  heirs, 
who  were  called  in  warranty,  and  for  the  defendants  gene- 
rally. He  maintained  that  Bringier,  having  entered  his  back 
concessioo,  under  the  act  of  congress,  passed  the  15th  May, 
1820,  and  paid  the  United  States  government  before  it 
expired,  acquired  a  complete  and  indefeasible  title  to  his  full 
quantity,  tDhkh  vested  and  became  absolute  on  the  expiration 
of  the  act ;  the  plaintiffs  having  neglected  and  failed  to  make 
their  entries  and  purchases  during  the  same  time^ 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  assert  title  to   different  portions  of  land 
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Eabtsiv  Dm.  possessed  by  the  defendant,  which  they  purchased  of  the 
January,  1839.  United  States,  in  virtue  of  (he  acts  of  congress  granting  to 
jouBSAH  ST  AL.  front  proprictors  the  right  of  purchasing  public  lands  back  of, 
BAEBXTTSTix.  ^^^  adjacent  to  their  front  tracts.     The  evidence  of  title 

which  they  exhibit,  to  wit,  certificates  of  purchase,  and  an 
apportionment  of  the  lands  among  conflicting  claimants, 
under  the  same  acts  of  congress,  under  the  superintendence 
of  the  survejring  department,  appears  to  us  sufficient  to 
authorize  a  judgment  in  their  favor,  unless  the  title  of  the 
defendant  be  older  or  better,  or  the  plea  of  prescription  which 
he  sets  up  should  be  sustained.  Our  attention,  therefore, 
must  be  directed  principally  to  the  title  of  the  defendant. 

The  latter  claims  under  Bringier,  by  several  mesne  convey- 
ances, and  the  record  shows  that  Bringier  was  the  proprietor 
of  a  tract  of  land  on  the  river  Mississippi,  having  a  front  of 
about  twenty-seven  arpents,  with  the  ordinary  depth  of  forty, 
and  was  clearly  of  that  class  of  persons  who  had  a  right 
•  under  the  pre-emption  laws,  to  purchase,  to  a  greater  or  less 
extent,  the  adjacent  public  land  in  the  rear  of  their  planta- 
tions. Under  the  act  of  1820,  to  which  we  shall,  hereafter 
allude  more  particularly,  Bringier  did  purchase  a  quantity  of 
land  in  his  rear,  not  exceeding  the  superficies  of  his  front 
tract.  This  purchase  embraces  the  locus  in  quo.  Neither 
party  has  a  patent,  and  in  this  respect  both  parties  stand 
upon  the  same  footing.  The  question,  therefore,  presented 
for  our  consideration  is,  whether  Bringier  purchased  more 
land  than  he  was  entitled  to  under  the  act  of  1820,  in  rela- 
tion to  the  plaintiffs,  who  were  also  front  proprietors,  and,  in 
consequence  of  a  bend  in  the  river,  were  entitled  to  purchase 
a  part  of  the  same  land  entered  by  Bringier.  This  renders 
it  necessary  to  examine  critically  the  acts  of  congress  under 
which  the  parties  claim. 

The  right  of  preference  in  question  was  first  extended  to 
the  proprietors  of  front  tracts  by  the  5th  section  of  an  act  of 
congress  passed  in  1811,  entitled  ^^  an  act  providing  for  the 
final  adjustment  of  claims  to  lands,  and  for  the  sale  of  the 
public  lands  in  the  territories  of  Orleans  and  Louisaina,  etc.*' 
This  part  of  the  statute  expired  by  its  own  limitation  in  three 
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years,  and  was  revived  for  Iwo  years  by  the  act  of  May  llth,  eastkhv  Dibt. 
1820,  entitled  "an  act  supplementary  to  the  several  acts  for  «fa«nfl^ir,  1839. 
the  adjustment  of  land  claims  in  the  state  of  Louisiana.''     It  jourdait  st  al. 
was  twice  afterwards  revived  for  limited  periods,  in  1832  and  BARmmCT  ae. 
1835.     Bringier  purchased  under  the  act  of  1820,  and  the 
plaintiffs  under  those  of  1832  and  1835,  after  a  lapse  of 
many  years,  during  which  no  such  law  existed. 
That  act  of  congress  accords  to  every  owner  of  a  front     "^^    ^  ^^ 

°  •'  oongreia   of  the 

tract  of  land,  "  a  preference  in  becoming  purchaser  of  any  )20th  May,  isizo, 
vacant  tract  of  land  adjacent  to  and  back  of  his  own  tract,  Sf* j>Je-emptFon 
not  exceeding  forty  arpents  in  depth,  nor  in  quantity  of  land  Sow  to"^u"" 
that  which  is  contained  in  his  own  tract."  It  is  made  the  cha»e  an  equal 
duty  of  the  principal  deputy  surveyor  of  each  district,  iathel/rear.and 
"under  the  superintendence  of  the  surveyor  of  public  lands  J^nt*^?^S '^'not 
south  of  the  State  of  Tennessee,  to  cause  to  be  surveyed  the  exceeding  the 
tracts  daimed  by  virtue  of  this  section  ;"  and  it  provides,  that  tending notmore 
he  shall  "id  all  cases  where  by  reason  of  bends  in  the  rivers,  JJ^'J},  in"*d^ptin 
etc.,  etc.,  bordering  on  the  tract,  and  of  adjacent  claims  of  a  provided,  notice 

...  ,      1    .  ,      .  ,  .      isgiTenandpaT- 

Bimilar  nature,  each  claimant  cannot  obtam  a  tract  equal  m  ment  made  with- 
quantity  to  the  adjacent  part  already  owned  by  him,  to  divide  othen!i«ef  ^e 
the  vacant  land  applicable  to  that  obiect  between  the  several  "K^t   of    pre- 

...  *  *  ''  emption      aball 

cuumantSy  m  such  way  as  may  appear  to  him  most  equitable."  cease  and  he. 
The  same  section,  after  providing  for  the  manner  of  giving  *^vvhere'  baek 
notice,  and  fixing  the  mode  and  time  of  payment,  concludes  oonoewioM    op 

'  ®  .  .         "^^   lands    are 

by  declaring,  that  ^Mf  any  such  person  shall  fail  to  deliver  claimed  by  seve- 
8uch  notice  within  the  said  period  of  three  years,  or  to  make  ^pmton,"2. 
such  payment  or  payments  at  the  time  above  mentioned,  the  {J^d*of  iTrivCT* 
right  of  pre-emption  shall  cease,  and  become  void,  and  the  »he  surveyor  ge- 
land  may  thereafter  be  purchased  by  any  other  person,  in  the  vide  and  appof^ 
same  manner,  and  on  the  same  terms,  as  are  or  may  be  pro-  moV**equitaWe 
vided  by  law  for  the  sale  of  other  public  lands,  etc."  manner   among 

— ,      "1  i.     11      1  .  ...  .  -  »uch  front  pro- 

The  front  tracts  of  ail  the  parties  to  this  suit  are  situated  prietors  as  avail 
upon  a  point  formed  by  a  bend  of  the  river,  and  the  side  lines  {hel?**priTaege 
converce  in  such  a  manner  as  that  there  is  not  sufficient  land  ^^^  *^'»  ■?*» 
in  the  rear  to  give  to  each  the  quantity  equal  to  that  con-  converging  of 
tained  in  his  original  tract.  It  is,  therefore,  clear  that  if  all  there^s^not^t^e 
had  purchased  under  the  act  of  1820,  it  would  have  become  ^fj*  JCT^ciim- 
tbe  duty  of  the  surveying  department  to  apportion  the  land  ants. 
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EiflTCBH  DisT.  among  them.     But  in  point  of  fact,  Bringier  alone  delivered 

January,  1839.   his  notice  and  made  his  purchase,  during  the  existence  o^ 

joYTRDAir  ET  Au  ^^^^  ^^^  ^^  cortgress,  of  a  tract  not  exceeding  the  quantity 

^'  contained  in  his  front  tract :  and  the  question  is  whether  the 

purchase  of  Bringier  is  to  be  curtailed,  so  as  to  allow  to  the 

plaintiffs  their  equitable  proportion,  they  having  given  their 

notice  and  made  payment,  under  a  subsequent  law,  after  an 

interval  of  more  than  ten  years. 

We  may  premise,  that,  in  our  opinion,  the  absence  of 
patents  can  have  no  influence  upon  the  rights  of  the  parties 
in  this  case,  but  that  those  rights  are  to  be  determined  by  the 
rules  which  regulate  the  contract  of  sale.     The  sovereign 
having  made  an  offer  or  proposition  to  sell,  subject  to  certain 
conditions  and  restrictions,  and  that  proposition  having  been 
accepted,  and  the  terms  as  to  payment  of  the  price  complied 
with,  we  have  only  to  inquire  whether  the  title  thus  acquired 
by  Bringier  became  indefeasible  and  absolute,  as  soon  as  the 
law  expired,  when  no  other  proprietor,  whose  pretensions 
might  interfere  with  him,  had  thought  proper  to  avail  him- 
self of  the  privilege  proffered  by  the  act  of  congress ;  and 
whether  his  title  could  be  affected  by  the  revival  of  the  same 
law  ten  years  afterwards.     If  Bringier's  front  tract  had  been 
situated  on  a  straight  part  of  the  river,  and  the  side  lines 
parallel  to  each  other,  and  he  had  been  the  only  purchaser 
or  claimant,  there  can  be  no  question  but  that  he  would  have 
acquired  a  good  title,  and  it  would  have  been  the  duty  of  the 
surveying  department  to  lay  it  out  according  to  the  directions 
But      where  of  the  Statute.    Whatever  may  be  the  situation  of  the  front 
proprietor  ^^  tract,  the  owner  has  a  riglit  to  purchase  a  quantity  equal  in 
vlic"*iii^tr^ihe  superficies  to  his  front  tract,  subject  to  the  operations  of  the 
Rot  of  oonmss  surveyor,  if  his  neighbors,  situated  on  the  same  point,  avail 
land,  in  a  bend  themselves  of  the  same  privilege.    When  congress  speaks  of 
cLw^i^nrHnef  ^^^  ^^^^^  tract,  they  speak  of  the  owner ;  but  the  surveyor  is 
he  u  entitled  to  to  act  Only  on  the  land  claimed  under  the  law,  and  those  who 

fait/ua quantity,    ...  •  ^    i     •      >  ,  m 

and  the  ^rvey-  deliver  a  notice  of  their  intention  to  accept  the  offer,  are 
bouiiJ"to*iaT  it  spoken  of  as  claimants.  If  there  be  but  one  claimant,  it  is 
off  to  him.  This  equally  the  duty  of  the  surveyor  to  lay  off*  the  land  purchased 
tingent,  and  the  by  him.    We,  therefore,  consider  the  right  of  Bringier,  as  a 
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claimant  under  the  act  of  congress,  although  contingent  or  Easterit  Dm. 
defeasible  during  the  existence  of  the  law,  while  his  neighbors  Jon^om^  nsQ, 
had  also  a  right  to  claim  the  privilege  of  the  act,  by  complying  jovrsak  srr  al. 
with  its  conditions,  as  having  become  complete  and  vested  ^^^^^j^*^^^^^ 
by  the  expiration  of  the  law.  By  suffering  the  law  to  expire  quantity  liable  to 
without  delivering  their  notice,  the  right  on  the  part  of  the  \^  reduced,  ao 
plamtiffs  to  purchase  was  forfeited,  by  the  express  terms  of  ^as  in  force,  but 
the  act,  and  it  is  difficult  to  conceive  how  it  could  be  after-  )ate^and%e8i'ed 
wards  revived  to  the  prejudice  of  the  defendant  by  any  °"  ^^^  th*^'*T 
legislative  authority,  much  less  by  the  operations  of  the  sur-  which  could  not 
veying  department.  But  it  is  contended,  that  the  last  clause  reviTar^of  the 
of  the  section  reserved  the  land  not  clauned  under  the  law,  J*^  subsequcnt- 

'  ly,    nor  by  the 

to  be  sold  like  other  public  lands,  which  was  not  and  could  operations  of  the 
not  have  been  done  in  this  case.  To  this  it  may  be  answered,  JSr^^^'  ^^^' 
that  by  that  part  of  the  section,  not  only  did  those  who  had  priSors"*.!^^ 
not  purchased  within  the  time  limited,  forfeit  their  right  to  gieoted  or  failed 
6tiy,  but  those  who  had  purchased  according  to  the  terms  of  back  conces- 
credit  then  allowed,  and  had  failed  to  pay,  forfeited  the  land  J^°pijS!,n  oflhe 
itself.  The  last  words,  therefore,  amount,  according  to  our  »«,  forfeited 
understanding  of  them,  to  a  declaration  that  the  lands  thus  when  the  law 
purchased  and  not  paid  for,  shall  not  only  revert  to  the  JJ^^ved^'^iT'did 

domain,  but  that  they  shall  so  revert  ipso  facto,  by  the  non-  ^p\  reviye  their 
,  .        .  .     ,  .     ,.  II  1        nghiB  to  the  pre- 

payment of  the  price,  so  completely  as  to  be  liable  to  sale  or  judice   of    the 

private  entry.  If  it  had  been  the  intention  of  congress  vhoha?UvaiUd 
merely  to  declare  that  the  privilege  should  cease  with  the  himself  of  the 
law,  and  be  forfeited,  such  expressions  would  have  been 
unnecessary,  if  not  absurd,  because  the  land  itself  in  the  case 
supposed  would  never  have  ceased  to  belong  to  the  domain, 
and  a  declaration  that  *^  the  lands  might  thereafter  be  pur- 
chased by  any  other  person  in  the  same  manner,  and  on  the 
same  terms  as  are  or  may  be  provided  by  law  for  the  sale  of 
other  public  lands,"  would  have  been,  to  say  the  least  of  it, 
a  very  idle  declaration,  inasmuch  as  the  lands  were  already 
liable  to  be  sold  according  to  law. 

But  it  is  further  urged,  on  the  part  of  the  appellants,  that 
the  public  lands  cannot  be  sold  without  a  previous  survey, 
and  that  the  officers  of  the  government  are  not  authorized  to 
sell  to  any  individual  at  private  sale,  until  he  produces  to  the 

6  VOL.  XIII. 
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Eastsvv  Di9t.  register  a  memorandum  describing  the  tract  he  wishes  to 
January,  1839.  purchase,  by  its  legal  subdivisions,  and  that  no  title  can  vest 
jouRDAN  BT  AL.  ^^^^^  ^^'s  mode  has  been  pursued.     They  cile  the  act  ol 
^<  1810,  in  support  of  this  position. 

BARRBTT  RX  AL.  '  i  •  ■ 

Such  is  undoubtedly  the  general  law  which  regulates  the 
sale  of  the  public  lands.  But  the  statute  in  question  creates 
clearly  an  exception  to  that  rule,  by  authorizing  the  sale  of 
the  back  lands  in  tracts  of  different  quantities,  and  irregular 
shapes,  and  which  require  to  be  surveyed  and  laid  off  after 
the  sale.  The  act  declares  that  the  date  of  the  purchase 
shall  be  the  date  of  the  notice,  thereby  clearly  indicating 
that  the  title  of  the  purchaser  shall  vest  independently  of  any 
survey  ;  and  at  the  time  of  filing  the  notice,  subject  as  we 
have  already  observed,  to  a  reduction  in  quantity,  in  cases  of 
other  claimants,  and  an  insufficiency  of  land  for  all. 

It  is  again  urged,  that  Bringier's  application  contained  no 
legal  statement  or  description  of  the  situation  and  extent  of 
land  which  he  wished  to  purchase ;  that  there  was  no  plat 
of  survey  of  the  tracts  which  the  front  proprietors  were  en- 
titled to  purchase.  In  support  of  this  position,  we  are  refer- 
red to  a  decision  of  the  Supreme  Court  of  the  United  States, 
relative  to  the  location  or  laying  of  land  warrants  in  Ken- 
tucky, in  which  it  was  held  that  the  calls  must  be  so  specific 
and  precise,  as  to  enable  others  to  locate  the  adjacent  vacant 
lands.  In  deciding  in  the  case  now  before  us,  upon  the  suf- 
ficiency of  Bringier's  notice  or  application,  we  cannot  look 
beyond  the  statute  under  which  it  was  made,  and  by  which 
it  must  be  governed.  No  particular  form  is  prescribed,  much 
less  does  it  require  the  exhibition  of  a  survey.  Any  descrip- 
tion which  would  show  that  the  applicant  or  claimant  is  a 
front  proprietor,  and  entitled  to  the  benefit  of  the  act,  would 
in  our  opinion  suffice. 

It  is  lastly  contended,  that  the  decision  of  the  surveyor 
general,  whose  duty  it  is  to  apportion  the  public  lands  among 
the  difierent  claimants  under  the  pre-emption  laws,  approved 
by  the  pubhc  functionaries  to  whom  he  is  responsible,  cannot 
be  inquired  into  in  courts  of  justice,  and  is  final  between  the 
parties ;  and  it  is  shown  that  the  operations  of  the  surveyor 
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genera],  by  which  ihe  purchase  of  Bringier  has  been  restrict-  Casteuit  Diht. 
ed  and  curtailed,  in  order  to  give  a  portion  of  the  land  to  the  Jamuiry,  i839. 
plaintiffs,  has  been  approved  by  the  secretary  of  the  treasury,  jocmaw  rr  al. 
and  the  previous  survey  and  location  of  his  purchase  by  ^• 

_  .        .        1     1  1  ,  \.  if     BARRETT  ETAL. 

Righter,  a  pnncipal  deputy  surveyor,  has  been  disregarded.  . 

Such  pretensions  do  not  appear  to  have  been  entertained  by  of  the  secretaiy 
the  treasury  department ;  for  in  the  report  of  the  commis-  appUving*"ihe 
sionerof  the  general  land  office,  which  is  approved  by  the  operations  of  ihe 

°  ^  rr  J  surveyor    gene* 

secretary,  it  is  expressly  conceded,  that  a  decision  of  the  trea-  ml  in  making 
sury  department,  adverse  to  Bringier,  would  not  preclude  him  l^^nt  amonyd'if- 
from  seeking  a  remedy  in  the  courts.  Indeed  it  appears  to  us  ^'^'^^/eonciusWe 
manifest,  that  the  authority  of  the  surveyor  general  to  appor-  upon  the  legal 
tion  the  lands  under  the  statute,  is  confined  to  the  cases  of  a  ti'^'in  acour^of 
conflict  between  different  claimants  under  the  same  law,  and  J^*^j^^\y  ^^X 
that  he,  as  well  as  the  treasury  department  itself,  is  incompe-  surveyor  gene- 
tent  to  decide  upon  the  validity  of  a  title  acquired  by  pur-  apporiionment 
chase,  or  upon  the  only  question  which  this  case  presents,  to  c|^,e8*of 'confliS 
wit :  whether  the  plaintiffs,  by  neglecting  to  avail  themselves  heiween  differ- 

-    ,  ...  rr.        1  1         1  i.  •••  1  r     r  '     ent  cUimantsun- 

of  the  privilege  offered  by  the  act  of  congress,  did  not  forfeit  der  the  same  act. 
all  pretensions  to  the  land,  lying  back  of,  and  adjacent  to  the 
plantation  of  Bringier,  to  an  extent  not  exceeding  that  of 
his  front  tract,  and  extending  back  forty  arpents  from  his  back 
line.  Congress  itself  is  incompetent,  under  the  constitution, 
to  destroy  the  vested  right  and  tide  of  a  purchaser  of  the 
public  land ;  and  how  can  the  surveyor  general,  under  an 
authority  to  apportion  the  land  applicable  to  that  object, 
among  several  claimants  under  the  same  law,  while  the 
extent  of  their  purchase  is  yet  doubtful  and  contingent, 
assume  to  take  any  part  of  the  land,  purchased  by  Bringier, 
under  the  act  of  1820,  and  give  it  to  the  plaintiffs,  who  pur- 
chased under  the  acts  of  1832  and  1835?  In  the  case  of 
Boatner  vs.  Yentris,  upon  which  the  appellants  rely,  it  is  true, 
this  court  held,  that  the  decision  of  the  register  and  receiver 
relative  to  the  conflictions  of  certain  donation  claims  in  Flo- 
rida was  conclusive,  because  the  act  of  congress  constituted 
tbem  a  tribunal  for  such  purposes,  with  the  power  to  decide 
between  the  parties  according  to  the  circumstances  of  the 
case,  and  the  principles  of  justice.     But  in  relation  to  that 
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E48Tiiur  Dm.  class  of  claims,  the  title  did  not  vest  until  the  patent  issued, 
January,  1839.   and  the  donees  under  the  government,  were  bound  to  take 
QATurpp^^  w'^h  all  the  conditions  and  limitations,  which  the  donor 
V**  thought  proper  to  impose.     But  in  cases  of  sale,  it  is  totally 

different.  If  Bringier  was  a  fair  purchaser,  under  the  act  of 
congress,  his  right  does  not  depend  upon  the  operations  of  a 
surveyor,  or  the  opinion  of  the  treasury  department,  and  can- 
not be  modified  or  affected  by  any  act  of  the  vendor,  although 
that  vendor  may  be  the  sovereign. 

These  views  of  the  rights  of  the  parties  render  it  unneces- 
sary to  consider  the  question,  whether  Righter's  survey  was 
properly  sanctioned  by  the  surveyor  of  the  public  lands  south 
of  Tennessee,  and  whether  the  plea  of  prescription  ought  to 
prevail. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


,^       '\  CATLETT   M.    MCDONALD. 
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108    2171  APPEAL    FROM    THE    COURT    OP    THE   THIRD    JUDICIAL    DISTRICT,   FOR   THE 

PARISH  OF  EABT   FELICIANA,  THE   JUDGE    OF  THE   EIGHTH   PREBIDIMG. 

An  affidavit  in  which  the  affiant  says,  *'  that  all  the  material  allegations  in 
the  petition,  are  true  to  the  best  of  his  knowledge  and  belief,"  is  insuffi- 
cient to  support  an  injunction. 

To  sustain  an  injunction,  the  affidavit  must  be  such  as  to  submit  the  party 
to  the  penalties  of  perjury,  if  the  facts  sworn  to  appear  to  be  untrue. 

When  the  affidavit  is  insufficient,  the  injunction  must  be  dissolved,  even  if 
it  appears  from  the  evidence  that  the  party  would  be  instantly  entitled  to 
a  new  one.  , 

This  suit  commenced  by  injunction,  to  stop  an  order  of 
seizure  and  sale. 


OF  THE  STATE  OP  LOUISIANA.  45 

The  plaintiff  alleges,  he  purchased  from  the  defendant  a  eastkrx  Divt. 
lot  of  ground  in  the  town  of  Jackson,  (East  Feliciana)  for  January,  }B39. 
about  twelve  hundred  dollars ;  that  he  paid  one  thousand  cATLvnT^ 
dollars  in  cash,  and  gave  his  three  promissory  notes,  payable  ^* 

m  three  equal  annual  instalments,  from  the  17th  May,  1834, 
for  the  balance  of  the  price,  secured  by  the  vendor's  mort- 
gage ;  and  that  two  of  said  notes  have  become  due,  upon 
which  the  defendant  has  taken  out  order  an  of  seizure  and 
6aie  against  the  property. 

He  further  shows,  that  he  is  the  owner  and  holder  of  five 
notes  of  the  defendant  for  one  hundred  dollars  each,  which 
the  latter  refuses  to  admit  in  payment  of  those  sued  on, 
although  they  are  greater  in  amount.  The  notes  are  annexed 
to  the  petition,  and  the  plaintiff  prays  for  an  injunction  to 
restrain  the  order  of  seizure  and  sale ;  that  the  defendant 
be  required  to  take  his  own  notes  in  payment. 

The  plaintiff  swears,  ^*  that  all  the  material  allegations  in 
the  foregoing  petition,  are  true  to  the  best  of  his  knowledge 
and  belief ;  and  that  an  injunction  ought  to  be  granted.'' 

The  defendant  excepted  to  the  petition,  and  prayed  that  it 
be  dismissed,  because  it  does  not  set  out  a  liquidated  debt  in 
compensation  of  the  debt  embraced  in  the  order  of  seizure 
and  sale. 

The  petition  and  affidavit  are  insufficient  in  law  to  sus* 
tain  the  injunction. 

Upon  these  pleadings  and  issues  the  district  judge  dissolved 
the  injunction,  on  the  ground  that  the  affidavit  was  insuffi- 
cient, with  twenty  per  cent,  damages,  and  ten  per  cent, 
interest  and  costs. 

The  plaintiff,  appealed. 

Lawsofij  for  the  plaintiff  and  appellant,  insisted  that  the 
injunction  was  improperly  dissolved,  because  the  matters  set 
out  in  the  petition  showed  that  the  plaintiff  is  entitled  to  it. 
Thejadgment  below  should  be  reversed,  and  the  injunction 
reinstated. 

2.  And  where  it  appears,  that  an  injunction  was  improvi- 
dently  or  irregularly  obtained,  yet  it  will  not  be  dissolved,  if 
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BAVTKRir  DiiT.  from  the  evidence  it  is  clear,  the  party  would  be  instantly 
Januan,,  U39.  entitled  to  a  new  one.  3  MarOa,  JV.  S.,  480,  4  iWd.,  499,  7 
ibid.,  276,  8  ibid.,  683. 


CATLITT 

Vff. 

X'DOHALD. 


T.  L.  Andrewsj  contra^  contended,  that  the  affidavit  was 
wholly  insufficient  to  sustain  the  injunction,  and  that  it  must 
be  dissolved.     He  cited  5  Lowiana  ReporUf  60,  79  and  444. 

Carkton,  /.,  delivered  the  opinion  of  the  court. 

A  rehearing  has  been  granted  in  this  cause,  and  the  only 
question  now  raised  by  the  parties,  turns  entirely  upon  the 
sufficiency  of  the  affidavit  upon  which  (he  injunction  was 
granted  at  the  suit  of  the  plaintiff.     It  is  as  follows,  viz.  : 

*^  Greorge  Catlett,  being  duly  sworn  according  to  law,  says, 
that  all  the  material  allegations  in  the  foregoing  petition 
are  true  to  the  best  of  his  knowledge  and  belief,  and  that 
an  injunction  ought  to  be  granted.'' 

The  court  below  being  of  opinion,  that  the  affidavit  was 

insufficient,  dissolved  the  injunction,  dismissed  the  petition, 

and  adjudged  the  plaintiff  to  pay  twenty  per  cent,  damages, 

and  ten  per  cent,  interest  on  the    amount  of  the  judgment 

enjoined  with  costs  of  suit.     The  plaintiff  appealed. 

An  affidavit  in      This  case  does  not  materially  differ  from  that  of  "  RebouTs 

says,  that  all  the  Heirs  VS.  BtkrcM  €t  ol.,^^  5  Louisiana  Reports^  79.    There  the 

roateriai  «|iega-  affiant  swore,  that  "  the  material  facts  and  allefi:ations  in 

tions  m  liie  pe-  '  o 

tition  are  irae  to  the  sai J  petition,  are  true  and  correct  to  the  best  of  his 

•Mhebest  of  his  -  i    j       »» 

koowledpe   ^nd  knowledge.'' 

fiS^to'T^  The  court  thought  the  affidavit  insufficient  to  sustain  the 
port  an  injunc-  injunction,  and  held,  that  it  ought  to  be  "  such  as  to  submit 
To  sustain  an  the  party  to  the  penalties  of  perjury,  if  the  facts  sworn  to, 
nSdavit°rou8t*be  app^ar  to  be  Otherwise.  He  should  swear  to  avoid  these 
such  as  to  sub-  penalties,  that  the  facts  stated,  as  within  his  knowledi^e,  are 

mit  the  party  to  *^  '  .  ,  .     i  .    ,  i     .         ,      .    ». 

the  penalties  of  true,  and  ihosc  uot  Stated  as  withm  his  knowledge,  he  believes 

nerjuiy    if    the  .     i  „ 

facts    sworn    to  ^"  "®  \.TUe. 

appear  to  be  un-      The  affidavit  in  the  case  before  us,  is  equally  vague  and 

uncertain,  and  liable  to  the  same  objections.  It  appears  to 
us  insufficient,  and  that  the  court  did  not  err  in  dissolving  the 
injunction. 


s. 
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But  the  plaintiff's  counsel  insists  that  though  the  injunction  EAmiur  Dist. 
be  improvidently  or  irregularly  taken,  it  will  not  be  dissolved  Jomtai-y,  i839. 
if  it  appear  from  the  evidence  that  the  party  will  be  instantly      matbbws 
entitled  to  a  new  one,  and  cites  7  Mwrim^  JV.  S.,  276,  S  ifrid.,       ^  ??'    ». 

PASCAL  8  KX^la 

4dO,  4  Snd.^  499,  8  ibid,,,  684.  When  theaffi- 

But  as  the  court  held  in  the  case  above  cited,  we  are  gcJ'eJ.t  *'tije°*"nl 

unable  to  say  how  another  injunction  could  have  issued  regu-  junction  must  be 

,,-,,.,.'_,-  -,       diuolved,    even 

larly,  after  the  dissolution  of  the  first,  on  account  of  the  if  it  appears 
insufficiency  of  the  affidavit,  until  a  new  and  sufficient  one  ^^  '{{f^^  ^^^^ 
was  made,  which  does  not  appear  to  have  been  the  case.        pw'»y  7^°"^  i>c 

'  ^^  instantly      enti- 

tled  to    a  new 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  *^** 
judgment  of  the  District  Court  be  affirmed  with  costs. 


'  MATHEWS  vs.  pascal's  EXECUTOR. 

ArrSlL   FROM    THK    COURT    OF    PR0BATK8    FOR   TUK   PARISH    AND    CITT    OF 

NCW-ORLKAN8. 

The  plaintiff  is  bound  to  set  out  e^wj  fact  material  to  his  case,  whether  it 
Involves  a  positive  or  negative ;  but  he  is  not  required  to  allege  the 
absence  or  non-existence  of  facta  which  might  defeat  his  action. 

In  a  redhibitory  action,  under  the  statute  of  1834,  which  presumes  a  certain 
class  of  slaves  runawcoft  at  the  time  ofsale^  if  thej  elope  within  sixty  days 
afterwards,  it  is  sufficient  to  allege  that  the  slave  in  question  ran  away 
within  a  few  da^e  after  the  sale,  when  the  evidence  shows  it  was  lett  than 
aixty. 

So,  if  the  infliction  of  unusual  punishment  is  proved,  or  it  is  shown  the 
slave  has  been  in  the  state  more  than  eight  months,  it  destroys  the  pre- 
sumption of  law,  that  a  redhibitory  vice  existed  at  the  time  of  sale;  but 
the  plaintiff  is  not  required  to  allege  that  neither  of  these  facts  existed. 

Exceptions  which  come  in  by  way  ofprovito^  or  in  a  subsequent  statute,  are 
properly  matters  of  defence.    [^*  So,  the  proviso  in  the  registry  act,  being 
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Eastesjt  Dirt.      ^y  ^'^f  ^^  exception  from  the  enacting  clause,  need  not  be  taken  notice 
January,  1839.        of  in  a  libel  to  enforce  the  forfeiture.    It  is  matter  of  defence  to  be  set 

up  by  the  party  in  his  claim."    9  Wheaion^  421.] 

Pascal's  sx'a.    ^^^  ^^  ^^^  been  held  that  a  plaintiiF  who  claimed  the  forfeiture  of  a  slave, 

on  its  removal  from  Virginia  by  a  tenant  in  dower,  without  the  consent  of 
the  reversioner,  or  heir,  was  bound  to  allege  and  prove  the  absence  of  that 
consent. 

It  is  a  general  rule  that  the  negative  is  not  (o  be  proved,  but  this  docs  not 
apply  to  a  case  in  which  a  party  charges  the  other  with  a  culpable  omis- 
sion, or  breach  of  duty ;  for  it  is  one  of  the  first  principles  of  justice  not 
to  presume  that  a  person  acted  illegally. 

Where  the  plaintiff  sues  under  the  act  of  1834,  which  creates  the  presump- 
.  tion  that  the  slave  who  runs  away  within  two  months  after  sale,  was  a 
runaway  before  the  sale,  and  gives  rise  to  the  redhibitory  action  against 
the  seller,  provided  said  slave  has  not  been  in  the  state  more  than  ei^^ht 
months;  Held,  that  the  plaintiff  need  not  allege  and  prove  this  fact.  It 
is  for  the  defendant  to  show  that  he  comes  within  the  proviso,  as  a  mat- 
ter of  defence. 

This  is  a  redhibitory  action,  under  the  act  of  1834,  which 
creates  the  presumption  of  the  redhibitory  vice  of  a  runaway 
existing,  in  relation  to  slaves,  at  the  time  of  sale,  when  they 
abscond  within  two  months. 

The  plaintiff  alleges,  he  bought  several  slaves  from  the 
testator  of  the  defendant,  (Paul  Pascal,)  who  were  fully 
guaranteed  against  all  the  vices  and  defects  prescribed  by 
law,  for  eight  hundred  dollars  each.  That  one  of  these 
slaves,  (Dempsey,)  was  in  the  habit  of  running  away  at  the 
time  of  sale,  and  was  afBicted  with  redhibitory  diseases  of 
body,  from  certain  injuries  received,  which  rendered  him 
entirely  useless,  and  of  no  value ;  and  thatm  a  few  days  after 
said  sale,  the  slave  ran  away,  and  has  not  since  been  beard 
of,  although  every  diligence  was  used  to  jQnd  him  ;  and, 
finally,  that  all  these  facts  were  immediately  communicated 
to  the  said  Pascal,  who  was  notified  that  a  rescission  of  the 
sale,  and  return  of  the  price  would  be  claimed  from  him ;  but 
that  he  has  refused  to  comply  therewith. 

Pascal  having  died  in  the  mean  time,  judgment  is  demanded 
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against  his  executor,  rescinding  the  sale  and  restoring  the  Easteut  Dist. 
price  of  said  slave  to  the  petitioner,  with  damages  and  costs.    «fawMary»i>s9» 

The  defendant  pleaded  a  general  denial ;  and  upon  these      mathews 
pleadings,  and  the  issue  arising  thereon,  the  cause  was  tri6d.    ^j^j^  ^^, 

The  plaintiff  relied  on  the  Sd  section  of  the  statute  passed 
the  2nd  January,  1834,  relative  to  the  introduction  of  slaves 
inlo  this  state,  which  says :  **  That  the  buyer  of  a  slave 
who  institutes  a  redhibitory  action,  on  the  ground  that  such 
slave  is  a  runaway  or  thief^  shall  not  be  bound  to  prove  that 
such  vice  exists  before  the  date  of  the  sale,  whenever  said 
vice  shall  have  been  discovered  within  two  months  after  the 
sale ;  and  no  renunciation  of  this  provision  shall  be  valid  : 
Provided^  however,  that  where  unusual  punishments  have 
been  inflicted,  the  legal  presumption  in  favor  of  the  buyer 
shall  cease :  .Snd provided^  aUo^  that  if  any  redhibitory,  bodily 
or  mental  maladies  discover  themselves  within  fifteen  days 
after  the  sale,  it  shall  be  presumed  to  have  existed  on  the  day 
thereof,  any  law  to  the  contrary  notwithstanding :  Jlnd  pro- 
tided,  aUoy  that  the  provisions  of  this  section  shall  not  apply 
to  slaves  who  have  been  more  than  eight  months  in  this  state.^ 

The  testimony  adduced  by  the  plaintiff  showed  that  the 
slave  in  question  remained  a  few  days  after  the  sale,  on  his 
plantation,  in  bad  health,  occasioned  by  injuries  he  had 
received,  and  ran  away  and  has  not  been  since  found.  The 
evidence  showed  that  the  slave  ran  away  in  about  twelve  or 
fifteen  days  after  the  sale,  and  that  this  fact,  and  the  circum- 
stances attending  it,  with  the  fruitless  efforts  used  to  recover 
him,  were  immediately  communicated  to  the  defendant. 

The  judge  of  probates,  however,  after  reviewing  the 
testimony,  and  the  circumstances  attending  the  case,  came 
to  the  conclusion,  ^^  that  the  running  away  since  the  sale 
was  unaccompanied  by  any  circumstances  to  induce  the 
belief  that  the  slave  was  in  this  habit,  when  owned  by  the 
seller.  Louiriana  Code,  2505.  Judgment  of  non-suit  was 
rendered,  and  the  plaintiff  appealed. 

Jtfbyfrm,  for  the  plaintiff  and  appellee,  contended,  that  as 
to  the  redhibitory  vice  of  running  away,  the  act  of  the  legis- 
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EAsnwr  Dm.  lature,  in  relation  to  the  introduction  of  slaves  into  this  state 
January,  1839.  passed  the  2nd  January,  1834,  raised  the  presumption  that 

the  slave  was  a  runaway  before  the  sale,  if  he  eloped  within 
two  months  afterwards.  This  is  fully  shown  to  be  the  case 
here. 

2.  It  is  true  this  presumption  ceases,  if  the  slave  has  been 
more  than  eight  months  in  the  state,  but  this  is  a  matter  to 
be  shown  by  the  defendant.  It  is  a  well  settled  rule  that  a 
party  who  is  to  be  benefited  by,  or  to  avail  himself  of  an 
exception  or  promo,  must  show  it  as  a  matter  of  defence. 
Bee  the  case  of  (he  Uniled  States  vs.  Haywood^  2  OaUittm, 
497 ;  also,  9  Martin^  47,  and  the  princi[de  settled  in  the  case 
of  the  Syndka  of  Morgan  vs.  Fioeashj  8  Martin^  JV.  jS.,  590. 


Strawbridgdy  for  the  defendant.  The  rescission  of  the  sale 
of  this  slave  is  claimed  under  the  provisions  of  the  statute  of 
1834,  on  the  ground  that  he  was  in  the  habit  of  running 
away.  Proof  was  made  that  he  ran  away  within  two  months 
after  the  sale,  but  it  is  not  alleged  and  proved  that  he  had 
been  brought  into  the  state  mthm  eight  months.  This  must 
be  shown,  for  the  statute  only  creates  the  presumption  that 
such  a  slave  is  a  runaway,  when  he  has  not  beeu  in  the  state 
more  than  eight  months. 

2.  It  would  seem  that  it  is  solely  a  question  of  evidence 
when  this  slave  was  brought  into  the  state ;  but  it  is  urged 
that  it  is  matter  of  pleading,  and  in  that  light  it  will  be  con* 
sidered.  The  plaintiff  is  bound  to  set  out  every  fact  material 
to  his  case,  whether  it  involves  a  positive  or  negative ;  he 
should,  therefore,  have  set  forth  that  the  slave  had  ran  away 
within  two  months  after  sale,  and  had  not  been  in  the  state 
more  than  eight  months  previously. 

3.  The  plaintiff  has  not  even  set  out  the  rule  or  provision 
of  law  on  which  he  relies;  but  only  alleges  the  redhibitory 
vice  of  running  away,  and  states  that  the  slave  ran  away  "  a 
few  days  after  the  sale,  etc.^'  If  he  does  not  state  the  rule, 
the  defendant  is  not  bound  to  plead  the  exception  ;  or  if  he 
does  not  set  out  the  statute,  and  rely  on  its  provisions 
specially,  how  can  the  defendant  plead  the  exception  which 
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it  contains  1    The  rule  of  the  oommon  law  is,  if  there  be  in  ^^a  Eastehk  Dist. 
clause  (in  a  statute)  which  is  pleaded,  a  provisOf  or  exception,  Jonuary^^so^ 
this  must  be  cited,  although  it  make  against  the  party      matbbws 
reciting  iL^    7  BacanU  Jibridgmmty  title  SiattUe^  letter  L,   pj^caSei'iu 
page  395.     1   ChUty's  Pleading,  229.    Hkka  vs.  Calmly  5 
Jlfartm,  691.    9  ibid.,  47. 

4.  But  this  is  not  a  matter  of  pleading;  it  is  a  question  of 
proof.  The  plaintiff  is  bound  to  allege  the  facts  on  which  he 
relies,  but  he  is  not  required  to  set  forth  the  evidence  by 
which  he  means  to  prove  those  facts.  He  has  not  shown 
that  the  slave  in  question  has  been  in  the  state  less  than 
eight  months,  which  is  necessary  to  establish  the  redhibitory 
vice  of  a  runaway ;  and  are  we  to  presume  that  a  slave,  of 
which  we  know  nothing,  has  been  in  the  state  less  than 
eight  months,  or  that  he  is  a  stranger,  and  but  recently 
brought  here  7  In  the  absence  of  all  proof,  any  man,  black 
or  white,  must  be  presumed  a  resident  of  the  place  where  he 
is  found. 

5.  The  plaintiff  in  order  to  rebut  this  presumption,  was 
bound  to  show, that  the  slave  had  been  brought  into  the 
state  mikin  eight  months.  He  has  neglected  this,  and  must 
take  the  consequences.  The  redhibitory  vice  of  a  runaway 
is  not  established  without  this  being  shown,  and  the  plaintiff 
fails  in  his  action. 

Martm,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  set  aside  a  jud,gment  of  non-suit,  and 
to  obtain  tbe  rescission  of  a  sale  of  a  slave  sold  him  by  the 
defendant's  testator.     The  general  issue  was  pleaded. 

The  slave  was  sold  on  the  12th  of  May,  1835 ;  was  sent 
to  the  plaintiff's  plantation  two  or  three  days  afterwards,  and 
on  the  twenty-seventh  of  the  same  month  ran  away,  and  has 
never  since  been  heard  of.  The  testimony  shows  that  the 
defendant  admitted  his  liability,  but  urged  that  it  ought  to  be 
restricted  toone>half,  as 'he  had  no  greater  interest  in  the 
slave  sold. 

By  the  act  of  assembly  of  1834,  section  3,  and  page  7,  it 
is  provided,  that  in  redhibitory  actions,  on  the  score  of  the 
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EABTXKsr  OisT.  slave  being  a  runaway,  the  plaintiff  shall  not  be  bound  to 
January,  1889.  prove,  that  the  habit  of  running  away  existed  before  the  sale, 

MATHEWS      when  the  vice  is  discovered  witliin  two  months  after  it. 
FA8CA?sxx'R.       ^"^  ^'^®  defendant  contends,  that  the  plaintiff  was  properly 
The  pUtDtiif  non-suited,  because  tlie  petition  does  not  state  that  the  slave 
out  every  fa.t  had  not  been  eight  months  in  the  state ;  neither  was  this 

material  to    his  nmvt^A 
case,  whether  it  P'^^V^a- 

involves  a  posi-  He  further  urges,  that  the  plaintiff  is  bound  to  set  out 
but  he  is  not  re^  every  fact  material  to  his  case,  and  this  is  required,  whether 

tii"^ab8enM^or  ^"^^  ^^^^  involves  a  positive  or  negative, 
non-existence  of  This  we  admit.  It  is  true,  the  petition  alleges  that  the 
mi^ht  defeat  his  slave  ran  away  a  few  days  after  the  sale  ;  while  it  is  con- 
**^in°a'redhibito-  tended,  that  it  ought  to  have  been  alleged,  that  the  running 
Y  action,  under  away  was  withiu  sixty.  The  expression,  a  few  days,  per- 
1854,  which  pre- haps  excludes  a  greater  number  of  days,  than  that  which 
chuM^of  sUrl^s!  constitutes  the  next  division  of  time,  a  week  or  a  month. 
HmT^t^  'tf  ^"  ^'"®'  ^®  express  no  opinion,  as  the  number  of  days  has, 
thejrelopewiih- by  evidence,  introduced  without  any  objection,  been  shown 
terwanis  T^ft^is  ^0  be  less  than  sixty,  to  wU :  fifteen. 

S^^'^'ThV*'  iht  Although  the  plaintiff  be  bound  to  state  every  fact  which 
slave  in  question,  is  necessary  to  maintain  his  action,  he  is  under  no  obligation 

ranmoay  within  ^  .i  •  ^  *     .         i  •   i 

a^dhytafter  ^o  aver  the  absence  or  non-existence  of  facts  which  may 
the  ""^eVifienM  ^®^®^^  *^'  The  infliction  of  unusual  chastisement  is  a  fact, 
shows  it  was /^M  which,  if  proved/  would  have  defeated  his  right  to  the 
So,  if  the  in-  presumption  created  by  the  act  of  1834,  as  well  as  proof  of 
ai  punUhme^^^^  ^^^  ^^^v®  having  resided  more  than  eight  months  in  the  state 
proved,  or  it  is  before  the  sale  ;  yet  even  the  counsel  of  the  defendant  has 

shown  the  slave 

has  been  in  the  uot  Contended,  that  the  plaintiff  ought  to  have  averred  that 

ei^ht  moiuhs^^^^  "°  unusual  chastisement  had  been  inflicted. 

destroys  the  pre-      jje  urffcs,  that  the  rule  of  the  common  law  is,  that  if  there 

sumption  of  law  .  *^  .  .    •    .       i       ,    , 

that  aredhibitH-  be,  in  the  clause  of  a  statute  which  is  pleaded,  any  proviso  or 
7t  t^iirtime'*  of  exception,  this  must  be  cited,  though  it  make  against  the 
Tilh!tiir*''i8  Mi  P'^^'^y  reciting  it.     7  Bacon's  Mr.  tit.  Statute,  letter  L.,  page 

required   to    a/-  S95. 

ofihese  fact's  ex-  Bacou,  in  the  article  from  which  this  quotation  is  taken^ 
****^*^Exce  lions  ^^^^^^  ^^  ihe  pleadings  of  statutes.  The  statutes,  therefore, 
\%hich  come  in  he  speaks  of,  must  be  private  ones,  which  alone  are  to  be 
so,  or '^iu'  B  sub-  pleaded  ;  public  ones  need  not  be.     In  this  article,  however. 
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and  within  a  very  few  paragraphs,  he  says,  "  That  no  person  EiBniiir  Dmt. 
is  obliged  to  recite  in  pleading,  any  more  of  a  statute,  than  «fa««iry,  i859. 
the  clause  which  makes  for  himself.'*    Idem.  xathkws 

The  plaintiff's  counsel  has  replied,  that  it  is  a  **  well  set-  pascal's xx'b. 
tied  rule,  that  a  party  who  is  to  be  benefited  by,  or  to  avail  •cq^ent  statute 
himself  of,  an  exception  or  proviso,  must  show  it.  Judge  matters  or  cw- 
Story,  in  the  case  of  the  United  States  vs.  Haywood,  2  GoZfi-  proviso  iii^'the 
<Ofi,  497,  says,  "  exceptions  which  come  in  by  way  of  proviso,  [J;*^**[J^  ^  ^ 
or  io  subsequent  statutes,  are  properly  matter  of  defence  for  exception  from 
the  defendant."     See   The   Margaret;  Hcdey,  clamaaUf  9  eUuse,  need ^m 

^  of  in  a  libel  to 

In  the  case  of  Hkks  and  Wtfe  vs.  Jlforfifi,  9  Martin^  47,  it  enforce  the  for- 
was  heU,  that  the  plaintiff  who  claimed  the  forfeiture  of  the  matter'  of  de- 
right  to  a  slave,  on  its  removal  from  Virginia,  by  a  tenant  in  up**by  Uie*laiihr 
dower,  without  the  consent  of  the  heir,  was  bound  to  allege  in  his  eiaim.  9 
and  prove  I  he  absence  of  that  consent.  The  court  say,  that  But  lUas  been 
although  it  be  a  general  rule,  that  the  negative  is  not  to  be  pfji|,\iff'*^^lij 
proved,  it  does  not  apply  to  a  case,  in  which  a  party  charges  «i«inied  the  foi^ 
the  other  with  a  culpable  omission  or  breach  of  duty;  for  it  on  iu  remofal 
13  one  of  the  first  principles  of  justice,  not  to  presume  that  a  ^^  teDiuS*'^n 
person  has  acted  illegally.    This  case  cited  by  defendant's  dower,   vHAm 

,-  i.ii  t  lAtfconscfilof  the 

counsel,  does  not  appear  applicable  to  the  present.  reversioner,  or 

He  further  contends,  that  the  presumption  must  be,  that  to^'^aiTere^^and 

the  slave  had  been  more  than  eight  months  in  the  state  P"*'*  *V   «*- 
1^.11  1  ..11  t«ic«  of  that  con- 

before  the  sale  ;  because  the  very  greatest  part  of  the  slaves  lent. 

in  the  state  have  been  so.  niie,*that^e*22 

If  this  be  a  violent  presumption,  which  is  equivalent  to  a  K^'prol*ed''°'bS 
proof,  the  defendant  must  have  entitled  himself  to  the  use  of  this  does  not  ap- 
it  by  averring  the  fact.  It  appears  to  us,  indeed,  the  weak  whieh  \ "party 
presumption  which  moves  not  at  all.  The  very  greatest  part  oihcfwith  a  c^i- 
of  the  inhabitants  of  New-Orleans,  are  citizens  of  the  United  l»w«  omission 
States;  yet  thelnhabitant  who  claims  the  rights  of  a  citizen,  tr;  for  it  is  one 
will  not  successfully  claim  it,  on  the  presumption  arising  from  °fp,^®  Sja«ice 
this  circumstance.     The  very  greatest  part  of  those  inhabi-  ^^^  ^  presume 

,  ,  ,,    .  1     .>  ">*^    »    person 

tants  pay  some  tax ;  yet,  the  voter  at  the  poll,  is  rejected,  if  acted  iiiegaiij. 
he  does  not  show  that  he  himself  has  paid  a  tax.  plaintiff m^s un- 

it very  seldom  happens,  that  the  purchaser  of  a  slave,  from  JJJ^  ^Jjl-^*  "^ 
a  negro  trader,  or  stranger,  can  show,  whether  or  not  the  ates '  the    pre- 
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EAtTEiH  Dx8T.  slave  has  been  eight  months  in  the  state.    It  very  seldom 
Jiigttflry,i839.  happens,  however,  that  the  vendor  cannot,  or  is  unable  to 

HSBBttT       make  this  proof. 
hudsoiTbt  Ai.       '^  '^®  *  S^^  f  "l®i  ^^  require  the  production  of  evidence  from 
sumption     that  him,  who  is  presumed  to  have  it  in  his  power ;  and  there  is  a 
ranawny  'within  peculiar  reasou  to  enforce  this  rule  in  a  case  like  (he  present. 

two  months  after 
sale,  was  a  nm- 

awcij^  before  the  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
rise'to  the  i-ed-  judgment  of  the  Court  of  Probates  be. annulled,  avoided  and 
MalM7ihe*Mn-  reversed  ;  that  the  sale  of  the  slave  Dempsey  be  rescinded, 
er ;    fimided,  and  that  the  plaintiff  recover  from  the  defendant  the  sum  of 

such  a  slave  bad  *■ 

not  been  in  the  eight  hundred  dollars,  to  be  paid  by  the  latter  in  the  due 
^ht  ^mmuha:  course  of  the  administration  of  his  testator's  estate,  with 
^f^\.i^^A  ^**!  <50sts  of  suit  in  both  courts. 

plaintiff  need  not 
allege  and  prove 
the  fact  It  is 
for  the  defend- 
ant to  show  that 
he  comes  with- 
in the  pravUOy  as  g-__^«_>__«_____ 
a  matter  of  de-  ' 
fence. 


HEBERT  V$.   HUDSON  AND  LAMBETH. 

APPEAL  PROM  THK   COtJRT  OP  THE   POURTH  JUDICIAL  DISTRICT,   POR  THE 
PARISH  OP  IBSRTILLB,  THE   JUDGE   OP  THE   SECOND   FRBSIDING. 

Where  two  estates  are  adjacent  to  each  other,  the  one  below  owes  to  the 
Other,  a  natural  servitade,  to  receipe  the  waters  which  run  naturally  from 
it.     See  Martin  vs.  Jie//,  12  Louisiana  Reports^  501. 

If  the  owner  of  the  lower  estate,  owing  the  servitude,  makes  a  levee,  or 
other  obstruction  to  the  natural  flow  of  the  water  over  his  land  from  the 
upper  one,  the  owner  of  the  latter  has  his  action  to  cause  the  obstructions 
to  be  removed. 

This  is  an  action  in  which  the  plaintiff  seeks  to  have  a 
certain  levee  or  embankment,  constructed  by  the  defendants 
below  him,  removed,  as  obstructing  the  natural  flow  of  the 
waters  from  his  plantation  situated  above.  He  alleges  that 
the  defendants,  whose  plantations  front  on  a  coul6e  or  bayou 
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Goula  below  him,  in  the  parish  of  Iberville,  have  built  a  levee  Eisteut  Dist. 
or  embankment,  and  cut  ditches,  so  as  to  obstruct  the  natural  January,  i8S9. 
flow  of  the  water  from  his  plantation  above,  which  has  caused       uz^^m 
him  great  injury,  by  daming  up  the  waters,  and  causing  them  '^' 

to  overflow  his  lands.  He  contends,  that  the  lower  planta- 
tions owe  a  servitude  for  the  natural  flow  of  the  waters  from 
his  over  their  lands,  and  prays  that  the  levee  or  embankment 
be  removed,  and  the  obstruction  abated,  with  damages,  etc. 

The  defendants  pleaded  a  general  denial,  and  set  up  various 
matters  in  defence.  The  cause  Was  submitted  to  a  jury, 
who  ordered  the  embankment  to  be  taken  away ;  and  from 
judgment  confirming  the  verdict  of  the  jury,  the  defendants 
appealed. 

The  case  has  been  considered  and  decided  as  to  the  law 
applicable  to  it,  on  the  principles  settled  in  the  case  of 
Jlfamrtvs.  Jetty  12  Louisiana.  Reports^  601. 

Edwardsy  for  the  plaintiff. 

LabauoBy  for  the  appellants. 

Bvttardj  /.,  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment  which 
condemns  them  to  remove  a  dam  or  levee,  raised  by  them 
across  a  drain  or  cotii^,  by  which  the  servitude  due  by  their 
estate  to  that  of  the  plaintiff,  to  receive  the  water  which 
naturally  flows  from  above,  was  obstructed ;  and  the  land  of 
the  latter  was  exposed  to  overflow.  The  case  was  tried  in 
the  first  instance  by  a  jury,  who  found  for  the  plaintiff.  It 
turns  principally  upon  matters  of  fact,  which  are  of  the  pecu- 
liar proviDCC  of  a  jury  of  the  vicinage ;  and  a  careful  exami- 
nation of  the  evidence  has  failed  to  satisfy  us,  that  they  came 
to  an  erroneous  conclusion.  The  doctrine  of  the  code  in 
relation  to  this  species  of  servitude,  is  simple  and  clear,  and 
was  considered  by  us  in  a  recent  case  in  the  western  district. 
Mwrtia  vs.  Jetty  12  Louisiana  ReportSy  601.  It  does  not  appear 
to  us,  that  the  judgment  in  the  present  ease  militates  against 
the  interpretation  then  given  to  this  part  of  the  code. 
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Eastsrk  Dist.      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
January,  1839.  judgment  of  the  District  Court  be  affirmed  with  costs* 

SLACK 
OBILUOH. 


SLACK  V8.    ORILLION. 

APrSAL   FJIOM  TMl   COUKT  OF  THE   FOUETH  JUDfCfAL   DlflTEICT,     FOE    TBK 
FAIRISH   OF   IBKEVILLK,  THE   JUDGE    THEREOF   PRESIDING. 

Where  certain  lots  or  tracts  of  land  have  been  located,  surveyed  and 
patented,  the  surveyor  general  cannot  make  a  subsequent  location  of 
another  claim,  so  as  to  interfere  with,  or  affect  the  location  of  the  original 
survey  made  by  his  predecessor,  under  which  the  land  in  dispute  was 
sold  and  patented. 

A  special  act  of  congress  granting  a  tract  of  land,  within  certain  defined 
and  precise  boundaries,  is  equivalent  to  a  patent,  and  will  hold  the  land 
against  any  previous  claims  not  located  or  fixed  by  precise  boundaries. 

This  case  has  already  been  before  the  court.  See  11 
Lovisiana  Reports^  587.  The  facts  material  to  the  cause  are 
there  fully  stated.  It  was  remanded  principally  on  the 
ground  that  the  district  judge  had  misdirected  the  jury  in  his 
charge  to  them. 

On  the  return  of  the  cause,  it  was  tried  before  the  court 
alone,  on  nearly  the  same  evidence  and  facts  as  on  the  first 
trial. 

The  district  judge  gave  judgment  for  the  defendants^ 
decreeing  to  them,  the  three  lots  or  tracts  of  land,  held  under 
patents  from  the  United  States ;  and  dismissed  the  plea  in 
reconvention,  in  regard  to  the  remainder  of  the  plaintiff's 
•laim.     The  plaintiff  appealed. 

Winchester  4*  heSf  for  the  plaintiff  and  appellant. 

Labawe^  for  the  defendants. 
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BuUardy  /.,  delivered  ibe  opinion  of  the  court.  EASTcnH  Dtst. 

This  case  was  before  us  at  February  term,  1838,  and  then  -^awtary^  ^^39. 


remanded  for  a  hew  trial.     The  last  trial  resulted  in  a  judg-        slack 

ORlLUOir. 


ment  in  favor  of  the  defendant,  from  which  the  plaintiff  pro-  ***' 


secuted  the  present  appeal.  For  the  principal  facts  of  the 
case,  we  refer  to  the  opinion  first  delivered.  11  Louisiana 
Reports^  587. 

In  addition  to  the  evidence  before  us  on  the  former  appeal, 
the  defendants  exhibit  a  plat,  certified  by  the  surveyor  gene- 
ral, to  be  **  a  true  sketch  from  the  plat  of  the  original  surveys 
made  of  lots  on  the  Bayou  Grosse  T6te,  on  file  in  his  ofiice."  ,  Where  certain 

.  •'  '  lots  or  tracts  oi 

This  document  proves  that  lots  No.  26,  27  and  28,  as  land  have  been 
described  in  the  several  patents,  are  contiguous  to  each  other.  e^iTand  pateX 
The  patents  themselves,  refer  to  an  ofiicial  plat  of  the  sur-  ^^  ^^%  suiYeyor 

'        ^  '  "^  general     cannot 

vey  of  said  lands,  returned  to  the  general  land  office  by  the  make  a  wibae- 
surveyor  general.  We  are  to  presume,  that  the  sketch  now  of  another cium 
presented,  represents  truly  the  survey  to  which  the  patent  "fi^opiffec^M^ 
refers,  and  is  the  original  from  which  the  plat  returned  to  the  location  of  the 
general  land  office  was  taken.  In  locating  the  plaintiff's  mndehyhispre- 
claim  therefore,  in  1830,  the  surveyor  general  overlooked  or  ih*ich°tiie"iand 
disregarded  the  former  original  and  official  survej',  made  by  in  tiispute  was 

•      -^  ^  *'    sold  and  patent- 

his  predecessor,  in  conformity  to  which  the  land  claimed  by  cd. 
the  defendants  was  sold  and  patented.     It  is  clear  that  that 
location  alone  cannot  affect  the  title  of  the  patentee. 

But,  it  is  contended,  that  the  plaintiffs  had  a  previous 
survey  or  location,  and  a  confirmation  by  act  of  congress, 
giving  them  a  well  defined  tract  of  land,  conforming  to  a 
survey,  made  in  1808,  and  which  was  filed  with  their  claim  ; 
and  that  their  case  must  be  governed  by  that  of  Boatner  vs. 
Walker  ;  in  other  words,  that  the  confirmation  according  to 
that  plat,  18  equivalent  to  a  patent,  and  being  of  anterior  date, 
must  prevail. 

There  is  nothing  in  the  record  to  show,  that  the  commis- 
sioners recommended  a  confirmation,  with  reference  to  any 
particular  survey  ;  nor  has  any  act  of  congress  been  shown, 
which  confirms  it  with  definite  and  specific  boundaries.  In 
this  respect,  the  case  differs  materially,  from  that  above  men- 
tioned, in  which  there  was  shown  a  special  act  of  congress, 

8  VOL.  XIII. 
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Eaitbbs  Dm.  graDting  a  tract  of  land,  within  certain  and  precise  bouada- 
january,  1839.  ries.  The  survcy  of  1808,  appears  never  to  have  been 
■A»oH»»wiiww  noticed  by  the  commissioners,  nor  is  any  reference  made  toil 

▲VD  BKiM  in  any  act  of  congress,  to  which  our  attention  has  beea 
HOBoi.        directed ;  and  on  comparing  that  survey  with  that  of  1830, 

A  ipeciai  wx  the  courses  and  distances  do  not  appear  to  coincide.  We  are 
grantinr  a  tnet  not,  therefore.  Satisfied,  that  there  had  been  previously  to 
^*ia  dlfiil'id  13^6>  ^he  date  of  the  patents,  any  appropriation  of  the  locus 
Mid  precise  jn  ^^  which  was  couclusivo  upon  the  government,  and  the 
equivalent  to  a  case  is  Strongly  analogous  to  that  of  Lefebvre  vs.  CcmeaUf  11 
Ki?^the  land  Louisiana  Reports,  321.  The  patentees  have,  in  our  opinion, 
ap;ain«t  any  pre-  tj,e  best  title  to  the  three  lots  in  question. 

^loaa  elaimB  not  ^ 

located  or  fixed  The  defendants  are  without  interest  to  contest  the 
^^r^ciw    on-  pi|^}Qtig''8  iitle,  any  further  than  as  it  relates  to  the  land 

covered  by  their  patents ;  and  it  is  consequently  superfluous 
to  inquire,  whether  in  point  of  fact,  the  claims  of  Francheboia 
&  Reboul  were  confirmed  by  the  acts  of  congress,  as  certi- 
fied by  the  register.  Even  admitting  that  they  were  so 
confirmed,  the  patents  of  1826  must  prevail. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


baron's  widow  AKD  heirs  vs.    HODGE. 

APriAL   FKOK  THE   OOUftT   OF  PROBATEfl,   FOR  THE   FARIBH  ANO  CITT   OF 

NEW-ORLBANB. 

An  insolvent  succession,  the  administration  of  which  is  refused,  or  will  n^ 
bo  accepted  by  the  beneficiary  heirs,  their  agent,  tutor,  or  curator,  nay 
be  surrendered  to  the  creditors,  who  are  authorized  to  appoint  syndics  to 
administer  thereon. 

So,  where  the  widow  and  tutrix  of  the  minor  children  proFoked  the  meet- 
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inf  ofcreditore  of  the  insolYent  estate  of  her  deceased  husband,  aban-  Eastsrv  Dist. 
doned  the  administration,  and  appeared  in  the  eimeurso,  and  voted  for  January ,  18S9. 
syndics ;  Heldy  that  she  was  thereby  precluded  from  making  any  oppoei-  , 

tion  to  the  proceedings  previously  had  in  the  matter.  asu  seirs 


''This  is  an  opposition  on  the  part  of  Laure  Bringier, 
widow  of  N.  A.  Baron,  jr.,  to  the  confirmation  and  homolo- 
gatioD  of  a  sale  made  to  Andrew  Hodge,  of  certain  property 
of  the  estate  of  the  deceased,  for  the  many  grounds  set  forth 
in  the  opposition. 

The  opposition  is  made  by  the  widow,  as  the  tutrix  of  her 
minor  children,  the  legal  heirs  of  said  Baron,  their  father ; 
she  appears  as  plaintiff  in  reconvention,  and  demands  that 
said  sale  be  cancelled,  for  the  causes  set  forth  in  her  petition, 
and  claims  of  said  Hodge  the  sum  of  twenty  thousand  dol- 
lars, damages,  for  the  illegal  detention  of  the  property  by 
Hodge,  and  for  the  rents  and  profits  thereof. 

Andrew  Hodge,  in  answer  to  the  petition  of  the  said 
tutrix,  denies  the  allegations  contained  in  her  opposition,  and 
prays  for  a  judgment  in  his  favor,  against  Mrs.  Baron  person- 
ally, for  her  vexatious  interference  herein. 

The  proceedings  in  the  succession,  and  the  evidence 
adduced  on  the  trial  of  the  present  opposition,  show  that  L. 
M.  Reynaud,  and  Laure  Bringier,  the  widow  of  N.  A.  Baron, 
irere  the  testamentary  executors  of  the  deceased,  and  have 
acted  in  that  capacity  up  to  the  10th  February,  1835,  when 
their  functions  having  expired,  they  informed  the  court,  by 
petition,  that  owing  to  the  late  pressure  and  pecuniary  dis- 
tress of  the  country,  it  has  been  impossible  to  sell,  without  a 
sacrifice,  the  immoveables  left  by  the  deceased,  in  order  to 
liquidate  the  estate ;  that  most  of  the  debts  of  the  estate 
have  been  paid  by  the  late  firm  of  Baron,  jr.,  &  Co.,  who 
are,  by  reason  thereof,  creditors  of  the  estate  in  a  large  sum 
of  money  ;  that,  besides  this  large  sum,  the  succession  has 
other  debts,  the  amount  of  which*  exceeds  the  value  of  the 
unsold  property  of  the  estate;  that  they  are  unable  to  give 
the  bond  and  security  required  by  law,  should  their  adminis- 
tration be  continued  one  year  longer ;  that  none  of  the  per- 
sons entitled  by  law  to  the  administration  of  the  estate,  are 


vt. 
Hones. 
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Eastbhh  Dist.  willing  to  accept  of  ihe  same;    that  under  such  circum- 

January,  I8S9.  giances  they  are  advised  to  call  upon  the  court,  to  convene  a 

BARoir's  WIDOW  meeting  of  the  creditors  of  the  estate,  a  list  of  whom,  so  far 

AKDjHKiBs      ^  known,  was  annexed  to  their  petition,  etc. 

HODOE.  The  court,  by  their  decree  of  the  10th  February,  1835, 

ordered  the  said  meeting  before  Felix  Griraa,  notary  public, 

on  the  16th  day  of  March,  1835;  the  creditors  then  and 

there  met,  and  appointed  Fran9ois  Gard^re  their  syndic ; 

And    Laure  Bringier  appeared  at  the  said  meeting,  as  a 

creditor  of  the  deceased,  and  voted  for  the  said  Garddre  as 

syndic. 

The  proceedings  before  the  court,  from  the  opening  of  the 
succession  to  the  present  controversy,  indicate  none  of  those 
errors  or  informalities  that  should  determine  the  court  to 
maintain  the  present  opposition  to  the  confirmation  and 
homologation  of  the  sale,  made  by  the  syndic  of  the  creditors 
of  the  deceased,  to  Andrew  Hodge. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
same  be  overruled  and  dismissed." 

From  this  judgment,  the  plaintiffs  in  the  opposition 
appealed. 

Hermen,  and  /.  W.  Smithy  for  the  appellants,  contended, 
that  from  the  moment  of  the  decease  of  Baron,  the  right  of 
ownership  and  possession  of  all  the  property  in  question 
vested  in  his  heirs.  Actual  acceptance  of  an  inheritance  is 
no  longer  necessary ;  it  is  presumed  by  law.  Civil  Code  of 
1808,  page  162,  articks  73,  74.  Amendments,  pages  114, 115. 
Louisiana  Code,  934,  943,  1007,  1010,  1011.  2  Louisiana 
ReportSy  303.  Locr6  Legislation  CiviUy  pages  180  181,  252. 
Pothier  Traii6  des  Successions^  chapter  3,  section  3.  4  TouUierj 
numbers  79,  88. 

2.  The  proceedings  of  the  creditors  are  void,  because  if 
the  executors  were  authorized  to  provoke  the  meeting,  they 
supplied  the  place  of  syndics,  and  should  have  administered 
the  estate  as  an  insolvent  succession,  if  there  was  evidence 
of  its  being  such.  But  no  proof  of  insolvency  was  made, 
and  for  this  reason  the  proceedings  are  void.     Louisiana  Code, 
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1663, 1166.     Code  of  Practice,  1038.     2  Louisiana  Reports,  Eawtsrs  d»t. 
48.    2  ibid.,  148.     4  ibid.,  382.     6  Jlfarim,  JV.  «.,  586.  /atiuflry,  issQ. 

3.  The  vote  of  the  tutrix  at  the  meetiDg  of  creditors  was  baron's  widow 
illegal,  because  her  interest  was  opposed  to  that  of  the  minor 
heirs,  who  could  only  be  legally  represented  by  the  under 
tutor.    Louisiana  Code,  301.     3  Louisiana  Reports,  146.     It 

was  illegal,  because  the  rights  of  the  appellants,  as  creditors 
of  their  father,  were  extinguished  by  confusion  at  his  decease. 
Und,,  2014. 

4.  The  acts  of  the  tutrix  at  the  meeting  of  the  creditors 
could  not  affect  the  rights  of  the  appellants,  because  she  was 
Dot  cited,  Dor  was  she  authorized  to  act  upon  their  title  to 
the  property  in  question,  and  because  they  are  creditors  only. 
Uwiana  Code,  334,  2265.    4  Louisiana  Reports,  484,  498. 

L.  Peirce,  contra.  The  act  of  1826  requires  syndics  to  be 
appointed,  when  no  person  will  act  as  administrator.  The 
plaintiff  herself  averred  the  insolvency  of  the  estate,  and 
required  a  meeting  of  the  creditors. 

2.  They  were  summoned,  met,  and  deliberated,  and  none 
offered  to  act,  or  required  any  other  or  further  proceedings. 
The  plaintiff,  as  the  largest  creditor,  and  as  tutrix,  voted  for 
the  syndic,  and  pointed  out  the  time  and  manner  of  selling 
the  estate,  which  were  followed  by  the  syndic. 

BuUard,  J,,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  judgment  of  the  Court  of 
Probates  overruling  the  opposition  of  the  appellant  to  the 
homologation  of  a  sale  under  the  authority  of  that  court,  the 
purchasers  having  proceeded  by  monition  under  the  statute 
of  1834.    , 

Various  grounds  of  opposition,  and  nullity  in  the  proceed- 
ings were  set  up,  but  by  an  explicit  waiver  of  record,  most  of 
them  have  been  abandoned.     The  parties  submit  to  this      An  insolvent 
court  only  the  questions,  whether  it  was  competent  for  the  ^^nfttntion  * 
creditors  to  appoint  a  syndic  to  administer  the  estate  ©^  f ^  ^^'o'^^ni  not 
Baron,  and  whether  the  appellant' is  barred  by  her  own  be  accepted  by 

,  '  *  the    beneficiary 

appearance  at  the  concvrso,  hein,       their 
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EiBTBBir  Dm.      The  succession  was  clearly  insolvent,  and  it  appears  to  us 

January,  I8S9.  (^  come  Under  the  provisions  of  the  7th  section  of  the  "  act 

TATLOB       of  1826,  entitled  an  act  supplementary  to  an  act  entitled  an 

DiiSrB.       *ct  relative  to  the  voluntary  surrender  of  property,  etc.,** 

agent,  tutor,  or  which  provides,  that  when  a  succession  shall  have  been 

•SS^d^'d   to  accep^^ed  under  benefit  of  inventory,  and  neither  the  benefi- 

the     creditors,  clary  heirs,  their  agent,  tutor,  or  curators,  will  accept  the 

zed  to  appoint  administration,  it  may  be  surrendered  to  the  creditors,  who 

5iter7ha«oiir"  ^^^  authorized  to  proceed  and  appoint  a  syndic.    In  the 

So,  where  the  present  case,  the  appellant,  who  was  tutrix  of  the  minor 

trix  of  the  mi-  children,  provoked  the  meeting  of  the  creditors,  and  aban- 

provoke?****the  doned  the  administration.    The  same  rules  relative  to  the 

meeting  of  ore- administration  by  syndics  in  ordinary  cases  of  surrender, 

ditors  of  the  in-  ./      .^  ^     . 

■oiveot  esute  of  apply  to  successlous  thus  abandoned. 

hosband,  aban-  "^^^  appellant  not  Only  surrendered  the  administration  and 
doned  the  adcDt-  provoked  a  meeting  of  the  creditors,  but  she  appeared  at  the 
appeared  'in  the  ctmcursOf  and  voted  for  syndic,  and  we  are  of  opinion  that 
tedXiTsjndicr:  sho  Is  thereby  precluded  from  making  any  opposition  to  the 
wtth  ^'"b*   re^  proceedings  previously  had  in  the  premises. 

eluded        from 

positilm'to  tiSe  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
pre^fousijf'  had  judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 

ID  the  matter. 


13L    82 
49    938| 

rr,       ^  TATLOR  VS.   DRANE. 

121      706 

AftRAh  FROM  TBB   COURT  OF    TBB    THIRD    JUDICIAL    DISTRICT     FOR    THtf 
FARIBH   OF  BAST   FBLICIANA,    TBB  JUDOB  TBERBOF  PRBSIDINO. 

An  endorser  cannot  attach  property  of  the  maker  of  a  note  not  jet  due,  on 
the  ground  that  he  endoreed  as  surety,  and  that  the  latter  is  about  to 
remoye  with  his  property  permanently  from  the  state,  before  the  note 
becomes  due. 

This  is  not  a  proper  case  for  attachment,  as  the  plaintiff  does  not  show  an 
existing  debt  due  to  him  by  the  defendant,  nor  an  absolute  liability 
incurred  as  surety. 


tltt. 
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This  suit  commenced  by  attachment.    The  plaintiflfalleges  Eabtshv  Dist, 
he  endorsed  a  note  as  surety  for  the  defendant,  who  is  the  Jtmuary,  isss. 
maker  thereof  for  two  thousand  four  hundred  dollars,  dated       tatlob  ^^ 
in  March,  1828,  and  payable  one  year  thereafter,  at  the  office 
of  the  Clinton  and  Port  Hudson  Rail  Road  Company,  at 
Jackson,  in  this  state. 

He  further  alleges,  that  the  defendant  is  about  to  remove 
with  his  property,  permanently  from  the  state,  before  said 
note  becomes  due,  without  leaving  in  it  sufficient  to  pay  the 
same  at  maturity ;  wherefore  he  prays  for  an  attachment 
against  the  property  of  the  defendant,  to  be  held  as  an  indem- 
nity, to  secure  him  against  his  endorsement,  in  an  amount 
sufficient  to  meet  the  note  when  it  becomes  due,  for  the  pay- 
ment of  which  he  is  personally  liable.  He  prays  for  general 
relief. 

At  the  foot  of  the  petition  the  plaintifis  swears,  ^^  that  the 
fiu>ts  set  forth  are  true;  that  he  did  endorse  said  note  as 
sniety  ;  that  the  drawer  is  about  to  quit  and  leave  the  state 
forever,  and  to  remove  his  property  without  the  same,  before 
the  tipie  when  said  note  will  become  due,  and  that  this 
affiant  expects  to  have  to  pay  the  same." 

The  defendant  excepted  to  the  proceedings,  and  averred 
that  the  matters  set  forth  were  untrue ;  and  even  if  they  were 
troe,  they  were  insufficient  to  authorisse  an  attachment  He 
prays  that  the  petition  and  attachment  be  dismissed. 

On  hearing  the  case  on  these  exceptions,  the  district  judge 
sustained  the  second  exception,  and  dismissed  the  attachment. 
The  plaintiff  appealed. 

Lycm,  for  the  plaintiffi 

The  question  involved  in  this  case  is :  can  the  endorser  of 
an  accommodation  note  in  bank,  have  the  remedy  of  attach- 
ment against  the  drawer,  prior  to  the  maturity  of  the  noto^ 
when  the  drawer  is  about  to  remove  himself  and  his  property 
out  of  the  state,  and  where  it  appears  almost  reduced  to  a 
certamty,  that  the  endorser  will  have  the  note  to  pay  1 

The  main  ground  taken  by  the  court  below,  and  upon 
which  the  attachment  was  ordered  to  be  dismissed,  was,  that 
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Eabteui  Di8t.  there  was  no  indebtedness  between  the  drawer  and  endorser ; 
January,  1839.  and  that  such  indebtedness  could  only  take  place  upon  the 
Ti^TLOR  happening  of  a  future  uncertain  event,  as  protest,  notice,  etc- 
*••  In  this,  the  court  below  erred :     Because, 

2.  There  is  a  species  of  relationship  of  debtor  and  cre- 
ditor existing  between  the  drawer  and  endorser  of  such  a 
note ;  for  the  drawer  procures  the  money  upon  the  faith  of  the 
endorser's  signature,  on  which  the  bank  in  most  cases  mainly 
relies.  The  bank  toouM,  probably,  never  have  recourse  to 
any  conservatory  process  against  ihe  drawer ;  the  court  below 
says  the  endorser  can  not,  and  thus  he  would  be  left  without 
protection  through  the  bank,  and  unable  to  protect  himself. 
A  wrong  without  a  remedy. 

But  the  conservatory  process  of  injunction,  lies  to  prevent 
any  act,  which  if  consummated,  would  afford  ground  for  a 
claim  to  damages.  (See  Carraby  et  dl.  vs.  Morgan^  5  Mar- 
tin,  JV*.  iS.,  501.)  And  why  should  not  this  plaintiff  hold  the 
property  of  defendant  (upon  the  faith  of  which  he  probably 
endorsed  his  note)  under  attachment,  to  prevent  the  damages 
which  it  and  its  owner's  removal  from  the  state  must  neces- 
sarily cause  1 

S.  If  then  the  drawer  of  the  note  stands  in  the  relation  of 
debtor  to  the  endorser,  has  he  not  a  right  to  have  an  attach- 
ment, as  on  a  debt  or  obligation  not  yet  due.  (See  act  of  7tk 
JtprO,  1826,  section  7.)— 4i^ord  ''  obligation.'' 

Sterrett  and  Boyle,  contra. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  dissolving  his 
attachment.  He  sues  for  an  indemnity,  alleging  that  he  is 
the  endorser  of  the  defendant  on  his  promissory  note,  nego- 
tiated to  the  bank  in  Clinton,  but  not  yet  due ;  and  that  the 
maker  is  about  permanently  to  remove  from  the  state,  and  to 
take  away  his  property. 

We  concur  with  our  learned  brother  of  the  District  Court, 
that  this  is  not  a  proper  case  for  attachment.  The  affidavit 
is  insufficient,  in  our  opinion.    It  does  not  show  an  existing 
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debt  due  to  him  by  the  defendant,  nor  an  absolute  liability  eistebs  Dm. 
yet  incurred  as  surety.  Jamsaiy,  itas. 

It  ia,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


€ 


KEMP  V8.   AMACKER. 

ArrKAl<  FROM   THE  COURT    OV    TBR   KIOHTR   JnDICXA.L  DISTRICT  VCR  THE 
TARISH   OF  8T.  HELENA,  THE   JUDGE  THEREOF  PRESIDING. 

In  an  action  of  slander  for  damages,  in  consequence  of  slanderous  words 
spoken,  the  defendant  cannot  reconyene  for  slanderous  words  alleged  to 
haye  been  uttered  by  the  plaintiff  against  him. 

The  demand  in  reconyention,  in  an  action  for  slanderous  words  spoken,  is 
not  necessarily  connected  with,  and  incidental  to  the  principal  one,  as 
is  required  by  law. 

This  is  an  action  of  slander,  to  recover  damages  for 
slanderous  words  spoken  by  the  defendant  concerning  the 
plaiotiff. 

The  defendant  pleaded  a  general  denial ;  and  reconvened 
in  damages,  for  certain  slanderous  words  alleged  to  have  been 
uttered  by  the  plaintiff  against  him. 

On  the  trial,  on  motion  of  the  plaintiff's  attorney, '  the 
demand  in  reconvention  was  struck  out.  The  cause  was 
then  submitted  to  a  jury,  who  returned  a  verdict  for  the 
plaintiff  of  seventy-five  dollars  in  damages,  and  from  judg- 
ment rendered  thereon,  the  defendant  appealed. 

Daridson  and  Peim,  for  the  appellant,  contended  that  so  far 
as  the  judgment  condemned  him  to  pay  costs  it  was  errone- 
ous, because  there  was  no  proof  of  an  amicable  demand, 
although  it  is  specially  denied  in  the  answer.    If  the  amica- 

9  VOL.  XIII. 


V9, 
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Eastbsh  Dt8t.  ble  demand  be  denied  and  not  proven,  the  plainlifT  most  pay 
Jamiory,  1839.  the  cosls  of  suit.  7  Mohia,  J>r.  S.y  266.  8  ibid.  1 17.  4  Lorn- 

THOMMox      siana  RepartSy  151. 

HVTciiiM.  ^*  '^^^  evidence  does  not  support  the  verdict  of  the  jury, 
consequently  the  judgment  should  be  reversed. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander,  to  whichHhere  was  a  plea  of 
the  general  issue,  and  the  defendant  attempted  to  reconvene 
•  for  slanderous  words,  alleged  to  have  been  uttered  by  the 
plaintiff  against  him. 

On  motion  of  the  plaintiff's  attorney,  the  reconventional 
demand  was  struck  out;  and  after  verdict  and  judgment 
against  him,  the  defendant  appealed. 

*  The  court,  in  our  opinion,  did  not  err.  The  demand  in 
reconvention  was  not  necessarily  connected  with,  and  inci- 
dental to  the  principal  one,  as  required  by  the  code.  Code 
of  Practice,  article  374,  375. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


THOMPSON  V9»    HUTCHI8S,    TUTOR,   ETC. 

APPEAL   FROM   THE  COURT  OF  PROBATES   FOR  THE   PARI8B   OF   WEST 

BATON    ROUGE. 

The  creditor  of  a  succession,  inherited  by  minors,  under  the  tutorship  of 
the  administrator,  cannot  institute  suit  for  the  removal  of  the  tutor  for 
malversation  in  office.  No  one  can  institute  this  action,  without  being 
properly  authorized  by  the  Court  of  Probates,  as  required  by  the  article 
1016,  of  the  Code  of  Practice.* 

The  plaintiff  alleges,  that  he  is  a  creditor  of  the  estate  of 
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one  James  Hackett,  deceased,  now  in  the  hands,  and  admin-  Eastebh  Dm. 
isteredby  the  defendant,  as  tutw  of  the  minor  children  of  Jmuary,  iss9. 
the  deceased,  and  that  he  has  an  interest  in  the  ultimate      thohpsoit 
solvency  of  said  estate.     He  then  states,  that  for  certain      oo-^om. 
causes  and  conduct  of  the  defendant,  he  is  incapable,  and 
cannot  to  be  safely  trusted  with  the  administration  thereof, 
and  prays  that  he  be  required  to  render  an  account ;  that  he 
be  also  removed  from  the  tutorship  of  said  minors ;  and  that 
the  administration  of  said  estate  be  taken  from  him. 

The  defendant  averred,  that  the  petition  contained  no  cause 
of  action  ;  and  set  up  various  matters  in  defence. 

After  hearing  the  parties,  the  judge  of  probates  rendered 
judgment,  requiring  the  defendant  to  render  an  account ; 
that  be  be  also  removed  from  the  ofSce  of  tutor ;  and  that 
the  under  tutor  attend,  and  cause  another  tutor  to  be 
appointed. 

From  this  judgment,  after  an  unsuccessful  attempt  to 
obtain  a  new  trial,  the  defendant  appealed. 

Labauvey  for  the  defendant  and  appellants. 

MarUn,  Jl,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  himself  to  be  a  creditor,  and  concerned 
in  the  solvency  of  the  estate  of  Hackett,   and  suggests  the 
malversation  of  the  defendant,  as  administrator  of  the  estate, 
and  tutor  of  the  minor  heirs;  prays  that  he  may  be  ordered      xheorediior 
to  render  his  account,  and  be  dismissed  from  the  tutorship,  pr  a  succession 
There  was  judgment  against  the  defendant  accordingly,  and  n"ors" under  ^e 

he  appealed-  i'dmhUlLlf 

It  is  clear  that  the  court  erred  in  dismissing  him  from  the  cannot  institute 

,.        ,  I*.     11  ^  ■*»*^  'o**  *"®  ■"*• 

tutorship,  altnougn  it  is  the  duty  of  every  person  to  commu-  muvai  of  the  tu- 
nicate to  the  Court  of  Probates,  any  fact  within  his  know-  ^aon^'^in'^offlcer 
ledge,  on  which  a  tutor  ought  to  be  removed.   Code  of  Practice.  ^P  °**®  P^  *"■ 

°  ...  •'  siitute    this  ac- 

orU  1015.  No  one  is  authorized  to  institute  the  action  for  the  tion  without  be- 
removal,  without  being  properly  authorized  so  to  do  by  the  Ihf nMS^^b/ the 
Court' of  Probates.     The  article   1016,   provides  that   the  p°"*^  ^^  ^"^ 

.  '    •  bates,  as  requii^ 

judge  when  made  acquainted  with  such  fact,  if  he  think  ed  by  the  article 
there  be  probable  cause  for  removal,  shall  direct  the  subro-  of  Practice. 
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EAwtnat  Dtwt.  gated  tutor  or  curator  ad  IiU$  of  such  minor,  to  proeecute  the 
^m»ittry,ts99.  removal ;  or  if  the  said  minor  has  no  subrogated  tutor  or 
„urs        curator  ad  tUes^  he  shall  appoint  a  curator  ad  hoc  to  commence 
*•'    .      the  action. 

XATOBSr  Aft. 

In  the  .present  case,  the  record  shows  that  there  was  a 
subrogated  tutor,  who  intervened,  and  evinced  his  disappro- 
bation of  the  removal  of  the  tutor. 

The  plaintiff's  application  ought  to  have  been  dismissed. 
We  have  refrained  from  examining,  whether  the  judge  of 
probates  ought  not  to  have  ordered  the  subrogated  tutor  to 
institute  an  action  for  the  removal  of  the  tutor ;  because,  it 
has  appeared  to  ua,  that  the  plaintiff  has  not  the  right  to 
demand  the  amendment  of  the  judgment  in  this  respect^ 
and  if  be  had,  he  has  not  exercised  it.  The  judge  of  the 
Court  of  Probates  needs  not  the  expression  of  our  opinion  on 
the  propriety  of  the  tutor's  removal,  who  may,  without  it, 
order  a  suit  to  be  instituted  therefor,  on  the  information  before 
him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  reversed,  the  suit  dis- 
missed at  plaintiff's  costs,  together  with  costs  of  appeal. 


ssx 


MILNE  V8.   UA.YOK  ET   kU 

AP»AL    r&OM   THB   COITRT  Or  THB    FIRST  JUDICIAL  DISTRICT. 

The  town  of  Milneburg,  on  the  marg^  of  the  lake  at  Port  Pontchartmn, 
is  considered  to  lie  within  the  incorpormted  limits  of  New-OrleRii%  «ad 
subject  to  the  operation  of  the  city  ordinances  and  police  reg^atioiMi. 

Where  the  act  of  incorporation  does  not  expressly  indnde  the  inhabJtaats 
«f «  certain  place  within  the  city  limits,  yet  if  they  considered  them- 
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nlvw  randenti  within  the  limiti  of  the  city,  and  enjoyed  the  rights  of  the  BASTsiur  Dikt. 

other  cofporaton  for  a  long  time,  this  will  be  adopted  as  a  practical   January ^  1899. 

interpretation  of  the  law,  as  embracinff  and  Btthjeeting  them  to  the  polioe         ^„,, 

regulations.  V9, 

XAToa  vr  AK. 

This  case  depends  eolirely  oq  the  construction  of  the 
boundary  clause,  in  the  act  of  the  legislature,  passed  in  1812, 
defining  the  chartered  limits  oi  the  city  of  New-Orleans. 

The  plaintiff  shows,  that  he  laid  out  a  town  in  1831,  at 
the  end  of  the  Pontchartrain  Rail  Road,  on  the  margin  of 
the  lake,  which  he  called  Milneburg.  He  now  resists  the 
right  of  the  city  authorities  of  New-Orleans  to  extend  their 
ordinances  and  police  regulations  to  his  town,  and  to  require 
taxes,  tavern  licenses,  &c.  to  be  paid  by  him  and  the  Inha- 
bitants thereof. 

He  prayed  that  the  city  authorities  be  perpetually  enjoined 
iirom  exercising  such  authority,  and  that  the  corporation  be 
condemned  to  pay  him  ten  thousand  dollars  in  damages  for 
injuries  sustained,  &c. 

The  defendants  pleaded  a  general  denial. 

After  hearing  testimony  and  examining  the  acts  of  incor- 
poration of  the  city  of  New-Orleans,  the  district  judge  gave  # 
judgment  for  the  defendants.     The  plaintiff  appealed. 

The  clause  of  the  act  of  incorporation  relied  on,  and  the 
evidence,  are  set  out  in  the  opinion  of  this  court,  which 
fidlows: 

PresUmy  for  the  plaintiff. 
Hooy  coftfriL 

CwrhUmt  J.,  delivered  the  opinion  of  the  court 

The  petitioner  complains,  that  the  mayor,  aldermen  and 
inhabitants  of  New-Orleans,  have  extended  their  municipal 
authorKy  to  Milneburg,  a  town  which  he  caused  to  be  laid 
oat  in  I8SI9  at  the  margin  of  Lake  Pontchartrain,  on  his 
own  lands,  which,  he  avers,  are  not  within  the  incorporated 
limits  of  the  city ;  that  they  have  interfered  with  the  sale  of 
his  lote,  and  exacted  heavy  taxes  from  the  keepers  of  taverns 
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EAsrkBK  D18T.  and  boarding  houses  there,  to  his  damage,  in  the  sum  of  len 

Jonuary,  1830.  thousand  dollars,  for  which  he  prays  judgment,  and  that  the 

xiurx        defendants  be  perpetually  enjoined  from  the  further  exercise 

MATorir  AL.    of  such  authority. 

The  town  of  The  defendants  assert  their  jurisdiction  to  be  rightly  cxer- 
the  mar^n  of  cised,  and  the  court  below  being  of  opinion  that  Milneburg, 
Pontchartniin?'*  (Port  Pontc  hart  rain,)  was  within  the  incorporated  limits  of 

t*iiewithu*tbe  ^®^''^'^^®^°®»  8^^®  judgement  for  the  defendants,  and  the 

incorporated  li-  plaintiff  appealed. 

leani^  andTsub-      Whether  Milueburg  was  within  the  incorporated  limits  of 

tion8°o?uJ?o™'  New-Orleans  ai  the  period  referred  to  by  the  parties,  is  the 

ordinanoes  and  only  question  presented  for  our  solution. 

Sonif    '**^"*"      By  a  law  of  1812,  it  is  declared,  "  that  the  limits  of  the 

city  of  New-Orleans  shall  be  comprehended  in  the  following 
boundaries,  viz.  beginning  at  the  Nuns'  Plantation  above* 
and  extending  below  as  far  as  the  Canal  des  Picheurs,  includ- 
ing the  settlements  of  the  Bayou  St.  Jean." 

G.  Pr^val,  a  witness  for  the  defendants,  testified,  that 
since  the  year  1809,  the  inhabitants  of  Gentilly,  as  well  as  of 
the  shores  of  the  Bayou  St.  Jean,  have  always  voted  at  the 
city  elections,  enjoyed  all  the  rights  and  privileges  of  its  other 
citizens,  and  have  been  subject  to  all  the  ordinances  and 
regulations  affecting  the  inhabitants  of  the  non-incorporated 
suburbs  of  the  city ;  that  these  facts  have  come  to  his  know- 
ledge from  having  presided  as  judge  of  several  elections,  and 
from  having  acted  as  secretary  of  the  city  council  for  seven 
or  eight  years. 

D.  Prieur,  the  mayor,  testified,  that  since  the  establish- 
ment of  the  Pontchartrain  Rail  Road,  the  corporation  of  the 
city  has  exercised  jurisdiction  over  the  inhabitants  at  the 
lake,  as  well  as  those  of  Gentilly  and  the  Bayou  St.  Jean, 
and  that  they  have  voted  in  the  city  elections ;  that  in  1831> 
the  plaintiff,  A.  Milne,  submitted  a  plan  of  his  town  at  the 
termination  of  the  rail  road  at  the  lake,  to  the  city  council, 
in  obedience  to  an  ordinance  to  that  effect,  which  was 
accordingly  approved. 

It  is  true  that  the  law  leaves  the  limits  of  the  city  quite 
vague  and  indefinite,  and  doubts  may  well  arise  as  to  its  true 
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meaniDg.     Nevertheless,  ihe  practical  interpretation  given  Eastern  Dibt. 
to  it  for  a  number  of  years  by  those  most  interested  in  under-  January,  isan, 
standing  its  true  import,  cannot  be  without  its  influence  upon      Taujm 
the  question^     Though  the  inhabitants  of  Gentilly  ,be  not  .eo  ^' 

nomine  specified  in  (he  law,  yet  it  appears  from  the  testimofiy  Where  the  act 
of  the  witnesses,  that  they  have  considered  themselves  doe8**°not"^ex- 
within  the  limits  of  the  city,  and  enjoyed  the  rights  of  the  fhT''fnhibiunt! 
other  corporators,  since  the  year  1809.  So  the  inhabitants  of  &  ceruin 
of  Milneburg,  (Port  Pontchartrain,)  though  not  expressly  citj  liiniisll^  yet 
mentioned  in  the  law,  have  given  it  the  same  practical  inter-  ed'**^{hem»eiv^ 
pretation,  and  exercised  and  enjoyed  all  the  rififhts  of  citizens*  ««dent8  vithia 

*  ,_  1        i_  1-  i.     i_         .  ,     .  .  ,       the  limits  of  the 

and  been  under  the  ponce  of  the  city  regulations,  since  the  city,  and  enjoy- 
first  establishment  of  that  town.  This  construction  of  law  the^L'J^co!?^ 
has  been  expressly  settled  by  the  act  of  the  legislature  of  "^'""■Jjr**®"^ 
1836,  by  which  the  city  was  divided  into  separate  munici-  be  adopted  as  a 

...  practical    inter- 

pal  It  les.  preution  of  the 

After  much  reflection,  we  think  it  safest  to  adopt  this prac-  clMandsubectl 
tical  interpretation  given  to  the  act  of  1812,  and  perceive^  ingthem  to  the 
therefore,  no  good  reason  for  disturbing  the  judgment  of  the  SonaT  ^*^"^" 
court  below. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


PHILLIPS   vs.    CARR. 

APFXAL   VROM  THE    COURT   OF  THE   FOURTH    JUDICIAL    DISTRICT,    FOR   THE 
FARI8H   OF   POINT   COUPEE,  THE   JUDGE   THEREOF   PRESIDING. 

Tlie  maker  of  a  note  hnA  an  interest  to  show  that  his  vendor  handed  it 
over  to  the  payee  and  endorser  to  sue  as  a  b(ma  ,fide  holder,  and  deprive 
him  of  the  plea  of  failure  of  consideration.  He  has  a  right  to  intcrro- 
(jrate  the  plaintiff  on  oath,  if  he  is  the  true  owner ;  and  to  have  the  case 
remanded  for  this  purpose  if  it  has  been  refused. 
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EARsiur  DisT.      This  is  an  actioa  by  the  payee  against  the  maker  of  a 

Jonumy,  iMft   promissory  note. 

^  The  defendant  excepted  and  denied  that  the  plaintiff  was 
the  legal  owner  of  the  note  sued  on ;  but  that  he  was  only 
the  endorser  thereon.  He  further  pleaded  a  general  denial, 
and  that  no  amicable  demand  had  been  made;  and  also 
averred  that  the  note  was  given  in  payment  to  one  Barnett, 
for  the  price  of  horses  and  cattle,  which,  from  various  causes 
and  defects,  were  of  little  or  no  value,  and  that  the  consi- 
deration had  entirely  failed,  all  of  which  was  well  known 
lo  the  plaintiff  before  he  received  said  note. 

He  further  propounds  interrogatories  for  the  plaintiff  to 
answer  on  oath. 

1.  Are  you  the  legal  owner  of  the  note  sued  on  1 

2.  What  was  the  consideration  of  said  note  1 
On  motion  of  the  plaintiff's  counsel,  the  first  interrogatory 

was  struck  out.    The  cause  was  then  set  for  trial. 

There  is  no  evidence  in  the  record,  but  the  judgment  states 
on  its  face,  that  having  heard  the  whole  Cividence  and  argu- 
ments of  counsel,  it  is  decreed  that  the  plaintiff  recover  the 
amount  of  the  note,  interest  and  costs.  The  defendant 
appealed. 

Watts  for  the  plaintiff,  insisted  upon  an  afSrmance  of  judg- 
ment. The  defendant  was  not  entitled  to  the  benefit  of  the 
interrogatory  struck  out;  because  the  answer  admits  Phillips 
was  an  accommodation  endorser.  If  the  defendant  did  not 
mean  to  pay  the  note,  but  to  contest  it  with  his  creditor,  (tho 
vendor)  he  was  bound  to  give  Phillips  notice  not  to  pay,  and 
to  offer  him  an  indemnity,  otherwise  he  is  bound  to  pay  the 
holder. 

2.  There  is  nothing  in  the  pleadings  which  shows  any 
defence  against  Barnett,  the  original  creditor. 

JITAimry  for  the  defendant,  contended  that  the  court  erred 
in  not  requiring  the  first  interrogatory  to  be  answered ;  and 
by  allowing  the  cause  to  be  set  for  trial  before  the  second  one 
was  answered.    A  continuance  was  asked  for,  and  should 
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hare  beeo  ^nted.    The  case  must,  tlierefore,  be  remanded.  Eimur  Diar. 

7  Martm,  JV.  iS.,  12.    3  Louuuma  Reportt,  261 .    6  iWi,  48.,  J<««'^*  ^^9. 

Code  of  Practice,  335.  1  Martin,  Jf.  S.,  194, 544.  5  ibid.,  70.       mujM 

t«. 

CAMB 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  actioa  by  the  payee  of  a  promissory  note.  The 
defendant  pleaded,  that  the  plaintiff  was  not  the  owner  of  the 
note ;  the  general  issue ;  and  the  failure  of  consideration,  t* 
the  knowledge  of  the  plaintiff. 

He  prayed  that  the  plaintiff  might  be  ordered  to  answer,  on 
oath,  the  two  following  interrogatories.  Ist.  Are  you  the 
owner  of  the  note?  2nd.  What  was  the  consideration 
thereof?  On  motion  of  the  plaintiff,  the  first  interroga- 
tory was  stricken  out  by  the  court,  and  the  second  was  not 
answered. 

The  defendant  objected  to  the  cause  being  set  for  trial,  on 
the  ground  that  the  second  interrogatory  was  not  answered. ' 
The  objection  was  overruled,  judgment  was  given  for  the 
plaintifl^  and  the  defendant  appealed. 

His  counsel  complains  that  the  court  erred  in  striking  out 
the  first  interrogatory. 

The  answer  alleges  that  the  note  was  given  to  Barnett,  as 
the  consideration  of  a  sale  of  horses,  and  that  the  plaintiff 
had  no  interest  therein,  but  endorsed  it  merely  as  the  surety 
of  the  defendant.  That  the  horses  proved  worthless,  from 
redhibitory  vices  and  diseases,  so  that  the  consideration  of  ^  ^^^^-^ 
the  note  flailed.  «««*«  .to  ihov 

The  defendant  had  an  interest  to  show  that  Barnett,  the  handed  it  over 
vendor,  was  still  the  owner  of  the  note,  and  that  he  had  Sido^Jto*  wc 
handed  it  over  to  the  plaintiff  to  bring  suit  thereon  as  a  bona  ^,f  bonayde 

i*«ti«  »t».  ■        i^»  ^1         ■  •  holder,  and  de- 

fide  holder,  and  thus  deprive  the  defendant  of  the  plea  of  pnve  him  of  the 

failare  of  ctonsideration.  ^^ZJi^Z. 

The  refusal  or  neglect  of  the  plaintiff  to  answer  the  second  He  has  a  njht 

1  t  .       .  1  t    .  *to      interronte 

interrogatory,  presented  no  objection  to  the  cause  being  set  the  plaintiff  oa 
down  for  trial.  The  defendant's  counsel  has  not  contended  [S!|i«*owner,'and 
that  this  refusal  or  neglect  was  an  admission  of  the  absence  •<>  have  the  ease 

°  remanded      for 

w  consideration,  and  entitled  him  to  judgment ;   had  he  this  purpoie  if 

«  A  it  haa  been  refu* 

10  VOL.  XIII.  aed. 
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£Amur  Dinr.  done  80,  the  case  would  have  presented  a  question,  the 
January,  1839.  consideration  of  which  his  silence  relieves  us. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  first  interrogatory  reinstated,  and  ordered  to  be 
answered,  and  the  case  remanded  for  further  proceedings 
according  to  law ;  the  plaintiff  and  appellee  paying  the  costs 
of  the  appeal. 


61  11071 


MORGAN  VS.   TARB0R0U6H. 

APPEAL    FKOM    THK    COUAT    OF  TBI    THIRD    JUDICIAL   DISTRICT,    FOR    TBB 
PARISH  OF  EAST  FBLiCIAVA,  THE  JUOOK  OF  THK  BIOHTH  PRE8IDUIO. 

Where  the  defendant  sets  up  an  equitable  defence  to  his  note,  and  charges 
fraud  in  the  transfer  of  It  to  the  plaintiff,  to  deprive  him  of  this  defence, 
the  burden  of  proof  of  consideration,  and  that  he  came  fairly  by  it,  rests 
on  the  latter ;  and  the  form  of  trantfer  makes  no  difference,  whether  by 
a  blank  or  special  endorsement. 

The  record  of  a  suit  between  others  not  only  proves  rem  iptam,  to  wit,  that 
such  judgment  was  recovered,  but  also  a  sale  of  certain  goods  mentioned 
in  it  It  does  not,  however,  prove  that  the  same  goods  were  purchased  by 
the  defendant,  as  the  consideration  of  the  note  sued  on,  and  sold  as  the 
property  of  his  vendor. 

A  bill  of  goods  purchased  by  the  defendant,  is  not  evidence  in  a  suit  be- 
tween him  and  the  transferree,  of  the  note  alleged  to  have  been  given  for 
the  price  of  them. 

This  is  an  action  by  the  transferree  against  the  maker  of 
the  following  promissory  note : 

*^  Dollars  432.    Twelve  months  after  date,  I  promise  to 
pay  to  6.  W.  Munday,  or  bearer^  the  sum  of  four  hundred  and 


V9, 
TiJlBOROUGK. 
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thirty-two  dollars,  with  ten  per  cent  interest  from  the  date.  Eastisit  Din* 
Value  received.  « C.  W.  Yarborough.''       /omiary,  m9. 

14th  December,  1835.''  xoieAv 

«  Witness— W.  C.  Whittaker.'' 

Endorsed:  *^Pay  the  within  note  to  Morgan  Morgan, 
NoTember26,  1886."  G.  W.  Mundat. 

The  defendant  averred  that  the  note  was  obtained  from 
him  through  fraud  of  the  payee,  and  without  any  valid  con- 
sideration, by  pretending  to  sell  to  him  certain  groceries 
which  he  did  not  own,  and  never  were  received ;  that  the  plain- 
tiff has  no  interest  in  said  note,  which  has  been  transferred 
to  prevent  this  defendant  from  setting  up  his  equitable 
defence  thereto.  He  denies  that  the  plaintiff  is  the  owner 
of  ibe  note. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial. 

There  were  three  bills  of  exception  taken  and  relied  on  by 
the  defendant,  which  are  fully  stated  in  the  opinion  of  the 
court  which  follows. 

The  plaintiff  had  a  verdict  ^nd  judgment,  from  which  the 
defendant  appealed. 

T.  L.  ^Ondrews^  for  the  appellant,  insisted  that  when  fraud 
and  want  of  consideration,  were  set  up  as  a  defence  against  a 
note  by  the  maker,  it  devolves  on  the  plaintiff  to  show  that 
he  came  fairly  in  possession,  and  for  a  valuable  consideration. 
S  Martin,  K.  &,  291,  392.  6  ifrid.,  566.  5  Lovirima 
Reports,  49. 

LoMson,  contra. 

Bidlardj  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  upon  a  promissory  note,  made  payable  to 
the  payee  or  bearer,  in  the  name  of  a  bearer  by  special 
assignment  and  transfer.  The  defence  set  up  is,  that  the  note 
was  obtained  from  him  in  fraud,  and  without  any  valid  con- 
sideration ;  and  that  the  present  plaintiff  has  no  interest  in 
the  note,  but  that  it  has  been  put  into  his  hands  to  sue  on  in 
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fiimui  Din.  order  to  prevent  the  defeodant  from  setciog  up  his  equitable 
/muarir,  1839.  defence. 

^^,„^,  The  case  is  before  us  upn  several  bills  of  exception,  from 

^  the  first  of  which  it  appears,  that  the  judge  charged  the  jury, 

Wben  th  d  ^'^^^  whcu  an  equitable  defence  is  set  up,  and  fraud  in  the 
fendant  mu  up  transfer,  to  deprive  the  defendant  of  his  defence,  if  the  note 
i!»iM  to^hilTnote  ^  payable  to  bearer,  or  transferred  by  blank  endorsement, 
famd  in'^e  ^^^  ^^^^  ^^  consideration  given  for  the  note,  and  that  the 
tnotfer  of  it  to  plaintiff  came  fairly  by  it,  devolves  upon  the  plaintiff;  but 
d^me*  Mm  of  ^^at  the  case  is  different  when  the  transfer  is  a  special  one, 
this  defeoee,  the  ^^^  ^^^  \j^  ^^^\^  ^^^  l^he  proof  devolves  upou  the  defendant, 

burden  of  proof  r  r 

of  eonaidemtion  to  show  the  fraud  and  want  of  consideration, 
fairij  by  it  reiiu  lo  this  part  of  the  charge,  we  are  of  opinion  the  court 
^e^moKrmt  ^'"^  '"  supposing  that  the  form  of  the  transfer  makes  any 
/ermaketnodii-  difference  as  to  the  burden  of  proof, 
ther  bj  a  biaok  It  further  appears,  that  the  record  of  a  suit  of  Dunn  o«. 
dor^^Dt  ^^  Munday,  the  original  payee,  was  oflbred  for  the  purpose  of 
The  record  of  showing,  that  the  property  for  which  the  note  was  given,  was 
others,  not  only  seized  and  sold,  to  satisfy  a  judgment^against  Munday,  which 
mmI^U)  ^  that  ^^  received  only  to  prove  rem  ipsamt  to  loit,  that  such  a 
such  judgment  judffment  was  recovered,  but  that  it  did  not  prove  the  facts 

was    recovered,  "'**,.,  .  ,  ,  ."^  ^i. 

but  also  a  sale  of  stated  m  the  record,  or  that  a  sale  was  made,  as  set  forth  m 
me^oned^^t!  Baid  judgment,  and  the  jury  was  instructed  that  the  record 
itdoeinot,  hojr-  qq^\^  Jj^  admitted  to  prove  nothing  else, 
the  same  mds  It  appears  to  US  the  jury  may  have  been  misled  by  this 
br^^i^fendMt  charge  of  the  court,  which  to  a  certain  extent  is  correct,  but 
ation^ofthc'not'e  ^rroueous  SO  far  as  it  goes  to  tell  the  jury  that  the  record  did 
sued  on  and  sold  not  prove  the  sale  of  the  goods  mentioned  in  it.  It  is  true  it 
of  hirTendOT.  docs  not  prove  that  the  same  goods,  said  to  have  been  pur- 
p^!i^!!sed?:^e  chased  by  the  defendant,  were  sold  as  the  property  of  Mun- 
^efendant  is  not  clay ;  but  the  constablc's  rctum  is,  perhaps,  the  exclusive 
•oit  between  him  evidence,  that  certain  goods  seized  by  him  in  that  suit  were 
fenee'^^f^the  ^^^'  '^^^  identity  of  the  goods  was  a  distinct  question, 
note  alleged  to      w©  think  the  court  erred  alsa  in  admitting  the  bills  of 

have  been  given  i.-^.r-rvt  »•  .1 

for  the  price  of  goods  purchased  m  New-Orleans.     It  is  not  evidence  under 
^^'  oath,  and  the  simple  signature  of  the  alleged  vendor  does  not 

prove,  as  to  the  present  defendant,  that  such  goods  really 
were  bought. 
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his,  therefore,  ordered,  adjudged  and  decreed,  that  the  EmRiur  Dm. 
jadgmeDt  of  the  District  Court  be  avoided  and  reversed ;  and  January,  i839. 
it  is  furiher  ordered,  that  the  case  be  remanded  for  a  new      britsixb 
trial,  with  instructions  to  the  judge,  to  abstain  from  charging       ^^^^ 
the  jury  as  set  forth  in  the  bill  of  exceptions ;  and  that  the 
appellee  pay  the  costs  of  the  appeal. 


BRUGIER  vs.  BIRON. 

kmkh  FftOM  THE   COURT  OF  PR0BATS8,  FOR  THE  PARISH  AND  CITY  OF 

NBW-ORLEAmi. 

Where  two  penom,  whose  pretensions  are  aboat  equal,  claim  to  be 
appointed  curator  of  a  yacant  estate,  the  first  appljingr  will  be  preferred, 
nnless  the  one  opposing  aUeget  and  ihowt  a  better  right. 

In  ^his  case,  P.  S.  Biron  applied  to  the  judge  of  probates  to 
be  appointed  curator  of  the  vacant  estate  of  Eugene  Quezac, 
who  died  intestate  in  the  city  of  New-Orleans. 

Brugier  made  opposition  to  this  application,  and  claimed 
the  preference  on  the  ground  that  he  was  a  creditor  of  said 
estate  in  the  sum  of  one  hundred  and  seventy-four  dollars. 
He  further  alleged,  that  Biron  was  neither  a  friend  or  a 
creditor  of  the  deceased,  and  should  not  be  appointed. 

The  judge  of  probates  decided,  that  it  appeared  Biron  first 
applied,  and  that  he  had  caused  the  death  of.  Quezac  to  be 
recorded  and  the  seals  to  be  affixed,  and  paid  the  legal 
charges. 

That  Brugier  paid  certain  accounts  of  the  succession  five 
days  after  Biron's  application,  which  were  liable  to  be  con- 
tested ;  and  that  neither  of  them  showed  any  previous  inti- 
macy or  friendship  for  the  deceased ;  wherefore,  the  first 
applicant  is  entitled  to  the  curatorship.    Brugier  appealed. 


A 
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EAtnur  Dm.  HomeSy  for  the  appellant,  insisted  that  he  should  have 
January,  i8S».  been  preferred,  because  he  was  a  creditor  and  the  other  was 
'  not.    Louiriana  Code^  1114. 


BB170IEB 

■iBoir. 


Thidenj  contra. 

Carletotif  /.,  delivered  the  opinion  of  the  court. 

This  is  a  contest  between  two  applicants  for  the  curator- 
ship  of  the  estate  of  Eugene  Qaezac,  who  died  in  this  city 
on  the  11th  September,  1837. 

Biron,  the  first  applicant,  filed  his  petition  on  the  13th> 
and  Brugier  his  opposition  on  the  20th  of  the  same  month. 
Neither  of  them  were  creditors  of  the  deceased.  Biron 
caused  the  recording  of  the  death  of  Quezac  to  be  made,  the 
seals  to  be  afiixed,  and  paid  the  legal  charges  therefor. 

Two  days  after  he  filed  his  petition,  Brugier  paid  the 
expenses  of  interment,  and  the  unsettled  accounts  of  two 
creditors  of  the  deceased,  both  together  amounting  to  a  very 
inconsiderable  sum. 

The  court  overruled  the  opposition,  conferred  the  curator- 
ship  on  Biron,  and  Brugier  appealed. 
By  the  Code  of  Practice,  article  972,  it  is  provided,  that 
penon^whc^  ^^^^  Opposition  can  only  be  founded  on  the  allegation  of  a 
P«^««"«ioM  are  better  right  on  the  part  of  the  person  claiming  the  tutorship, 
ehim  to  be  ap-  (in  the  French  text,  **  la  curateUe^'*^)  otherwise  it  shall  be 
of  "a^ac«nt*e^  rejected  with  costs,  and  shall  not  prevent  the  confirming  the 
T^'^^wiu  *£e  ^"^^'^'P>  (l<icwateUey)  on  the  person  demanding  it,  if  he  pos* 
preferred,  un-  scss  such  requisites  and  give  such  security  as  the  law  calls  for. 
iMsioff^  ^^Zmt  ^G  do  not  think  the  court  erred.  Brugier  did  not  show 
Srf^JT "       ^^^^  better  right  as  is  contemplated  by  this  law,  and  the 

court  acted  correctly  in  rejecting  his  pretensions  and  sus- 
taining the  first  application. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  afiirmed,  with  costs. 
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BRADFORD  V8.   DORTCR   ET   AL.  fiASTEBir  Dm. 

January^  1 839. 

ArrSAI.   FEOM  TBI   OOUKT    OF   THK    TBIKD    JUDICIAL    DI8TAICT,    FOR.  TB£  s====ss 
FA&MH  OF  BAST   FKLIGIANA,  TBB   JUOGB   OF  TBB   BIOHTH   FBESIDING.  BBA9FOBB 

V9, 

'Whore  a  tract  of  land  is  sold  for  cash  at  the  probate  sale  of  a  succession,    '^*''^''  vr£L, 
and  ezpresely  declared  to  be  subject  to  a  lien  in  faTor  of  the  vendor,  for 
the  original  price  and  interest,  and  the  purchaser  bids  over  this  amount, 
he  is  entitled  to  the  benefit  of  his  bid,  by  paying  the  overpluM  in  eof^. 

80,  if  the  sum  due  the  vendor  has  been  seized  in  execution,  the  purchaser  of 
the  land  at  probate  sale  takes  it  subject  to  this  daim,  in  whosesover  hands 
it  may  come. 

This  suit  commenced  by  iDJunction,  to  restrain  the  resale  of 
a  certain  tract  of  land,  which  the  plaintiff  had  purchased  or 
was  struck  off  to  him,  at  the  probate  sale  of  the  succession  of 
George  W.  Dortch,  deceased. 

The  fiicts  of  the  case  are  fully  stated  and  set  forth  in  the 
opinion  of  this  court,  which  follows. 

The  district  judge  presiding,  non-suited  the  plaintiff,  and 
dissolved  the  injunction^  and  he  appealed. 

JSndrews  and  Bayk  for  the  plaintiff  and  appellant. 

Lawsan,  contra. 

CarhUmy  /.,  delivered  the  opinion  of  the  court. 

The  petitioner  avers,  that  at  a  probate  sale  of  the  estate  of 
6.  W.  Dortch,  deceased,  on  the  11th  April,  1834,  he  pur- 
chased as  the  last  and  highest  bidder,  for  four  thousand  one 
hundred  and  fifty-five  dollars,  all  the  right,  title  and  interest 
of  the  deceased,  to  a  tract  of  land  of  500  arpehts,  situated  on 
Black  Creek,  in  the  parish  of  East  Feliciana,  and  subject  to  a 
lien  or  privilege  in  favor  of  James  Bradford,  the  vendor  of 
the  deceased,  for  the  sum  of  three  thousand  eight  hundred  *< 

and  fifty  dollars ;  that  the  overplus  of  that  sum  was,  accord- 
ing to  the  conditions  of  sale,  to  be  paid  in  ready  money  to  the 
defendant,  E.  6.  Dortch,  as  the  widow  and  tutrix  of  the 
minor  children  of  the  deceased;  that  he  tendered  to  the 
parish  judge,  by  whom  the  land  was  sold  at  auction,  certain 


80  CASES  IN  THE  SUPREME  COURT 

Eastehs  Dist.  notes  drawn  by  said  James  Bradford,  for  more  than  the 
Jmuiory,  1839.  amount  due  him  on  the  price  as  vendor ;  as  also,  three  hun- 
BEABioBD  ^^^^  dollars  in  cash,  being  the  sum  over  and  above  the  ven- 
'^'  dors  privilege,  for  which  the  land  was  struck  off  to  him,  ail 

of  which  was  refused  by  the  parish  judge  ;  and  that  he  there- 
fore deposited  the  money  in  the  Union  Bank  at  Clinton ;  that 
nevertheless,  the  judge  has  readvertised  the  land,  and  is  about 
to  sell  it  to  the  great  damage  of  the  petitioner,  and  concludes 
with  a  prayer,  that  the  defendants  and  parish  judge,  as  auc- 
tioneer, be  perpetually  enjoined  from  the  resale  of  the  land ; 
and  that  he  be  decreed  to  be  the  owner  thereof,  and  of  all  the 
right,  title  and  interest  of  the  said  deceased  in  the  same. 

The  injunction  was  accordingly  granted,  until  the  further 
order  of  the  court. 

The  defendants,  for  answer,  insist  that  the  plaintiff,  from 
his  own  showing,  is  not  entitled  to  recover ;  that  the  land 
was  advertised  and  sold  for  cash ;  and  that  the  whole  of  the 
four  thousand  one  hundred  and  fifty-five  dollars  ought  to 
have  been  tendered  in  money,  and  not  the  notes  and  surplus 
only  over  the  amount  of  the  vendor's  lien ;  further,  that 
before  the  sale,  all  the  rights  and  privilege  of  James  Brad- 
ford, the  vendor,  were  seized  under  a  fi,  fa.,  at  the  suit  of 
the  Louisiana  Bank,  in  virtue  of  a  judgment  against  him ; 
that  due  notice  thereof  was  given  to  the  defendants,  previous 
to  the  adjudication  ;  and  that  thereafter,  all  the  rights  of  the 
vendor,  were  divested  by  a  sheriff's  sale,  made  to  D.  M. 
Bradford  and  Beauchamp. 

The  plaintiff  obtained  leave  to  file  an  amended  petition, 
claiming  one  thousand  dollars  damages,  which  he  alleges  to 
be  the  value  of  the  rents  of  the  land  while  withheld  from  him. 

The  District  Court  gave  judgment  as  of  non-suit  against 
the  plaintiff,  and  he  appealed. 

According  to  the  terms  of  sale,  as  fixed  by  the  creditors  of 
the  deceased,  and  set  out  in  the  proc^  verbal  thereof,  it  is 
stated  that  "  the  land  and  negroes  will  be  sold  for  cash,  the 
personal  property  on  a  credit  of  twelve  months,  purchasers  to 
give  notes  with  approved  personal  security,  bearing  an  inte- 
rest of  ten  per  cent,  per  annum  after  due,  until  paid."    The 
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proc^M  verbal  {uriher  declares,  *Hhe  tract  of  land  on  Black  EAsrEnir  Dist. 
Creek^  being  next  offered  for  sale,  and  it  being  announced  to  ^°^"^nfi  'M9, 
the  bidders,  that  it  was  subject  to  a  lien  in  favor  of  James      BBiDrouD 
Bradford,  for  the  purchase  price  and  interest,  and  being  often   nonTca  bt  al. 
and  repeatedly  cried,  was  struck  off  to  David  Bradford,  for 
the  price  and  sum  of  four  thousand  one  hundred  and  fifty* 
five  dollars. 

It  appears,  moreover,  as  is  alleged  in  the  defendants'  Whereatnct 
answer,  that  a  short  time  before  the  adjudication,  the  rights  f^r|!^"h  'at'ulf 
of  James  Bradford,  the  vendor,  were  seized  at  the  suit  of  the  probate  sale  of  a 
Louisiana  Bank,  and  notice  thereof  given  to  the  defendants,  expressly deciar- 

Under  this  statement  of  the  case,  the  principal  question  to  to  allien  inVvor 
which  our  attention  has  been  drawn  is,  whether,  by-this  °f*'*®^f"*\°f  ^<**' 

'  »       ^  the  original )brtr« 

adjudication,  all  the  right  and  title  of  the  deceased  to  the  and  interest,  and 
land,  passed  to  David  Bradford,  the  plaintiff  1  bids   over  *hU 

It  appears  to  us,  that  inasmuch  as  the  land  was  sold,  ■[|I|*,'J"5'  to* the 
subject  to  the  lien  of  James  Bradford,  the  vendor,  all  that  benefit  of  hu 
could  be  required  of  the  plaintiff  was,  that  he  should  pay  the  the*  overphu  in 
overplus  in  money,  which  it  is  not  disputed  he  offered  to  do.  *^^^^  if  the  sum 
He  could  not  be  also  required  to  pay  in  cash,  the  amount  of  <J«e  the  vendor 

has  bt^en  seized 

the  lien,  for  that  would  have  been  to  contradict  the  very  in  execution,  the 
terms  of  the  sale  ;  and  he  would  have  still  held  the  land  C^'rpro^^^^^^ 
liable  to  the  vendor's  claim,  so  that  he  might  have  been  ^\^:    ^^^^^n    it 

■  f¥^i  •  I  •    1      •     subject    to    this 

compelled  to  pay  the  same  sum  twice.     This,  we  think,  is  claim,  in  whose- 
ihe  only  effective  and  reasonable  interpretation  that  can  be  may*com^  ' 
given  to  the  conditions  of  the  sale,  as  disclosed  in  the  proce« 
terhal. 

But  the  defendants'  counsel  insist,  that  the  seizure  by  the 
Louisiana  Bank,  of  the  vendor's  privilege,  before  the  adjudica- 
tion, and  its  subsequent  sale,  divested  James  Bradford  of  all 
his  rights  against  the  successsion  of  Dortch.  This  is  a  ques- 
tion not  necessary  for  us  to  decide,  and  we,  therefore,  express 
no  opinion  upon  it.  All  the  parties  interested  are  not  before 
us;  and  in  whomsoever  the  privilege  of  the  vendor  may 
abide,  whether  in  himself,  or  the  purchaser  under  the  seizure, 
is  a  matter  to  be  settled  with  the  plaintiff,  who  takes  the  land 
subject  thereto. 

Nor  doVe  conceive,  that  the  tender  of  the  notes  of  Jamee 
11  VOL.  xin. 


BKARD  rr  AL. 
FOTBBAB. 


82  CASES  IN  THE  SUPREME  COURT 

Birmiir  DifT.  Bradford,  to  the  amount  of  his  privilege,  by  the  plaintiff,  can 
Jamtary,  tg39.  ^^  ^jj  ^ff^^^  ^j^^  merits  of  the  case.     The  only  point  before  us 

being,  whether  the  plaintiff  has  complied  with  the  terms  of 
sale  and  adjudication,  and  we  are  of  opinion  he  has  complied 
with  them,  and  that  he  thereby  acquired  all  the  right,  title 
and  interest  of  the  deceased,  G.  W.  Dortch,  to  the  land  in 
question. 

With  respect  to  the  claim  for  damages  set  up  by  the 
plaintiff,  the  testimony  is  scant  and  unsatisfactory,  and  does 
not  enable  us  to  form  any  opinion  upon  the  subject. 

We  think  the  court  below  erred  in  non-suiting  the  plaintiff; 
that  the  injunction  ought  to  be  reinstated,  and  made  perpe- 
tual, and  the  cause  remanded  for  further  proceedings. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed  ;  that 
the  injunction  be  reinstated  and  made  perpetual ;  that  this 
cause  be  remanded  for  further  proceedings  according  to  law, 
and  that  the  appellees  pay  the  costs  of  this  appeal. 


BEARD  ET  AL.  VS.  POYDRAS.  * 

APPEAL    FROM    THB    CODRT    OF    THE    FOURTH   JUDICIAL    DISTRICT,   FOR    THB 
PARISH  OF  POINT  COUPEE,  THE  JUDGE  OF  THE  SECOND  PRESIDING. 

A  certiorari  will  be  refused,  when  it  appears  it  is  not  in  the  power  of  the 
clerk  to  supply  the  defect  in  the  record  from  documents  in  his  office. 

If  it  appears  the  appellant  has  been  without  fault,  and  prevented  by  acta  of 
the  advenjo  party  from  bringing  up  a  complete  record,  the  court  may,  in 
in  its  discretion,  send  the  case  back  for  a  new  trial. 


*  This  opinion  was  deliTered  io  April,  1838,  and  suspended  antil  this  (ena. 
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When  there  is  an  agreement  in  the  record  that  the  case  shall  first  be  tried  Eastern  Dist. 
between  the  original  parties,  the  warrantors  need  not  be  made  parties  ta  Janumyt  1839. 

•"•••W*^  BIABDITAL 

When  the  record  is  incomplete,  the  case  may  still  be  set  down  for  argument       fotdaar. 
on  any  bill  of  exception,  or  matters  apparent  on  the  face  of  the  record. 

The  plaintiffs  in  this  case  appealed  from  a  judgment  in 
favor  of  the  defendant,  Poydras.  There  were  several  per- 
sons called  in  warranty,  but  the  parties  entered  into  an 
express  agreement  of  record,  that  the  case  be  first  tried  and 
finally  determined  between  the  original  parties  to  the  suit, 
before  proceeding  against  the  warrantors. 

The  clerk  certifies  that  the  record  contains  all  the  evidence 
adduced  on  the  trial,  except  certain  documents  which  he 
describes  as  having  been  introduced  in  evidence  by  the 
defendant,  ^*  hU  have  never  been  filed  in  the  case^^  etc.  It  was 
objected  to,  on  the  part  of  the  defendant,  that  the  record  wa« 
incomplete.  A  ceriuyrarij  to  complete  the  record,  was  then 
applied  for  and  refused. 

LobdeUy  for  the  warrantors,  moved  to  dismiss  the  appeal, 
because  they  had  not  been  made  parties  and  cited  in  the 
appeal,  when  they  were  made  parties  and  appeared  in  the 
court  below. 

L.  JaniOf  for  the  defendant,  moved  also  to  dismiss  the 
appeal,  on  account  of  various  imperfections  in  the  record,  and 
for  want  of  the  warrantors  being  cited  in  the  appeal. 

Preston^  for  the  plaintiffs  and  appellants,  argued  to  sustain 
the  appeal,  and  showed  that  the  imperfections  in  the  record 
were  occasioned  by  the  defendant  and  warrantors,  etc.  He 
moved  for  further  time  to  complete  the  record,  and  cite  in  the 
warrantors,  etc. 

BuUardy  J.,  delivered  the  opinion  of  the  couft. 
In  this  case  we  have  considered  the  motion  for  a  certiorari, 
to  complete  the  record,  and  being  of  opinion  that  it  would  be 
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Eavtbrv  Dist.  doing  a  vain  thing,  inasmuch  as  it  is  not^in  the  power  of  the 

Jamtanf,  1839.  clerk  to  Supply  the  defect  from  documents  in  his  office,  the 

HUTceiM,      motion  is  overruled.     If  we  were  satisfied  that  the  appellants 

TirroB,ETc.     had  been  without  fault,  and  that  they  had  been  prevented  by 

DOBDinrAK.     the  acts  of  the  other  party  from  bringing  up  a  complete 

record,  we  might  think  ourselves  authorized  to  send  the  case 

back  for  a  new  trial. 

A  motion  has  also  been  made  to  dismiss  the  appeal,  on  the 
ground  that  the  warrantors  are  not  parties.  We  think  the 
agreement  in  the  record,  that  this  case  shall  first  be  tried  as 
between  the  original  parties,  takes  it  out  of  the  general  rule, 
and  that  it  was  not  necessary  to  make  the  warrantors  parties 
to  the  appeal.     The  motion  to  dismiss  is  overruled. 

The  case  must,  therefore,  be  set  down  for  argument,  on 
any  bill  of  exceptions,  or  matters  of  law  apparent  on  the  face 
of  the  record,  which  the  appell&^t  may  assign. 


HUTCHISS,    TUTOR,    ETC.   VS.    DODD    ET   AL. 

V  APFRAL   FROM   TITK    COUKT   OF    PROBATK8,    FOR  THE    PARISH    OF   WEST 

BATOV   ROUOX. 

The  sale  of  an  estate  inherited  by  minor  heirs,  may  be  made  below  the 
price  of  the  appraisement,  in  order  to  pay  the  debts  of  the  ancestor. 

But  when  tttch  sale  is  not  provoked  by  any  creditor,  and  it  is  not  shown  to 
be  necessary  for  the  payment  of  debts,  but  that  it  was  made  principally 
to  effect  a  partition,  it  is  null  and  may  be  set  aside. 

This  iB  an  action  instituted  by  the  plaintiff  as  tutor  of  the 
minor  children  of  James  Hackett,  deceased,  to  annul  a  sale 
of  the  property  of  his  succession,  on  the  ground  that  it  was 
made  below  the  appraised  value. 

He  shows,  that  in  pursuance  of  the  advice  of  a  family 
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meeting,  and  an  order  of  the  Court  of  Probates,  the  planta*  Eastxbit  jdist. 
lion  and  lands  of  the  late  James  Hacked  were  appraised  at  Jomtary^  issft, 
the  sum  of  eighteen  thousand  dollars,  and  offered  for  sale  in      hutchim, 
two  divisii^Ds  or  lots;  and  that  the  defendant,  Dodd,  pur-    tutor, etc. 
cba^d  one  of  said  lots,  for  eleven  thousand  one  hundred  and    sood,  n  al. 
forty  dollars,  and  F.  Duplantier,  the  other,  for  four  thousand 
eight  hundred  and  ninety-five  dollars,  making  an  aggregate 
of  sixteen  thousand  and  thirty-five  dollars,  and  falling  short 
of  the  appraised  value.     He  prays  that  said  sale  be  annulled, 
and  the  property  resold  according  to  law. 

The  family  meeting  declared,  ^'  that  in  order  to  pay  the 
debts,  and  for  the  best  interests  of  the  minors,  the  property 
should  be  sold,  etc." 

The  land,  consisting  of  a  sugar  plantation,  fronting  on  the 
Mississippi  river,  was  divided  into  divisions  or  lots,  and  put  up 
at  public  sale,  when  the  defendants  became  purchasers  at  less 
than  the  appraised  value. 

The  plainlifi* insisted,  that  the  parish  judge  should  proceed 
to  a  resale  of  the  property  according  to  law,  which  was 
refused.  He  then  instituted  the  present  suit,  to  set  aside  the 
first  sale,  as  illegal  and  null. 

The  judge  of  probates  decided  these  sales  were  good,  and 
from  judgment  maintaining  them,  the  plaintifif  appealed. 

Labauve,  for  the  plaintiff  and  appellant. 

MaTivOj  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  complains  of  a  judgment  which  sustains  a 
sale  of  the  land  of  the  minors  whose  tutor  he  is,  and  which 
he  sought  to  set  aside,  on  the  ground  that  it  was  illegally 
made  below  the  price  of  the  appraisement.     The  court  sus- 

The  Mle  of  an 

tained  the  sale,  because  it  was  made  with  the  advice  of  a  enate  inherited 
family  meeting,  for  the  purpose  of  paying  the  debts  of  the  ^J^Jl'^Jl^ 
minors'  ancestor,  and  to  effect  a  partition.  low  die  pnee  of 

the        ftntwmiiea 

It  appears  to  us,  the  judge  of  probates  was  in  error.     It  is  ment,  in  m^ 
true  that  when  creditors  sue  for  their  debts,  and  procure  a  ^SJiJilwrtor!' 

sale  of  the  estate  for  their  payment,  the  land  may  be  sold  as    But  when  «ic& 

1  11        1      .  1     .  1   I       •      "i®  ••  "*<*t  P*^ 

m  other  cases,  although  minors  may  be  interested  therein  ;  Toked  hy  any 
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EAfTiBir;  DiflXi  because  the  minors,  at  best,  have  but  a  residuary  interest  in 
JanttoTf,  t8S9.  the  estate,  which  can  be  ascertained  only  by  a  full  adminis- 
HiTTCHits  "^  tralion.     8  Louisiana  Reports,  412. 

TUTon,  ETC        In  the  present  case,  the  sale  was  not  provoked  by  any 

90DD  KTAL.     credltor,  and  it  does  not  appear  from  the  record  that  the  sale 

ereditor,  and  it  ^as  necessarv  for  the  payment  of  debts,  for  which  creditors 

II  not  shown  to  . 

be  neeessary  for  Were  pressing,  but  principally  for  a  partition. 

the  paTment  of 
debts,  but  that  it 

wai  made  prio-  jt  jg^  therefore,  ordered,  adjudged  and  decreed,  that  the 
a  partition,  it  ii  judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
■eta^de.™*^      reversed,  and  that  the  sale  to  the  defendants,  of  the  lands  of 

the  minors,  be  annulled  and  set  aside,  and  that  the  property 
be  resold  according  to  law  ;  the  defendants  paying  costs  in 
both  courts. 


EASTERN  DISTRICT— MARCH  TERM,  1839. 


Monday,  March  4tL — On  this  day,  P.  A.  Rost  and  Georok  Eustib,  who 
were  recently  appointed  Judges  of  this  Court,  appeared,  and  after  having  taken 
the  oaths  prescribed  by  kw,  took  their  seats  on  the  bench ;  Judge  Martin,  the 
senior  Judge,  presiding.  The  commissions  of  the  new  Judges  having  been  read 
in  open  Court,  and  it  appearing  that  they  bore  date  the  same  day,  the  Judges 
are  required  by  law  to  sit  by  seniority  of  age ;  Judge  Rost  being  the  senior, 
took  his  seat  on  the  right,  and  Judge  Eustis  on  the  left  of  the  presiding  Judge. 

The  Court  at  this  date  consists  of 

The  Honorable  FRANgOIS  XAVIER  MARTIN, 
"  "        P.  A.  ROST, 

GEORGE  EUSTIS. 


ESCURIX  VS.   DABOVAL. 

APFSAL    mOM     TRK     COUET    OV     THE    SIECOlfD     JUDICIAL     DIlTftlCT,    VOK 
TBI  PAmiSH  or  ST.  JAMBB,  THB  JUDOB   OV  THE   VOUKTB   r&BBIDlNO. 

A  jndgmeot  creditor  is  liable  in  damagres,  in  an  action  for  the  false  imprison- 
ment of  hie  debtor  on  a  ea,  to.,  if  the  writ  israee  ^UgaUy  ;  bat  where  no 
malice  ia  shown,  and  the  party  might  have  been  easily  mistaken  in  tak- 
ing oat  his  wiit,  if  considerable  damages  are  given,  the  court  will  grant  a 
new  triaL 

So,  where  the  creditor,  without  malice  shown,  took  out  his  ea.  hl.^  on  advice 

of  his  counsel,  and  imprisoned  his  debtor  for  twenty  days,  and  the  jury  gave 

three  thousand  dollars  in  damages  for  false  imprisonment,  the  conrt 
ordered  a  new  trial,  and  said,  ^  had  there  been  a  plea  of  prescription  on 

the  part  of  the  defendant,  it  would  have  been  noticed,  and  without 

expressing  an  opinion  as  to  its  effect,  suggest  that  it  be  filed  before  the 

next  tiial.'^ 

This  19  an  action  to  recover  damages  for  false  imprison- 
ment.    The  case  was  before  this  court  in  February,  18S5, 


Eastxbv  DrsT. 
•MbrcA,  1899. 


habovai. 

48      Ml 


DABOYAL. 
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Kimmv  Out.  and  reoiaDded  for  a  new  trial.     The  facts  of  the  case  are 
Mareh^  1839.   slated  in  the  former  trial  in  this  court.     See  7  Lamsiana 
iscuRix       Rcporti^  575. 

The  present  defendant  having  obtained  a  judgment  against 
Escurix,  the  plaintiff  in  this  suit,  caused  execution  to  issue 
thereon,  in  which  a  slave  was  seized  and  sold,  and  the  pro- 
ceeds of  sale  was  enjoined  in  the  sheriff's  hands  by-  the  wife 
of  the  debtor.  Escurix,  the  debtor,  having  gone  from  the 
parish  of  St.  James,  where  the  judgment  was  rendered,  to 
Ascension,  Daboval  took  out  an  execution  directed  to  the 
sheriff  of  *that  parish,  which  was  returned  nulla  baiui.  He 
then,  on  the  advice  of  his  counsel,  caused  a  ca.  sa.  to  issue, 
upon  which  Escurix  was  imprisoned  about  twenty  days,  and 
gave  a  bond  for  the  prison  limits.  He  afterwards,  by  his  coun- 
sel, had  the  writ  of  co.  $a.  quashed,  on  motion  before  the  Dis- 
trict Court  in  the  parish  of  St.  James,  and  set  aside  as  having 
illegally  issued.     See  8  LouUiana  Reports^  96. 

Escurix  then  commenced  his  action  against  Daboval  for 
false  imprisonment,  and  claimed  three  thousand  dollars  in 
damages. 

On  the  return  of  the  cause  from  this  court  it  was  again 
submitted  to  a  jury,  on  all  the  evidence  and  facts  exhibited 
by  the  parties. 

The  judge  charged  the  jury,  that  the  whole  question 
turned  upon  the  legality  or  illegality  of  issuing  the  writ  of 
capias  ad  satisfaciendum. 

The  defendant's  counsel  requested  the  judge  to  charge  the 
jury,  that  "even  if  the  issuing  of  theca.  sa.  was  considered 
illegal,  yet  the  jury  could  only  find  such  special  damages  as 
were  proved,  unless  they  were  convinced  the  defendant  was 
actuated  by  malice ;  andthat  the  allowance  of  smart  rooney^ 
or  vindictive  damages,  could  only  be  found,  when  the  jury 
were  clearly  convinced  that  the  defendant  was  actuated  by 
malice  in  imprisoning  the  plaintiff."  This  part  of  the  charge 
was  refused,  and  the  defendant  took  his  bill  of  exceptions  to 
the  refusal  of  the  judge. 

The  jury  returned  a  verdict  of  three  thousand  dollars  in 
damages  for  the  plaintiff.  After  an  unsuccessful  attempt  to 
obtain  a  new  trial,  the  defendant  appealed. 
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/.  8egher$y  for  the  plaintiff,  urged  the  affirmance  of  the  Eknaa  Dm. 
jadgnient.  March^  i8d9. 


Ibky  and  Jfichohy  for  the  defendant,  insisted  that  the 
damages  were  excessive,  and  were  wholly  unsupported  by 
the  evidence  and  the  nature  of  the  case.  Various  other 
matters  were  urged  in  mitigation,  and  in  defence  of  the 
action. 

Eustisy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  damages  for  false  imprisonment.    The 
plaintiff  complains  that  he  was  arrested  on  the  second  day  of 
October,  1832,  under  a  writ  of  capUu  ad  satisfaciendwnij  ille- 
gally issued  by  the  defendant ;  that  he  was  imprisoned  for  more 
than  five  weeks  under  said  writ,  and  having  given  security 
for  the  prison  limits,  which  are  co-extensive  with  the  parish 
of  Ascension,  that  he  was  detained  there  for  ten  months,  his 
place  of  residence  being  in  the  parish  of  St.  James  at  the 
time ;  there  are  the  usual  charges  of  malice  on  the  part  of 
the  defendant,  in  relation  to  this  imprisonment  and  detention, 
and  the  injuries  stated  to  have  resulted  therefrom,  are  alleged 
to  have  been  of  the  most  serious  kind  to  himself  and  family. 
A  jury  on  a  previous  trial  gave  the  plaintiff  three  thousand 
dollars  damages ;  but  in  an  appeal  to  this  court,  the  judg- 
ment was  reversed,  and  the  cause  remanded,  in  order  to  ena- 
Ue  the  defendant  to  avail  himself  of  certain  matters  of 
defence  of  which  he  had  been  deprived  in  the  court  below. 

On  a  second  trial,  a  verdict  for  the  same  amount  has  been 
given ;  the  court  below  refused  the  defendant  a  new  trial, 
and  gave  judgment  for  the  amount  of  the  verdict ;  from  this 
judgment  the  defendant  has  appealed. 

When  this  cause  was  before  this  court  at  a  previous  term, 
the  only  matter  for  its  consideration  was  the  point  before 
stated ;  do  question  was  made  or  decided  as  to  the  amount 
of  the  damages. 

The  plaintiff  was  taken  into  custody  on  the  Sd  of  October, 
18S2 ;  he  was  detained  until  the  2gd  of  that  month,  when 
he  was  released,  on  giving  bonds  to  keep  the  limits  assigned 
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Eaiterv  Dirr.  for  debtors  in  such  cases.     Admitting  that  the  writ  was  ille- 
*^^^^  '^^'   gaily  issued,  on  the  plaintiff  executing  his  bond,  he  was  at 
ncuBix       large,  and  under  no  restraint  of  which  he  can  complain.     If 
9AB0TAL.      ^^^  ^"^  ^*^  illegally  issued,  the  bond  taken  out  under  it 
was  void,  and  his  remaining  in  the  parish  of  Ascension  after- 
wards was,  with  him,  a  matter  of  choice. 
The  writ  was  returned  on  the  2d  of  October,  18S3,  and 
A  judgment  certain  proceedinfifs  were  commenced  on  the  21st  of  Octo- 

ereditor  ii   Iw-  *  °  ,  -       i  t  j  i» 

bie  in  damasrei  bcr  of  that  year,  (a  year  less  a  day  after  he  was  released  from 
the^faiae 'impri-  custody,)  in  Order  to  test  its  validity. 

w""ebtor  on1[  ^^  ^'^®  ^"'  ^^  illegally  issued,  the  confinement  during 
CO.  to,,  if  the  twenty  days,  in  the  month  of  October,  1833,  was  illegal,  and 
^aifyi  where  no  ^  ^hc  defendant  is  bound  to  answer  for  the  validity  of  the 
Md'^lhe**'^'!^;  writ,  he  is  liable  to  the  plaintiff  for  damages.  The  amount 
nii^ht  hsTe  been  of  these  damages  is  a  question  on  which  we  have  not  been 
in  tailing  out  hi"  able  to  agree  with  the  judge  of  the  court  below  and  the  jury. 
Su '^"dTm^n  ^®  ^^  nothing  in  the  facts  of  this  case  but  an  attempt  oq 
are  given,  the  the  part  of  the  defendant,  a  creditor,  to  obtain  by  process  of 
a  new  trial.  law  from  his  debtor,  the  plaintiff,  the  payment  of  a  just  debt, 
er^'tor**wUhout  which  the  latter,  up  to  this  time,  has  been  able  to  defeat, 
maiioe    shown,  Nothing  that  we  find  in  the  whole  evidence  shows  any  malice 

took  out  his  ca. 

«a.  on  advice  of  on  the  part  of  the  defendant.  The  writ  was  issued  on  the 
irnVriuMd  hii  ^dvice  of  his  counsel,  and  although  it  has  been  determined 
debtor  for  twen-  that  the  Writ  was  illegally  issued,  its  illegality  is  very  far 
jury  ga've  three  from  being  clear  and  evident,  and  we  consider  it  a  subject 
in*^dami!gc8**for  ^^^^  which  a  Creditor  may  easily  have  been  mistaken,  and 
false  imprison-  counsel  may  have  well  differed  in  opinion.     Under  this  view 

roent,  the  court  it. 

ordered  a  new  of  the  case,  we  thmk  the  judge  erred  in  refusing  the  new 
••had  there  been  ^^ial  asked  by  the  defendant.     Had  there  been  a  plea  of  pre- 

■cn'^fon^on^thc  '^^"P^'^'^  ^"  ^^^  P^^^  ^^  ^^^  defendant,  we  should  have 
nait  of  the  de-  noticed  it,  and  without  expressing  any  opinion  as  to  its  effect, 
have  beenToti-  we  suggest  that  it  be  filed  before  the  next  trial  of  the  cause. 

eed,  and  without 
expressing      an 

opinion  as  to  iu  It  is,  therelore,  Ordered,  adjudged  and  decreed,  that  the 
that^it  be^d  judgment  of  the  District  Court  be  reversed,  the  verdict  set 
before  the  next  ^[^^^  ^j^^  ^  j,^^  (|.j^[  granted ;  and  it  is  further  ordered^ 

that  the  case  be  remanded  for  further  proceedings,  according 
to  law,  the  appellee  paying  the  costs  of  the  appeal. 
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LAPICE  VS.   SMITH.  Eastibh  Dm. 

March^  1859. 


APriAL  FBOM  TBB   COUET   OF  THB   rOUETH   JUDICIAL  DI8TEIOT1    FOR  THE 

LAPICE 

PAEISH   OF  rOlNT  COUPEE,  THE   JUDGE   THEEEOF  PEESIDINO.  .|^, 

An  informality  in  the  citation,  and  an  order  of  court  reqairing  a  new  one, 
doet  not  operate  a  diecontinnance,  lo  as  to  require  payment  of  costs  by 
the  plaintiff  before  the  soit  proceeds. 

A  itatate  of  another  state,  authenticated  by  the  great  seal  and  the  certifi- 
cate of  the  secretary  of  state,  is  admissible  in  evidence  here. 

An  obligation  executed  here,  and  made  payable  in  Mississippi,  will  be 
govenied  by  the  laws  of  that  state,  regulating  the  rate  and  payment  of 
interest  accruing  after  maturity. 

This  18  an  action  by  the  payee  against  the  maker  of  two 
promisBory  notes,  made  in  the  parish  of  Point  Goup6e,  and 
payable  at  the  Planters'  Bank  of  the  state  of  Mississippi,  at 
Natchez,  amounting  in  the  aggregate  to  the  sum  of  one 
thousand  four  hundred  and  thirty-one  dollars.  The  plaintiff 
claims  interest,  at  the  rate  of  eight  percent,  per  annum,  from 
the  time  said  notes  became  due,  until  paid,  which  is  allowed 
by  the  laws  of  the  state  of  Mississippi,  the  place  where  they 
are  made  payable. 

The  defendant  pleaded  several  exceptions  to  the  informa- 
lity of  citation,  etc. ;  and  in  his  answer,  admitted  his  signa- 
ture to  the  notes,  but  denied  the  allegations  generally. 

On  these  pleadings  and  issues  the  cause  was  tried. 

Several  bills  of  exception  were  taken  on  the  trial,  which 
are  noticed  in  the  opinion  of  the  court  which  follows,  and 
need  not  be  recapitulated. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

PaUenan,  for  the  -plaintiff,  urged  the  alBSrmance  of  the 
judgment  with  ten  per  cent,  damages  as  for  a  frivolous  appeal. 

SteoenSf  for  the  defendant  and  appellant,  insisted  that  his 
exceptions  were  improperly  overruled,  and  cited  in  his  support 
Code  of  PracOce,  artide  492,  536. 
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Zunma  Dirr.      2.  The  statute  of  Mississippi,  relating  to  the  rate  of  interest, 
■^^°^**  ^^^'    was  improperly  admitted  in  evidence.     The  notes  did  not 
i^icB       draw  interest,  none  being  stipulated  on  their  face ;  but  the 
^'         judgment  gives  interest,  and  in  this  respect  it  is  erroneous. 


Rostf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sues  upon  two  promissory  notes,  subscribed 

by  the  defendant,  and  made  payable  and  negotiable  at  the 

Planters'  Bank  of  Mississippi,  at  Natchez.    He  alleges  that, 

at  their  maturity  a  demand  of  payment  was  duly  made  at 

the  place  stipulated,  and  that  payment  was  refused  ;  he  prays 

judgment  for  the  amount  of  the  notes,  with  interest  at  eight 

per  cent,  per  annum,  since  they  became  due.    The  defendant 

first  excepted  to  the  citation,  on  account  of  informalities,  and 

his  exception  being  sustained  by  the  court,  a  new  citation 

issued. 

An  ioformaii-      "^^^  defendant  filed  an  answer,  which  we  deem  it  unne- 

tyintbeciteUoncessary  to  notice,  because  the  grounds  of  defence  which  it 

eoart  requiring  contains  are  entirely  unsupported  by  evidence.     During  the 

Il«H^''oM«te***i  ^"*^'»  ^w®  ^^'^8  ^^  exception  were  taken  by  the  defendant's 
diteoDtmoanee    couusel :  one  to  the  Opinion  of  the  court,  that  the  suit  might 

lo  as  to  require  ,  ii-iiii  i  i^. 

Miymentofeotts  be  proceeded  m,  although  the  costs  mcurred  on  the  first  cita- 

b^fore  tScT' rait  ^^^^  ^^^  ^^^  ^^^^  wholly  paid ;  the  other,  to  the  admission 
pi^^oeedt.  iQ  evidence,  of  a  copy  of  a  statute  of  the  state  of  Mississippi 

ftnothertttteau-  under  the  great  seal  of  the  state,  and  the  certificate  of  the 
the'^neat  teal  Secretary  of  state.  There  is  nothing  in  either  of  these 
eate  of  the^te-  Q'*)®^^®"^-  -^^  informality  in  the  citation  cannot  be  consi- 
cretarjr  of  itate,  dered  as  a  discontinuance,  and  the  copy  of  the  statute  bearing 
loeTi'denoehere.  upon  its  facc  the  great  seal  of  the  state  of  Mississippi,  and 
facetted  **^CTe  ^^^  Certificate  of  the  secretary  of  state,  who  is  by  law  the 
and  made  paya-  keeper  of  that  seal,  required  no  other  authentication.  Judg- 
pt^  wii/be'go^  ment  was  given  in  favor  of  the  plaintiff  in  the  court  below, 
iw*^of*^  that  ^^^  ^®  ^^®  ^^  opinion  it  ought  to  be  aflSrmed.  The  obliga- 
■tate,  regulating:  tions  sued  on  being  payable  in  the  state  of  Mississippi,  the 

the  rate  and  pay-  ^.    ,         .  .  ^         •     .  , 

mentof  intei-ett  rate  of  interest  accruing  after  their  maturity,  must  be  regu- 
lated by  the  laws  of  that  stale.  But  as  the  defendant  may 
have  had  doubts  on  the  subject,  on  account  of  the  notes  hay- 
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ing  been  subscribed  in  Louisiana,  we  will  not  allow  damages  EimitH  Dm. 
for  a  frivolous  appeal^  as  prayed  for  by  the  plaintiff  March,  im. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


LE  BRET  V8.  BELZ0N8. 

APPIAI.  FROM  THB   COURT  OF  THE   FOURTH  JUDICIAL   DI8TRICT9    FOR    TBI 
FARI8H  OF  POINT  OOUPBIC,    THB  JUDOB    THEREOF  PRE8IDINO. 

Tbe  declarations  of  a  witness  on  his  voir  dire^  touching  his  interest  and 
connection  with  one  of  the  parties  to  the  suit,  are  entitled  to  greater  credit 
than  his  statements  to  a  third  person  when  not  under  oath. 

If  some  parts  of  the  evidence  offered  in  a  case  is  irreleyant,  it  affords  no 
good  ground  to  reject  the  whole.    The  objectionable  parts  only  should 

be  disregarded. 

Irrelerant  testimonj  will  be  disregarded  in  this  court,  but  funushes  no 
groond  for  remanding  a  cause. 

Bills  of  exception  to  tlie  admissibility  or  rejection  of  evidence,  should  state 
the  grounds  on  which  the  parties  rely,  in  so  clear  a  manner  as  to  enable 
the  court  to  comprehend  them.  Inadmissibility  ib  perhaps  too  general 
an  objection. 

This  is  an  action  against  the  defendant,  to  recover  the  sum 
of  four  hundred  dollars  in  damages,  for  failing  and  refusing 
U>  issue  an  execution,  as  clerk  of  the  Parish  Court  of  Pointe 
Couple,  on  a  judgment  which  the  plaintiff  alleges  he  had 
obtained  in  said  court  against  one  Devall,  for  two  hundred 
and  eighteen  dollars,  with  interest  and  costs. 

He  alleges,  that  he  several  times  demanded  of  the  defend- 
ant, as  clerk,  to  issue  a  fieri  facias  on  his  said  judgment,  to 
the  parish  of  West  Feliciana,  against  the  property  of  Devall, 
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fiAinmv  DitT.  situated  therein,  and  that  he  constantly  refused  ;  as  also  did 
Mateh^  1839.    his  deputy,  (Valery  Ledoux)  by  reason  of  which  he  has  lost 
"*  his  debt     He,  therefore,  prays  judgment  for  four  hundred 


^'  dollars  in  damages,  which  he  has  sustained  in  consequence 

of  the  refusal  of  the  defendant  to  issue  said  writ,  as  he  was 
bound  to  do  by  law. 

The  defendant  pleaded  a  general  denial,  and  upon  this 
issue  the  cause  was  tried  by  the  court. 

On  the  trial,  several  bills  of  exception  were  taken,  in 
relation  to  evidence  and  witnesses  offered  by  the  parties. 
The  substance  of  thdfee  exceptions  are  stated  in  the  opinion 
of  the  court,  and  need  not  be  recapitulated.  The  appellant 
relied  on  these  exceptions  for  the  reversal  of  the  judgment 

The  district  judge  gave  judgment  for  the  defendant,  from 
which  the  plaintiff  appealed. 

SteoenSf  for  the  appellant. 

L.  /onin,  contra. 

Martiny  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  seeks  to  recover  from  the  defendant,  clerk  of 
the  court  of  the  fourth  district,  the  amount  of  a  judgment 
which  he  had  obtained  against  one  Devall,  in  that  court,  oq 
the  ground  that  he  was  disabled  from  having  satisfaction 
thereof,  through  the  great  neglect  and  delay  of  the  present 
defendant  in  issuing  execution. 

The  general  issue  was  pleaded  ;  there  was  judgment  for 
the  defendant,  and  the  plaintiff  appealed. 
Th  ded  -  ^^^  attention  is  first  drawn  to  a  bill  of  exceptions,  taken 
tion  of  a  wit-  by  the  plaintiff  to  the  admission  of  Ledoux,  a  witness  offered 
vwv  d^ltouch-  ''y  ^b®  defendant,  on  the  ground  of  interest  It  being  alleged 
1^  *!lJnniS^n  ^^^^  ^^  ^^  ^^^  defendant's  deputy,  and  entitled  to  a  portion 
with  one  of  the  of  the  fees,  as  a  compensation  for  his  services.  The  witness 
a^'are  entitled  being  examined  on  the  voir  dirt^  deposed,  that  he  was  com- 
SiSThU^  «^Ji  pcnsated  by  a  salary,  and  not  by  a  portion  of  the  fees.  This 
ments  to  a  third  was  attempted  to  be  disproved  by  the  testimony  of  Mix, 
notuider oath!"  which  was  received  without  opposition.    He  deposed  that  he 
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heard  Ledoux  say,  within  two  months,  that  he  had  one  half  bastbah  Dut. 
of  the  fees  of  said  office  as  his  compensation  for  the  last  year,   ^^forcA,  isag. 
as  deputy  clerk.  lxbret 

It  does  not  appear  to  us  the  court  erred.    The  plaintiff  had      biuohs. 
called  on  Ledoux  to  swear^  and  the  court  correctly  gave 
greater  credit  to  what  he  mote^  than  to  what  he  had  said 
when  not  under  oath. 

Another  bill  of  exceptions  taken  by  the  plaintiff,  is  to  the  jf  ^^^  ^^^ 
admission  of  two  documents  or  pieces  of  testimony,  which  of  the  eTidenoe 
were  objected  to,  one  on  an  allegation  that  it  contradicted  the  is  irreieTant,  it 
sheriflTs  return  ;  the  other,  on  the  score  of  irrelevancy.  We  ^^J  "jj  ^^ 
have  examined  the  testimony,  and  find  that  it  contains  a  the  whole,  iiie 
number  of  facts  which  have  no  relation  to  the  sheriff's  part  onij  thoald 
return ;  and  if  any  of  them  had,  it  afforded  no  ground  to  uJii^rli 
reject  the  whole ;  and  the  objectionable  part  must  be  disre-  J}.™®°^  J?l*  ^ 
garded.  Irrelevancy  of  documentary  or  testimonial  proof,  this  court,  but  it 
is  aground  of  objection,  principally  because  it  creates  loss  of  j^nd^for  tZ 
time,  and  often  confusion.     Irrelevant  matter  is  disregarded  m*njiing«ctuie. 

®  fiiUtofezeep- 

JQ  tbjs  court,  but  affords  no  ground  for  remanding  a  cause,      tioa  to  the  ad- 

The  lasl  bill  is  to  the  admission  of  the  testimony  of  Janin,  ^etioa  'Sf^vH 

as  irrelevant  and  inadmissible.    Part  of  what  has  been  just  ^^.     ^^ 

<*         state  the  sroundi 

said  applies  to  the  objection  on  the  score  of  irrelevancy.     In  on  which    the 
bills  of  exception,  the  grounds  on  which  the  parties  rely  S^^Tman^ 
ought  to  be  stated  in  so  clear  a  manner,  as  to  enable  the  {h|J  *ourt  toeoS^ 
court  clearly  to  comprehend  them.     Inadmissibility  is,  per-  prebend   them, 
haps,  too  general  an  objection.    Be  that  as  it  may,  as  the  it  perhaps  too 
case  was  not  tried  by  a  jury,  the  error  of  the  inferior  court,  if  jSSS!  "^  ^^ 
any  existed,  could  not  require  the  remanding  of  the  case,  as 
the  effect  of  it  would  be  cured  by  disregarding  the  evidence. 
On  the  merits,  a  thorough  examination  of  the  record  and 
evidence,  has  not  enabled  us  to  discover  that  the  plaintiff  is 
entitled  to  relief  at  our  hands. 

It  18,  therefore,  ordered,  adjudged  and  decreed,  that  the 
jadgment  of  the  District  Court  be  affirmed,  with  co9ts. 
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STATE  98.   6088111  £T   AL. 
ArriAL  r&OM  tbb  codrt  or  thb  eighth  judicial  disteict,  foe  the 

FAEHH   OF  BT.  TAMMANY,  THE  JUDGE  TBEEEOF  PEBBIDINO. 

The  execution  of  a  bail  bond,  in  a  criminal  caae,  need  not  be  proved  when 
it  porports  to  have  been  signed  and  sealed  in  the  presence  of  a  witness, 
who  certifies  the  transcript  of  appeal  as  clerk  qf  the  courts  especially 
when  the  court  has  acted  on  it  as  a  public  record. 

On  a  motion  to  enter  up  judgment  on  a  bail  bond,  against  the  principal  and 
his  sureties,  it  is  sufficient  to  assign  as  reasons  for  the  judgment,  that  ''the 
appearance  bond  of  the  accused  was  called,  and  he  failed  to  appear  iar 
compliance  with  his  recognizance." 

This  case  comes  up  on  ed  appeal  from  a  judgment  ren- 
dered OQ  motion  of  the  district  attorney,  against  the  principal 
and  his  sureties,  in  a  bail  bond  for  his  appearance  at  the  next 
term  of  the  court,  to  answer  a  charge  made  against  him,  of 
having  committed  an  assault  and  battery. 

At  the  term  of  the  court  to  which  the  'principal  was 
recognized  to  appear,  the  following  order  and  judgment  was 
entered  up. 

On  motion  of  John  J.  Mortee,  Esq.,  district  attorney,  leaye 
having  been  first  had  and  obtained  from  the  court,  and  the 
appearance  bond  of  the  accused  having  been  called  out 
agreeably  to  law,  and  the  said  Gossin  having  failed  to.appear 
in  compliance  with  his  recognizance,  it  is,  therefore,  ordered^ 
etc.,  that  the  said  William  E.  Grossin,  and  his  sureties,  be 
condemned  in  soUdoy  to  pay  the  state  of  Louisiana  the  sum 
of  five  hundred  dollars,  the  amount  for  which  they  were 
severally  bound,  for  the  appearance  of  said  Qossin,  etc. 

J.  Arthur,  one  of  the  sureties  alone  appealed. 

Penn,  for  the  appellant. 
Mortee,  district  attorney,  contra. 

Rost,  /.,  delivered  the  opinion  of  the  court. 
William  E.  Grossin,  being  charged  with  having  committed 
an  assault  and  battery,  gave  a  bond  in  the  usual  form,  with 


» 

^ 
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Jonathan  Arthur  and  others  as  securities,  to  be  and  appear  Bastoiv  Dibt. 
at  the  next  term  of  the  District  Court,  to  be  held  in  and  for  ^^orck,  i839. 
the  parish  of  St.  Tammany,  to  answer  said  offence.     The        btatk 
accused  did  not  appear  at  the  appointed  time,  and  on  motion   ^g.jj'jp,  ^^ 
of  the  district  attorney,  leave  having  first  been  obtained  from 
the  court,  he  was  called  out  on  his  recognizance,  and  failing 
to  answer,  judgment  was  entered  in  zohjio<,  against  him  and 
his  securities,  for  the  amount  of  the  bond.  The  ezeeution 

A  motion  for  a  new  trial  was  made  on  behalf  of  the  ^  •  *»»*  y^\ 
defendants,  and  overruled  by  the  court.  Jonathan  Arthur,  case,  need  not 
one  of  the  securities,  appeals,  and  asks  a  reversal  of  the  If  ^j1iJJ^rt7''to 
judgment  on  the  following  grounds :  ''"d***^"/-*^ 

Ist.  That  there  is  no  evidence  in  the  record  to  prove  the  pretence  of  % 
execution  of  the  bond.  whrcStifie/the 

2nd.  That  the  judgment  of  the  District  Court  is  given  ^"^x^^u^^f 
without  assigning  reasons.  th^  court,  etpe- 

I.  The  bond  appears  on  the  face  of  it,  to  have  been  ^u^  L^\cted 
signed  and  sealed  in  the  presence  of  E.  P.  Ellis,  who  certi-  j;^^|,\J' *  P'*"'*' 
fies  the  transcript  of  appeal,  as  clerk  of  the  court ;  and  it  is  On  a  motion 
moreover  recognized  and  acted  upon,  as  a  public  record  by  mrat  ^on  ^a^^biSi 
the'court  to  which  it  belongs ;  that  court  knows  its  ofiicers,  ^ifeirSlnd  Wi 
and  the  acts  passed  before  them,  in  the  due  course  of  their  sureties,  it  is  sof- 

-.         .li..  t.i'  i'  ficient  to  assign 

mmislerial  functions,  need  not  be  proved.  asreasonsforthe 


II.  The  reasons  assigned  in  the  judgment  are,  "  that  the  ^.?,h*e'^piir«n« 
appearance  bond  of  the  accused  having  been  called  out,  »»ondofthe«cca- 
agreeably  to  law,  he  had  failed  to  appear  in  compliance  with  and  he  failed  to 
his  recognizance.^  We  are  not  aware  that  better  or  other  Jf^nw  witiTSt 
reasons  could  have  been  assigned.  reeognizanac." 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


1 


IS  VOL.  XIII. 
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Bastkrst  DitT.  POTDRAS  M.   DBLAMARE   ET   AL. 

March,  1839. 

=====     APPEAL   FROM   TH«   COURT   OF  THE    FOURTH   JUDICIAL     DISTRICT,   FOR    THE 
FOTDEAB  PARISH   OF   POINT   COUPEE,  THJE   JUDGE    OF  THE   SECOND    PRESIDING. 

tw. 

Parol  GTidence  will  not  be  admitted,  to  show  the  usual  rate  of  interest  in  a 
particular  place  in  this  state.  The  rate  of  conventional  interest  most  be 
fixed  in  writing. 

Where  the  principal,  residing  in  France,  draws  on  her  agent  in  this  state, 
to  paj  over  a  certain  sum  of  money  to  a  third  person,  with  the  usa&l 
interest,  it  amounts  to  nothing  more  on  her  part,  than  a  promise  to  pay 
the  amount  with  interest,  on  the  presentation  of  the  order  at  the  place  it 
is  made  payable. 

On  the  refusal  of  the  agent  to  pay  the  order  of  his  principal,  the  latter  is 
alone  bound,  and  is  not  entitled  to  notice  on  such  refusal. 

The  agent  having  funds  of  his  principal  in  his  hands,  and  refusing  to  pay 
them  over  to  the  payee  of  his  principal,  is  not  indi? idually  bound.  The 
neglect  of  the  agent  to  obey  the  directions  of  his  principal,  does  not  ren- 
der him  liable  to  a  third  person. 

Where  an  order  is  drawn  on  a  general  or  particular  fund  for  part  only,  it 
does  not  amount  to  an  assignment  of  that  part,  unless  the  drawee  con- 
sents to  the  appropriation  by  the  acceptance  of  the  draft. 

Benjamin  Poydras  de  Lalande,  the  plaintiff  in  this  case, 
alleges,  that  Madame  Bonneaii,  separated  from  bed  and 
board,  from  her  husband,  and  residing  at  Nantz,  in  the  king- 
dom of  France,  but  represented  in  this  state  by  Gustave  Dela- 
raare,  residing  in  the  parish  of  Pointe  Coup6e,  her  attorney  in 
fact,  are  indebted  to  her  in  solidoy  in  the  sum  of  two  thou- 
sand one  hundred  and  eight  dollars  and  twenty-four  cent?, 
with  ten  per  cent,  interest  thereon,  for  this,  to  wit :  That  on 
the  1st  September,  1835,  Madame  Bonneau,  at  Nantz,  drew 
a  bill  of  exchange,  to  the  order  of  this  petitioner,  on  her 
agent,  Delamare,  requiring  him  to  pay  on  demand  the  said 
sum,  it  being  for  the  amount  of  two  obligations,  for  eight 
hundred  dollars  each,  which  she  owed  this  petitioner,  and  an 
account  of  five  hundred  and  eight  dollars,  which  he  rendered 
the  Ist  September,  1835;  and  that  she  required  her  said 
agent  or  attorney  in  fact,  to  pay  interest  on  said  sums  as  had 
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been  agreed  on  at  various  times,  at  the  rate  of  ten  per  cent.,  Eastehh  Dmt. 
the  customary  interest  in  the  parish  of  Pointe  Coup6e,  where   March,  18S9. 
the  bill  and  all  of  said  obligations  were  to  be  paid.  f«tdia«  ^ 

The  plaintiff  further  shows,  that  said  bill  was  payable  at  ^*' 

■^  ^  *     ^  SBLAXABB  IT  AL 

sight,  and  that  when  presented  for  payment,  Delamare 
refused  to  pay  the  same  according  to  the  tenor  thereof,  and  it 
was  duly  protested  for  non-payment ;  that  Delamare  had 
funds  of  Madame  Bonneau  in  his  hands,  and  was  apprised, 
and  knew  for  some  time  before  the  bill  was  presented  for 
payment,  that  the  plainuff  was  the  payee  and  holder  thereof, 
but  he  refused,  and  still  doth  refuse  to  pay  said  bill.  Where- 
fore he  prays  judgment  in  solido  against  said  defendants,  for 
the  amount  of  said  draft  or  order,  with  ten  per  cent,  interest 
on  the  several  sums  composing  it,  from  the  time  when  they 
respectively  became  due. 

Certain  interrogatories  were  propounded  to  Delamare 
relative  to  his  agency,  the  'accounts  and  the  funds  of 
Madame  Bonneau  in  his  hands  at  the  time  of  presenting  the 
draft. 

The  defendant,  Delamare,  admitted  the  signature  of 
Madame  Bonneau  to  the  draft  sued  on,  but  pleaded  a  gene- 
ral denial ;  and  also  excepted  to  answering  certain  of  the 
interrogatories  propounded. 

On  motion  of  the  defendant's  counsel,  the  interrogatories 
relating  to  the  usual  rate  of  interest,  in  this  case,  was  struck 
out,  and  he  having  failed  to  answer  the  remaining  ones,  they 
were  taken  for  confessed. 

The  cause  was  submitted  to  the  court  on  the  evidence 
adduced  by  the  parties. 

The  district  judge  rendered  judgment  for  the  amount  of 
the  draft,  with  legal  interest  on  two  of  the  items  composing 
the  draft,  and  ten  per  cent,  on  the  other  against  both 
defendants. 

Delamare  for  himself,  and  as  agent  of  Madame  Bonneau, 
after  an  unsuccessful  attempt  to  obtain  a  new  trial,  appealed. 

L.  Januny  for  the  plaintiff,  contended  that  the  interrogatories 
propounded,  and  the  testimony  offered  to  show  in  what  sense 


100  CASES  IN  THE  SUPREME  COURT 

Ein^BBK  DisT.  the  defendant,  Madame  Bonneau,  had  used  the  words  *'  let 
M«reh,  1839.   uu6riu  iPusagey^^  in  her  wriuen  obligations  of  the  7th  July, 
,o„^g       1828,  and  9lh  November,  1829,  which  the  order  or  bill  of 
^-  exchange  was  drawn  to  cover,  should  have  been  allowed. 

2.  The  plaintiff  contends,  that  Madame  Bonneau  under- 
stood by  these  words  conventional  interest,  at  the  rate  of  ten 
per  cent,  per  annum,  which  she  was  always  in  the  habit  of 
paying  on  loans  of  money  in  Louisiana.  This  was  the  usual 
interest  taken  in  Pointe  Couple,  where  her  property  was  situ- 
ated, and  where  the  draft  was  made  payable ;  and  this  ia 
what  she  meant  in  using  the  words  Us  intMta  (Ptuage. 

3.  The  words  ^*  ks  intirett  d^wage"  contain  a  latent  ambi- 
guity, as  used  in  this  case,  and  parole  evidence  should  be 
admitted  to  explain  it.     3  Starkiet  1021. 

•A.  JV*.  and  R.  JV*.  Ogden^  insisted  upon  the  nullity  of  the 
obligations  given  by  Madame  Bonneau  before  she  went  to 
France,  and  while  she  was  a  married  woman  in  Pointe  Cou- 
ple. These  were  entered  into  without  any  authorization 
from  her  husband,  or  that  of  a  competent  tribunal,  and  are 
therefore  null  and  void.  The  draft  sued  on  was  given  to 
take  them  up,  and  if  she  was  not  bound  to  pay  them,  she 
cannot  be  held  liable  for  this. 

EusiiSf  /.,  delivered  the  opinion  of  the  court 

The  defendant,  Madame  Bonneau,  on  the  1st  September, 

1835,  at  Nantz,  in  the  kingdom  or  France,  drew  an  order  in 

favor  of  the  plaintiff  or  his  order,  on  the  defendant,  Gustave 

Delamare,  her  attorney  in  fact  in  Pointe  Coup6e,  requesting 

him  to  pay  on  demand  the  sum  of  two  thousand  one  hundred 

and  eight  dollars  and  twenty-four  cents,  being  the  amount  of 

Parole    eti-  two  Certain  obligations,  and  of  the  balance  of  a  settled 

be*^miued"to  *^^®"°^>  which  she  owcd  the  plaintiff.     The  order  was  pre* 

•how  the  iuiuU  sented  to  the  defendant,  Delamare,  who  refused  to  pay  it :  it 

in  a^puticuTfir  was  protested,  but  no  notice  was  ever  given  to  Madame 

t^T  TK«  «l;  Bonneau. 

■iHte.    The  rate 

or  eonventionai      In  ilie  two  obligations  which  were  executed  at  Nantz» 
^xed'M  writing,  there  is  a  stipulation  on  the  part  of  Madame  Bonneau,  that 
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sbe  Bhoald  pay  les  i/iiMts  d^usage.     In  the  accouDt,  the  EASTxnn  Dist. 
balance  of  which  formed  the  residue  of  the  amount  of  the   '^'"^  ^8^^- 
order,  (en  per  cent,  is  the  interest  allowed  by  the  parlies.    In       fotdr^s 
(he  order,  Delamare  is  directed  to  pay  (he  amount  mentioned  dklamIrbstal. 
me  les  biUrits  slitmUs  aux  diles  obligations.  .  ^^>*=7    l»i« 

,  «  o  ,    ,  principal,  resid- 

fVe  agree  with  the  judge  below  in  his  opinion,  which  mg  in  France, 
excluded  parole  evidence  of  the  usual  rate  of  interest  at  ^gent  'm  this 
Pointe  Couple.  The  rate  of  conventional  interest  must  be  ?!!!!l!?P^^i?l^lr 

■  a  certain  Bum  ot 

fixed  in  writing,  and  testimonial  proof  of  it  is  not  admitted  monejtoathird 

in  any  case.     Louisiana  Code,  2895.     The  amount  given  by  ^ula^nterett,  it 

the  judgment  to  the  plaintiff,  principal  and  interest,  is  correct.  ^nTnon^wa 

The  order  given  in  Prance  by  Madame  Bonneau  to  her  ■  promise  to  par 

,  ,  .  ,  .  ,  the  amount  with 

agent,  amounted  to  nothmg  more  than  a  promise  on  her  part  interest,  on  the 
to  pay  the  amount  with  interest,  at  the  presentation  of  the  {hI^Her°at  thJ 
order  in  Pointe  Coupfee.  She  was  not  entitled  to  notice  on  i>i«c«  »t  »•  ro«de 
the  refusal  of  her  agent  to  pay,  which  was  in  point  of  fact,  bn  the  refasai 
a  de&uU  on  her  part.  jL/teii'J 

Although  Delamare  had  funds  of  Madame  Bonneau  in  his  H"     principal, 

■        «,.-,  .  **»«      latter     is 

bands,  at  Che  time  of  the  presentation  of  the  order,  and  alone  bound,  and 
refused  to  pay  it,  we  do  not  think  the  plaintiff  on  the  evi-  [I  "notice,'  on 
dence  can  maintain  his  action  against  Delamare.  The  order  '^c7^*nt'hav- 
was  to  him,  as  her  attorney  in  fact ;  it  is  so  stated  in  the  in^  funds  of  Ms 
petition,  and  we  do  not  think  that  by  his  neglect  to  obey  the  Iland8,^and°  re' 
directions  of  his  principal,  that  he  has  rendered  himself  liable  [hlm^ove?to?hS 
in  this  action  to  the  plaintiff.  If  the  order  be  considered  in  p^^ee  of  his 
the  light  of  an  assignment  of  that  amount  of  money,  in  the  individually  "^ 
hands  of  a  third  person,  we  should  not  be  able  to  enforce  it  ^X^lit  of  '^e 
against  the  defendant,  Delamare,  at  the  instance  of  the  plain-  •gent  to  obey  the 

°        _     .  11  f    »     *  I  1*1  directions  of  his 

tiff.  It  18  well  settled,  that  where  an  order  is  drawn  on  a  principal,  does 
general  or  particular  fiind,  for  a  part  only,  it  does  not  amount  Tubieto^r  third 
to  an  assign ment  of  that  part,  unless  the  drawee  consents  to  ^^^!^' 
the  appropriation  by  an  acceptance  of  the  draft ;  or  an  obli-  der  is  drawn  on 
gation  to  accept  may  be  fairly  implied  from  the  custom  of  ucuiar'fund^fbr 
trade,  or  the  course  of  business  between  the  parties  as  a  part  p«"itoniy.iidoea 

*  r  r        not  amount  to  an 

of  their  contract.    JUandefriUe  vs.  Welch,  5  WhetUon,  277.       assignment     of 

There  is  nothing  in  the  evidence,  or  in  the  relations  of  the  Jmwee^iH  / 
these  parties,  which  will  render  Delamare  liable  under  the  JJlJ^JJio J® 'by  | 
operation  cS  this  principle.    The  judgment  of  the  District  the   aceeDtanoe ' 

01  the  draft. 
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Bimiui  Diar.  Court  is  reversed,  so  far  as  it  relales  to  Delamare,  and 
Marck^  1839.   affirmed  as  to  the  defendant,  Madame  Bonneau  :  the  appellee 
nKKiifB'  HKIU8  ^0  pay  the  costs  of  the  appeal. 

vt, 

JElTKUrs'CUll'TB 


JENKINS'   HEIRS   V8.   JENKINS'   CURATOR. 

APPBA,L  VKOH   THK    COURT  OP  PROBATB8,  FOR  TBE  PARISH  AND  CITY  OP 

NEW-ORLEANS. 

In  an  action  by  the  heirs  of  a  deceased  brother  against  the  succession  of  the 
other,  for  wages  as  clerk  of  the  latter,  when  the  evidence  preponderates 
to  show  he  was  a  partner  of  his  deceased  brother,  he  will  be  so  consi- 
dered, and  a  recovery  of  wages,  as  clerk,  under  these  circumstances, 
refused. 

This  is  an  action  by  the  attorney  of  the  absent  heirs  of 
Francis  W.  Jenkins,  against  the  curator  of  the  succession  of 
George  6.  Jenkins,  also  a  deceased  brother,  to  recover  the 
sum  of  two  thousand  five  hundred  dollars,  for  wages  as  a 
clerk  and  mercantile  agent  of  the  house  of  George  G.  Jenk- 
ins, from  the  18th  June,  1836,  to  the  18lh  September,  7837, 
which  services  are  alleged  to  be  worth  two  thousand  dollars 
per  annum. 

The  curator  refused  to  admit  the  claim,  and  pleaded  a 
general  denial ;  he  also  pleaded  a  small  demand  in  compen- 
sation of  any  sum  which  might  be  allowed  the  plaintiffs. 

In  the  trial  of  the  cause,  the  plaintiffs'  demand  was  resisted 
mainly  on  the  ground  that  F.  W.  Jenkins  and  George  6. 
Jenkins  were  partners,  under  the  name  and  firm  of  G.  6. 
Jenkins  &  Co. 

The  judge  of  probates  states  that  the  plaintiffs'  evidence 
went  to  raise  the  presumption  that  the  partnership  did  not 
exist,  but  that  this  presumption  is  destroyed  by  the  plain iifis' 
ancestor  signing  the  commercial  signature  of  the  firm  a.8  a 
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« 

member  thereof.    There  was  judgmeat  for  the  defendant,  Bastehk  Di8t. 
and  the  plaintifls  appealed.  March,  i8S9. 

JEXKINS'     HK1BS 

Hoffaum,  for  the  appellants.  jEKKisT'cuu'tK 

Jlfoybtn,  corUra, 

Efutis^  /.,  delivered  the  opinion  of  the  court* 

The  plaintiff  alleges,  that  the  succession  of  George  G. 
Jenkins  is  indebted  to  the  heirs  of  Francis  W.  Jenkins,  in 
(he  sura  of  two  thousand  five  hundred  dollars  for  services  as 
chief  clerk  and  mercantile  a^ent,  rendered  to  the  deceased 
6.  6.  Jenkins,  from  the  18th  June,  1836,  to  the  18th  Sep- 
tember, 1837,  during  the  greater  part  of  which  time  the 
former  was  in  the  entire  charge  of  the  mercantile  business 
of  the  latter,  who  was  then  absent. 

The  plea  was  the  general  issue,  and  compensation  for  the 
sum  of  four  hundred  and  ninety-three  dollars  twenty-six 
cents.  There  was  judgment  in  the  court  below  for  the 
defendant,  and  the  plantiff  appealed. 

The  opinion  of  the  judge  of  the  Court  of  Probates  was, 
that  the  deceased  brothers  were  partners ;  the  correctness 
of  this  opinion  depends  on  a  few  facts,  the  consideration  of 
which,  induces  us  to  acquiesce  in  it. 

This  mercantile  business  was  transacted  under  the  name 
of  6.  6.  Jenkins  &  Co.    Who  the  company  was,  does  not 
appear;    this  important   point   of  the   case    is  left  unex-    inanaoOonVj 
plained.     Francis  W.  Jenkins,  it  is  proved,  endorsed  a  note  deoea^?  \vo^ 
in  the  name  of  the  firm,  and  with  his  knowledge,  as  we  ^^^  *8*'"**-lI*® 

®  '  succesKion  of  the 

think  from  the  evidence,  a  suit  was  brought  by  the  two  other,  for  wam 
brothers,  as  composing  the  firm  of  G.  G.  Jenkins  &  Co.  iatter%hen  the 
Francis  W.  Jenkins  had  a  power  of  attorney  authoriz-  polfdci^t  ^"to 
ing  him  to  sign  the  name  of  his  brother,  but  he  had  no  ^^ow  he  was  a 
authority  to  sign  the  name  of  the  firm.  His  use  of  the  name  deoolsed  °  bro- 
of  the  firm,  we  think,  outweighs  the  evidence  on  the  other  l!^^'''TOn8Tdll«Sl 
side,  which  is  entirely  of  a  negative  character.     However  ■"**  ■  recoyerr 

,  J   u  I  .  1  ofwagesaa  clerk 

the  matter  may  stand  between  the  parties,  as  the  curator  under  theie  cir- 
represents  the  creditors  as  well  as  the  heirs  of  the  deceased,  SST""^''  "^ 
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EisTSRsr  DisT.  and  as  we  think  the  deceacied  Francis  W.  Jenkins  in  relation 
March,  1839.    to  Creditors  was  a  partner  of  the  firm  of  6.  O.  Jenkins  fc  Ca^ 
•oHZALKssTAL.  ^^  ^^^^  the  judgmcnt  of  the  court  below»  with  oosts  in  both 
•««•  courts. 

SONZAtEO. 


I'JL  104 
49  1177 
49  1387 


GONZALES   ET   AL.   0«.   GONZALES. 

ArrX4L  rftoM  the  court  of  peobatbb,  por  thb  pakmh  or  asiuhptioiv* 

A  will,  dictated  in  Spanish,  the  native  tongrne  of  the  testator,  and  a  memo* 
rand  am  thereof  taken  down  in  the  French  Jaoguagre  by  the  notary,  whicb 
is  read  to  the  testator,  and  approved  by  him,  as  expressing  his  intentions, 
and  drawn  np  in  the  English  language,  of  which  the  testator  is  ignorant^ 
but  signed  by  him,  the  notary  and  witnesses,  i$  nulLt  under  the  1571  at 
article  of  the  Louisiana  Code,  which  requires  that  a  will  should  be  writ* 
ten  by  the  notary  of  dieiaitd. 

This  is  an  action  by  the  heirs  at  law  of  Joseph  de  Leon, 
alicks  Rodriguez,  against  Juan  Gronzales,  his  instituted  heir 
and  testamentary  executor,  in  which  they  allege  that  the 
last  will  and  testament  of  the  deceased,  under  which  the 
defendant  claims,  is  null  and  void,  because  it  was  not  writ- 
ten as  dictated  by  the  testator.  They  pray  that  it  be  can- 
celled and  annulled,  that  an  inventory  and  appraisement  be 
made  of  the  property  and  eflects  of  the  deceased,  and  that  he 
be  declared  intestate,  and  his  estate  go  to  his  legal  heirs. 

The  defendant  pleaded  a  general  denial,  and  avers  the 
will  under  which  he  claims  and  administers  the  succession 
of  the  testator  to  be  good  and  valid. 

The  cause  was  tried  before  the  judge  of  probates  on  theae 
pleadings  and  issues. 

It  appeared  in  evidence  that  the  testator  was  a  Spaniard, 
and  did  not  understand  the  English  language.  The  will  is 
in  the  nuncupative  form,  by  public  act.    The  parish  judges 
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who,  in  his  ciipacity  of  notary  public,  drew  up  the  will,  fiisTinir  Dirr. 
understood  no  Spanish.     But  ihe  testator  dictated  his  inten-  '^farch,  i8S9. 
lions  and  dispositions  in  Spanish  to  Manuel  Fernandez,  one  gokzalmbtaJ 
of  the  witnesses,  who  translated  it  into  the  French  lan^a^e.  '^'' 

This  translation  was  read  by  the  parish  judge  to  the  testator 
and  witnesses,  in  the  French  language,  which  they  all 
understood,  and  the  testator  said  it  was  good,  and  expressed 
his  intentions.  The  will  was  then  drawn  up  in  the  form  of 
a  DUDCupative  testament,  by  authentic  act,  in  the  English 
language,  which  the  testator  and  witnesses  did  not  under* 
stRnd.  Two  of  the  witnesses  were  ignorant  of  the  Spanish 
language,  but  understood  the  French ;  none  of  them  under- 
stood any  English.  Before  they  signed,  it  was  read  by  the 
parish  judge  to  them  and  the  testator,  in  the  French  language^ 
with  which  they  were  all  acquainted,  and  they  signed. 

The  parish  judge  who  acted  as  notary  on  the  occasion  of 

making  the  will,  was  also  judge  of  the  Court  of  Probates 

;  before  which  this  cause  was  tried.     The  judge  pronounced 

the  will  good  and  valid,  and  dismissed  the  suit.      The 

plaintifls  appealed. 

Ilsky  and  J>l\choUi  for  the  plaintifls  and  appellants,  con- 
tended that  the  will  roust  be  written  out  by  the  notary  at 
iwtaiei  by  the  testator,  which  was  not  done  in  the  case  under 
consideration,  but  that  it  was  written  out  from  a  memoran- 
dunf),  and  drawn  up  in  a  language  of  which  the  testator  was 
entirely  ignorant.  The  law  imposes  the  pain  of  nullity  on 
the  neglect  of  this  formality.  Lawskma  Code^  artick  1571, 
1588. 

Testaments,  or  wills,  deriving  their  force  and  ^efiect  from 
the  provisions  of  positive  law,  must  strictly  and  literally  fol- 
low its  requisitions.  Every  formality  is  sacramental,  and 
mcst  be  rigidly  complied  with  as  the  condition  of  its  validity. 
ISmgfU  v&  Smith,  8  JIfartin,  156. 

/.  /.  Romany  for  the  defendant 

Euetis,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  heirs  at  law  of  the 

14  VOL.  XIII. 
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EAfTxiiH  ihBT.  deceased,  Joseph  de  Leon,  alias   Rodriguez,  against   the 
March,  1839.    defendant,  his  testamentary  heir,  for  tlie  purpose  of  setting 
oovsALu  rr^  aside  and  annulling  the  will  of  the  deceased. 

^*  The  will  was  made  on  the  Slst  of  July,  18S5.     The  prin- 

A  will  dicta-  ^'P*^'  objection  to  its  validity,  and  ihe  only  one  we  are  called 
ted  in  Spanish,  upon  to  uoticc,  is  that  it  was  Written  in  the  English  Ian- 
ot tht^tev^Mrl  guage,  of  which  the  testator  was  absolutely  ignorant.  It 
dam*tSjw)n«-  *PP®*^™  ^^^^  Spanish  was  his  native  language,  that  he  under- 
ken  down  in  the  stood  French,  but  did  not  understand  English,  the  language 
by^'tfie  *noi«i7,  in  which  the  instrument  signed  by  htm  as  his  will  was  writ- 
he t^t*tw*wd  ^^"  f  ^^^^  ^^  dictated  the  contents  of  the  will  in  Spanish, 
approved  by  and  the  notary  who  wrote  the  will  made  a  translation  in 
ing '  his  inten-  writing,  in  the  French  language,  of  what  had  been  dictated, 
up°m*  he**Eng'!  which  he  read  to  the  testator,  who  approved  it  as  expressing 
lish  Uneuage  of  his  intentions.     The  instrument  was  then  written  in  the 

which  the  testa-  * 

tor  is  ignorant,  English  language,kand  signed  by  the  testator,  the  notary 
bim, 'thc*notai7  *"^  witnesscs,  aftcr  the  requisite  formalities, 
and  witnesses,  18  Conceding  that  the  will  is  valid  in  every  other  respecf,  we 
1571st  article  of  consider  that  the  objection  taken  by  the  heirs  at  law  is  fatal. 
Code,  which  n^  The  article  1671,  of  the  Lousiana  Code,  requires  that  the 
3?oIIid*be  Vl-it-  l^stament  should  be  dictated  by  the  testator,  and  written  by 
len  by  the  notii^  the  notary  as  dictated.     The  instrument  under  consideration 


ty  as  dictated^ 


has  passed  through  the  process  of  a  double  translation,  and 
1  cannot,  in  the  sense  of  the  code,  be  said  to  have  been  written 
\    as  dictated  by  the  testator. 

;        We  have  been  referred  to  the  French  authorities  on  this 

/    subject,  and  we  are  aware  that,  under  the  decisions  of  the 

court  of  cassation,  a  will  would  not  be  set  aside  for  a  cause 

like  this  in  France,  provided  it  was  written  in  the  French 

language.     Sirey,  7,  1,  224 ;  ideniy  7,  2,  1^. 

But  by  the  laws  of  France,  notarial  acts  are  required  to  be 
in  the  French  language,  and  in  cases  in  which  the  notary 
and  witnesses  do  not  underetand  the  language  of  the  testator, 
a  sworn  interpreter  may  be  called  in  order  to  translate  iL 
Vide  Dktiormaire  du  J^otariat^  Verbis  Interprite  et  Langue  des 
•Sctes. 

There  is  nothing  in  the  laws  which  prevented  the  notary 
writing  (he  will  ip  this  case  as  it  was  dictated  by  the  testa* 
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(or.     A  Dolarial  act  of  this  kind  in  the  Spanish  language  is  Eximnx  Dm. 

YHIJj^  March  t  18S9. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  reversed ;  that  the 
will  of  Joseph  de  Leon,  alias  Rodriguez,  be  annulled  and 
set  aside  ;  that  the  case  be  remanded  for  further  proceedings 
according  to  the  prayer  of  the  petitioners;  and  that  the 
defendant  pay  costs  in  both  courts. 


rosiea's  widow 

AKD  HUBS 
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hosea's  widow  and  heirs  v8,  miles.  ^^  ^^ 

krrmkis  raoM  the  court  of  tub  fourth  judicial  district,  for  the 

FARISU    OF   POINT    COUPEE,   THE    JUDGE   THEREOF   PRESIDING. 

An  exoeptioo  puttiDg  at  issue  the  capacity  of  the  plaintiff  to  soe,  is  a  mat*" 
ter  of  fact  which  may  properly  be  sabmitted  to  a  jury  wiUi  the  other 
matters  of  defence,  on  the  merits ;  the  whole  being  peremptory  exceptions. 

The  facts  on  which  a  continuance  is  asked  should  be  established  by  affidavit. 

Heirship  may  be  established  by  parole  evidence. 

A  verdict  **for  the  ptavniiff^^  without  stating  for  what  amount  or  object,  is 
incorrect,  and  should  be  set  aside,  and  a  new  trial  granted. 

A  verdict  and  judgment  which  are  deficient  in  the  forms  required  by  law, 
will  be  annulled  and  set  aside ;  but  when  this  court  is  in  possession  of  all 
the  facts  and  evidence  necessary  to  pronounce  definitively  in  a  case,  it 
will  render  such  judgment  as  should  have  been  given  in  the  court  below, 
on  the  merits. 

This  is  an  action  by  the  widow  and  heirs  of  Thomas  N. 
Hosea,  deceased,  on  a  promissory  note  for  five  hundred  dol- 
lars, executed  by  the  defendant,  and  made  payable  to  the 
order  of  the  deceased,  at  the  o£Sce  of  discount  and  deposit  of 
the  Bank  of  Louisiana,  in  St.  Francisville,  in  all  the  month 
of  March,  1838.  The  plaintiffs  pray  judgment  for  the 
amount  of  the  note,  etc. 


/ 
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E4mwi  DiiT.      The  defendant  excepted  to  the  plaintiffs'  action,  and  denied 

^^^"^  "^^'    that  Mrs.  Hosea  was  the  widow  and  in  community  with  the 

■MBA's  WIDOW  late  Thomas  N.  Ho^ea,  the  payee  of  the  note  sued  on,  or 

AVD^nim      ^1^^^  ^^^  ^^^  tutrix  of  hls  children,  and  that  they  were  not 

'^^^^  his  heirs,  and  not  entitled  to  sue  in  this  case.  He  then 
pleaded  a  general  denial,  and  prayed  that  the  suit  be  dis- 
missed.    There  was  also  a  plea  of  failure  of  consideration. 

Upon  these  pleadings  and  issues  the  cause  was  submitted 
to  a  jury,  on  the  evidence  produced  by  the  parties, 
who  returned  a  verdict  as  follows:  '* Verdict  in  favor  of 
plaintiffs."  Upon  this,  the  following  judgment  was  pro- 
/nounced  :  *^  By  reason  of  the  verdict  of  a  jury  first  had,  and 
/'  the  law  and  evidence  being  in  favor  of  the  plaintiffs  ;  it  is, 
therefore,  ordered,  etc.,  that  they  recover  the  sum  of  five 
hundred  dollars,  etc.'' 

After  an  unsuccessful  attempt  to  obtain  a  new  trial,  the 
defendants  appealed. 

Patlersfnij  for  the  plaintiffs,  prayed  that  the  judgment  be 
affirmed,  with  ten  per  cent,  damages,  and  costs. 

Slevensy  for  the  defendants  and  appellants,  urged  various 
objections  to  the  form  of  the  verdict  and  judgment,  and  to 
the  insufficiency  of  the  evidence  offered  by  the  plaintiffs  in 
support  of  their  capacity  to  sue,  and  the  validity  of  their 
demand. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  complains  of  the  judgment  on  the  follow- 
ing grounds ; 

1.  The  court  cumulated  the  exceptions  with  the  merits, 
and  ordered  them  to  be  tried  together. 

2.  A  continuance  was  improperly  refused. 

3.  Parole  evidence  of  heirship  was  improperly  received. 

4.  It  did  not  establish  the  heirship. 

5.  The  verdict  is  illegal,  null  and  void. 

6.  The  judgment  is  illegal,  there  being  no  evidence  of  the 
costs  of  protest. 
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.1.   On   the  first  point,  we  are  referred  to  tlie  Code  of  Easterit  Oist. 
Practice,  article  344,  which  does  not  appear  to  relate  to  the   March,  i839. 
subject.     The  defendant  was  sued  on  a  note,  which  he  had  hosea's  widow 
given  to  the  late  husband  and  father  of  the  present  plaintiffE:.      ^^  ^^^^^ 
The  exception  was,  that  the  plaintiffs  were  not  the  widow        miles. 
and  heirs  of  the  payee  of  the  note.     The  general  issue  was  pmtrng^Ti^ issue 
also  pleaded.     The  capacity  of  the^laintiffs,  as  widow  and  J[j^  ^Jl^^jJ^g  °^ 
heirs,  was  a  matter  of  fact,  which  was  properly  subnf>ilted  to  sue,  is  a  matter 
(he  jury,  with  the  other  part  of  the  defence  ;  the  whole  being  nay  properly  be 
Eeremgtory  exce£tion8.  ^'  *ur  ^'"hh  \l 

II.  The  record  does  not  show  that  the  facts  on  which  the  other  matters  of 
continuance  was  asked  were  established  by  an  afSdavit.  merits,        the 

III.  Children  can  seldom  establish  the  relation  in  which  per°mptor?^ex? 
they  stand  to  their  parents,. otherwise  than  by  parole.  ccptions. 

^    IV.  The  testimony  clearly  establishes  the  heirship.  whichacontinu- 

V.  The  verdict  is  in  the  following  words  :  «  Verdict  in  *houid 'be'^'crtt 
/wor  of  plaintiffs.''  The  Code  of  Practice  says,  the  form  of  a  ^lUhed  by  affi- 
general  verdict  consists  in  the  foreman  endorsing  on  the  back  Heirship  may^ 
of  the  petition  these  words,  "  Verdict  for  the  plaintiff,  for  ao  ^^^  ev?dence^ 
much."    Arlick552.  t^^^'t^l^ij, 

The  verdict  was,  in  our  opinion,  incorrect,  and  the  judge  without  stating 
erred  in  refusing  the  new  trial  which  was  asked  on  that  or^ohje*t,*?8°^n- 

proiind  correct,        and 

™"""-  .  should     be   set 

VI.  The  judgment  is  illegal,  because  it  contains  none  of  aside,  and  a  new 
the  reasons  on  which  it  is  grounded ;  and  the  costs  of  the  ""  ^"^ 
proie^t  and  notices  are  not  supported  by  evidence.     It  must, 

therefore,  be  annulled  and  reversed.  .  ^  yerdici  and 

'  1111      judgment  which 

The  Code  of  Practice,  article  905,  provides,  that  when  the  are  deficient  in 
Supreme  Court  reverses  the  judgment  of  an  inferior  court,  it  qulred^^by^  Uw~ 
shall  pronounce  on  the  case  the  judgnient  which  the  lower  "^^^  ^y^aridc^ 
court  should  have  rendered,  if  it  be  in  possession  of  all  the  but  when  this 
facts  and  testimony  to  enable  it  to  pronounce  definitively.  Kssion  of  aiiThe 
In  the  present  case,  the  evidence  shows  that  the  plaintiffs  J^^J^^^^^J^^^^I" 
are  the  widow  and  heirs  of  defendants  creditor,  and  that  the  to  pronounce  de- 

,         .1  ^     %       t   j>      t  mi  '      \        •  I  finitely  in  a  case, 

note  sued  on  is  that  of  the  defendant.     This  the  jury  have  it  win   render 

'  found.     For  a  verdict  for  the  plaintiff,  if  it  establish  any  ^^  Ao"Sd^a"e 

thine,  establishes  that  the  jury  find  that  the  facts,  on  which  been  given   in 

,  J  ,    ,  ...         the  court  below 

the  plaintiff  claims,  are  proved,  and  the  verdict  is  dencient  on  the  merits. 


•i 
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Eastxrv  Diit.  only  in  specifying  the  sum  which  the  plaintiff  is  to  recover. 

Mirch,  1839.   We  are,  therefore,  in  possession  of  all  the  facts  necessary  to 

hoska's  widow  pronounce  definitively. 
AHD  BBiBs  £j^  may,  however,  be  contended,  that  as  the  law  authorizes 
xiLBs.  parties  to  require  a  trial  by  jury,  when  this  is  done  and  we 
are  dissatisfied  with  their  verdict,  it  becomes  our  duty  to 
remand  the  case.  As  this  court  possesses  the  right,  and  is 
under  the  obligation  of  examining  questions  of  fact,  as  well 
as  those  of  law,  and  as  it  is  not  provided  with  a  jury,  it  fol- 
lows, that  it  may  become  its  duty  to  pronounce  on  a  question 
of  fact,  in  direct  opposition  to  the  verdict  of  the  jury  ;  other- 
wise, there  might  be  cases  in  which  suitors  could  not  be 
relieved  in  this  court,  from  erroneous  decisions  below.  No 
doubt  was  ever  entertained  that  this  court  can  correct  the 
errors  of  inferior  judges  on  matters  of  fact.  '^  It  is  always 
with  reluctance  that  we  interfere  with  the  verdict  of  the 
jury ;  but  it  is  entitled  to  our  regard  in  questions  of  fact 
only."  1 1  Louisiana  Reports^  303,  LivaudaU  vs.  Perret  et  aL 
In  such  cases,  we  are  bound  to  regard^  but  not  to  adopt  the 
verdict,  so  as  to  make  it  the  basis  of  our  judgment.  In  cases 
in  which  doubt  exists  in  our  minds,  we  remand  a  case  for 
the  opinion  of  another  jury ;  but  if  our  doubts  of  the  correct- 
ness of  the  verdict  be  very  slight,  we  adopt  it  as  the  basis  of 
our  judgment,  although  our  opinion  differs  from  that  of  the 
jury.  In  the  construction  of  the  article  of  the  code  now 
under  consideration,  we  held,  ia  the  cases  of  Segond  vs. 
Thomasy  10  Louisiana  Reports^  299,  Tij^t  vs.  Jett,  362,  and 
Hanse  et  al.  vs.  JV*eto-Qrkafw  JUarine  and  Fire  Insurance  Cknn- 
panjif  IS,  that  when  the  sum  found  by  the  verdict  is  too 
large,  or  otherwise  incorrect,  the  error  of  the  jury  is  to  be 
corrected  by  this  court,  without  remanding  the  case. 

Wherefore,  it  is  further  ordered,  adjudged  and  decreed^ 
that  the  plaintiflls  recover  from  the  defendant  the  amount  of 
the  note  sued  upon,  to  wit :  the  sum  of  five  hundred  dollars^ 
with  interest  at  five  per  cent,  from  the  date  of  the  protest,  to 
wit,  the  3d  of  April,  1838,  and  three  dollars  costs  of  protest ; 
the  capacity  of  the  plaintiffs  to  sue,  and  the  execution  and 
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protest  of  the  note  being  duly  proved.    The  costs  of  suit  in  BArrsnir  Dist. 
the  court  below  to  be  paid  by  the  defendant;  the  plaintiffs   March,  I8S9. 
and  appellees  paying  the  costs  of  the  appeal.  m^Ito 
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APPIAL   FROM   THE   COURT   OF   THE    FOURTH    JUDICIAL    DISTRICT,    FOR   THE  t||0  Si 

FARIIH   OF   POINTE   COUPEE,  THE   JUDGE   THEREOF    PRESIDING. 

The  constraction  of  dikes  Rnd  levees,  atnd  reiDoral  of  obstructions  in  the 
beds  of  rivers  and  navigable  streams,  are  under  the  exclusive  jurisdiction 
of  the  police  jurj  in  the  parish  through  which  these  streams  run. 

So,  where  the  defendants,  by  order  of  the  police  jury  of  Pointe  Couple,  cut 
away  a  dam,  and  removed  the  obstructions  in  the  bed,  and  which  had 
been  made  across  False  River,  by  the  plaintiff :  JfeM,  that  they  were  not 
liable  in  an  action  for  damages  at  the  suit  of  the  plaintiff. 

The  plaintiff  alleges,  that  in  the  year  18S8,  the  defendants, 
L  Chitz,  C.  Porche,  and  P.  Jeoffrian,  illegally,  and  without 
authority,  entered  upon  his  land,  at  the  mouth  of  the  upper 
canal  of  Fausse  Rivihre^  and  there  cut  away  a  dike,  or  dam, 
which  he  had  constructed  across  said  canal,  for  his  own  use 
and  benefit,  and  which  was  situated  on  his  own  land.  That 
by  reason  of  said  illegal  acts,  he  has  suffered  damages  to 
the  amount  of  five  thousand  dollars,  for  which  he  prays 
judgment. 

The  defendants  pleaded  a  general  denial  to  the  allegations 
not  specially  admitted.  They  aver  that  the  plaintiff  had 
built  a  dam  across  the  principal  pass  of  the  upper  channel  of 
Fau$9e  RMtre^  thereby  preventing  the  entrance  of  the  water? 
of  the  Mississippi  into  this  river,  which  was  the  only  pass  or 
natural  water  course  running  through  a  large  settlement. 


SICAnD 
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Sastsiin  Di8t.  That  ihe  plaintiff  had  stopped  up  tbid  pass,  without  any 
Marc/i,  1839.  authority,  and  contrary  to  hiw,  to  ihe  great  injury  of  the 
inhabitants  of  Fausse  Rivihre  and  its  numerous  bayous,  etc. 
v*^  They  further  aver,  that  they  acted  as  a  committee  of  the 
police  jury,  and  under  its  orders,  in  cutting  away  the  plain- 
tiff's dam,  and  clearing  the  obstructions  in  the  bed  of  the 
river.  They  pray  that  the  police  jury  may  be  called  in  to 
defend  this  suit,  and  that  it  be  dismissed,  with  costs. 

Upon  these  pleadings  and  issues,  the  cause  was  tried  before 
the  court  and  a  jury. 

There  were  several  bills  of  exception  taken  to  opinions  of 
the  court,  on  contested  points  which  arose  on  the  trial,  which 
are  not  deemed  necessary  to  notice.  The  jury,  after  hearing 
all  the  evidence,  returned  a  verdict  for  the  defendants  ;  and 
after  an  unsuccessful  attempt  to  obtain  a  new  trial,  the 
plaintiff  appealed. 

Hiriarty  for  the  plaintiff  and  appellant. 

L.  Janiriy  for  the  defendants,  after  explaining  and  com- 
menting on  the  evidence  of  the  case,  contended — 

1.  That  the  channel  closed  by  the  plaintiff  is  a  '^common 
highway,"  which  has  to  remain  forever  free.  See  4th  sec- 
tion of  the  act  of  congress,  of  April  30,  1812,  entitled  ^'  An 
act  for  the  admission  of  the  state  of  Louisiana  into  the 
Union,  etc."  1  Moreau^s  Digest^  224.  A  temporary  obstruc- 
tion does  not  destroy  the  character  of  a  ^^  common  highway," 
which  this  water  course  had. 

2.  That  even  if  this  channel  had  not  been  a  *^  common 
highway,"  the  plaintiff  could  not  have  closed  it.  LcmUiana 
Code^  article  657. 

3.  That  the  police  jury  acted  in  the  proper  exercise  of  its 
authority,  by  ordering  the  destruction  of  the  dam.  2 
JUoreau^s  Digest,  241. 

4.  That  this  dam  was  a  public  nuisance  of  a  highly 
dangerous  character.  / 

Rostf  /«,  delivered  the  opinion  of  the  court. 
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The  plaintiflTseeks  to  recover  damages  from  the  defendants,  Easteut  Oirr. 
for  breaking  down,  illegally,  as  he  alleges,  a  dam,  causeway,   >^«>'cA,  1839. 
or  dike,  constructed  by  him  across  the  mouth  of  the  upper        bicarb 
channel  of  False  River.  chitzct  al. 

The  defendants  deny  their  liability,  and  aver,  that  the 
plaintiff  had  erected  a  dam  across  the  principal  pass  of  the 
upper  channel  of  False  River,  which  is  a  navigable  stream, 
and  a  natural  water  course,  thus  preventing  all  water  com- 
munication between  False  River  and  the  Mississippi,  and 
depriving  ihe  planters  on  False  River  of  the  water  necessary 
to  their  various  purposes ;  that  a  petition  praying  for  the 
aiNitement  of  that  nuisance  was  signed  by  a  large  number  of 
planters,  and  presented  to  the  police  jury,  and  that  the 
defendants  abated  the  nuisance  by  order  of  the  police  jury, 
and  in  conformity  with  an  ordinance  passed  to  that  effect. 

Judgment  was  given  in  favor  of  the  defendants  in  the 
District  Court,  and  a  new  trial  having  been  asked,  and 
refused,  the  plaintiff  appealed. 

In  the  course  of  the  trial  several  bills  of  exception  were 
taken,  which  the  opinion  we  have  formed  does  not  make  it 
necesBary  to  notice. 

The  act  further  defining  the  organization,  authority  and 
functions  of  the  police  juries,  approved  the  25th  March,  1813, 
authorizes  them  to  make  all  such  regulations  as  they  may 
deem  expedient: 

For  the  making  and  repairing  of  causeways,  dikes,  and 
sewers. 

For  the  clearing  of  banks  of  rivers  and  navigable  streams,  ' 
for  the  purpose  of  securing  a  free  passage  for  boats  and  other 
small  crafts.  They  are  likewise  empowered  to  cause  to  be 
opened  again,  such  ancient  natural  drains  as  have  been 
obstructed  by  the  owners  of  the  adjacent  lands,  and  to  pre- 
scribe the  mode  to  be  observed  in  that  respect.  2  Moreau^s 
Digestj  241,  242. 

It  is  difficult  to  conceive  a  case  that  would  come  more 
clearly  within  the  legitimate  exercise  of  these  powers  than 
that  which  has  given  rise  to  the  present  suit.  The  plaintiff 
bad  not  merely  obstructed  the  banks  of  the  river ;  he  had 
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Eavtbiih  Dirr.  Stopped  the  river  itself,  and  that  river  a  branch  of  the  Missis- 

March,  1839.   gjppj^  ^nd  the  Only   water  coipraunication   between   that 

MCARs        stream  and  one  of  the  oldest  and  largest  settlements  in  the 

The  plaintiff  has  alleged,  that  the  work  complained  of  was 
erected  on  his  own  land,  and  could  not  be  destroyed  without 
his  consent ;  but  he  shows  no  title,  and  the  witnesses  only 
say  that  the  water  course  over  which  the  dike  was  .con- 
structed  runs  throagfa  «his  land;  the  evidence  of  the  same 
witnesses  shows,  that  this  water  course  and  the  other  pass  of 
False  River,  were  at  one  time  th^  only  channel  of  the  Mis* 
sissippi ;  that  the  other  pass  is  and  has  long  i>een  entirely 
obstructed  by  a  raft,  and  that  the  pass  upon  which  the  dike 
was  constructed  is  at  the  present  time  the  only  water  com- 
munication between  the  Mississippi,  False  River,  and  the 
several  streams  which  receive  their  waters  from  False  River. 
We  have  no  doubt,  from  the  testimony,  that  this  pass  has  in 
tion  of  dikes  and  ^  great  measure  been  filled  up  by  the  deposits  of  the  Missis- 
mo^*  of^  obi  ^PP'9  ^"^  ^^  i^  conclusively  shown  that  it  is  not  yet  suscepti- 
■tructions  in  tiie  ble  of  pH vato  owuership. .    The  construction  of  dikes  upon  ir, 
and     naTigabie  ^^d  the  removal  of  obstructions  in  its  bed  or  on  its  shores, 
der*aie*«ciu-  ^^^  therefore,  under  the  exclusive  jurisdiction  of  the  police 
live  nirisdiction  jurv,  and  iudffing  from  the  course  pursued  by  them  in  this 

of     the    police-!     f  ij         *    u        1        I  •  /•      u      J         nyu 

juiT  in  the  pa-  mstance,  power  could  not  be  placed  m  safer  hands.  The 
vhieh  ^UteM  ^l^iui^  ^^d  guarded  manner  in  which  they  proceeded  in  the 
atreamaran.       exercisc  of  an  Undoubted  right,  is  worthy  of  all  commenda- 

So,  where  the  9     ^  j 

defendants  hr  tioo.  Upon  receiving  the  petition  of  the  inhabitauts  of  False 
ii^*'faij'^rf  River,  ^hey  appoint  a  committee  of  their  own  .body,  to 
eot*awa^"«E^*'*  examine  the  premises  and  report.  A  report  favorable  to  the 
And  removed  the  petitioners'  demand  being  made,  they  resolve  that  the 
the  i^d,"'  and  nuisauce  shall  be  abated,  and  pass  an  ordinance  accordingly, 
^c**  '**^aoroM  1^'^^y  ®^^  another  member  to  the  committee  already  named ; 
False  River,  b^  they  take  carc  to  provide  that  two  shall  form  a  quorum,  and 
Beid,  that'^they  they  Order  the  committee  to  go  and  clear  the  stream  of  all 
i^M  wiionfor  obstructions,  if  the  plaintiff,  on  their  request  to  that  effect, 
damages  at  tiie  refuses  to  do  it  himself.  The  plaintiff  refuses,  and  the  deed 
tiff.  ^     ^P  *'"*  jg  cioQe.    We  are  of  opinion  that  it  was  lawfully  done,  and 

that  the  plaintiff  ought  to  take  iK>thing  by  this  action. 
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It  ifl^  therefore,  ordered,  adjudged  and  decreed,  that  the  EAvraur  Dut. 
judgmeat  of  the  District  Court  be  afllrmed,  with  costs.  Mtrch,  I839. 


THOMPSON  175.  SCHLATEB. 


TBOlCPMir 
8CBL1TBB. 


4PrBAL    FEOM     THX     COUftT    OW     THE    SECOND     JUDICIAL     DIfTEfCT,    POE 
THE  PAEI8B   OF  IBEETILLB,  THE  JUDOS   OV  THE  D18TEICT  PEB8ID1NG. 

The  act  of  coogreaB  passed  the  15th  of  Jane,  1832,  giving  to  front  propri- 
etora  on  water  courses  the  preference  of  entering  their  back  lands,  pro- 
vides that  notices  of  saeh  pre-emption  claims  shall  be  entered,  aiid  the 
iDonej  paid  thereon,  at  least  three  weeks  before  the  public  sale  of  the 
lands  in  the  townshipi  bj  the  proclamation  of  the  President ;  and  ail 
lands  not  00  entered  shall  be  liable  to  be  sold,  or  aAerwards  entered  as 
other  public  lands.  The  act  of  tlie  34th  of  February,  1835,  revives  this 
act  for  one  jear. 

80,  where  A  enters  back  lands  on  the  18th  of  December,  1833,  after  the 
township  had  been  offered  at  public  sale  by  the  President ;  and  B,  who 
owns  the  front  tract,  enters  the  same  land  as  a  bock  concession  in  1836, 
under  the  pre-emption  law  of  1835 :  HM,  that  the  entry  and  purchase 
of  A,  divested  the  government  of  its  title,  and  B  lost  his  right  of  pre- 
emption, which  ceased  to  exist  after  the  land  had  been  offered  at  public 
sale. 

The  right  tcquired  by  a  purchaser  of  public  lands,  according  to  the  provi- 
sions of  the  pre-emption  act  of  1832,  are  vested,  and  cannot  be  taken 
from  him  by  a  subsequent  act  in  1835,  reviving  the  former  law  for  one 
year. 

The  plaiDtiff  alleges  he  is  owner  of  a  front  tract  of  land  on 
the  MiBsiseippi,  having  seventeen  arpents  front  with  the 
usual  depth ;  and  that  he  entered  his  back  lands  in  rear  of 
his  front  tract,  on  the  t4th  of  June,  1836,  under  the  provi- 
sions of  the  pre-emption  act  of  1888,  and  revived  by  the  act 
of  183d.     That  the  defendant  claims  title  to  on^  hundred 
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Eaitxiw  Dirr.  and  soventy-two  superficial  acres  of  his  back  lands,  and  per- 

**^'°^^*  ^^^'   eists  in  taking  and  holding  possession  thereof,  and  of  cutting 

THOMPSON      down  timber  and  committing  waste  on  the  same,  to  his 

wHLATzii.      damage  six  thousand  dollars.     He  prays  judgment  for  his 

damages,  and  that  he  be  decreed  to  be  the  owner  of  said 

land. 

The  defendant  pleaded  several  exceptions  and  various 
matters  in  defence,  not  necessary  to  notice ;  finally,  he 
called  in  his  warrantor,  who  likewise  cited  his,  until  they 
came  to  one  George  Sharp,  who  purchased  the  disputed 
premises,  together  with  other  lands,  by  regular  entry  and 
purchase  from  the  government  of  the  United  States,  the  18th 
of  December,  1833. 

The  evidence  also  showed  this  land,  although  it  made 
part  of  back  lands  and  might  have  been  entered  and  pur- 
chased as  a  back  concession  under  the  pre-emption  law  of 
1833,  was  not  in  fact  so  entered ;  but  that  it  had  been  regu- 
larly offered  at  public  sale,  with  the  other  public  lands  situ- 
ated in  the  same  township,  by  the  President  of  the  United 
States,  and  remained  unsold,  until  purchased  by  Greorge 
Sharp,  under  whom  the  defendant  and  his  warrantors 
claim. 

On  the  evidence  and  laws  of  congress  produced,  the  dis- 
trict judge  decided  in  favor  of  the  defendant.  The  plaintiflT 
appealed. 

Labauce  and  Edwards^  for  the  plaintiff  and  appellant. 

•A.  JV*.  Ogden  and  RoberUim,  for  the  defendant  and  war- 
rantors. 

Rostf  Jl,  delivered  the  opinion  of  the  court. 

'     This  is  an  action  for  slander  of  title.     The  plaintiff  allep^es 

that  he  is  the  owner  and  proprietor  of  a  tract  of  land  fronting 

*  on  the  Mississippi  River,  having  seventeen  arpents  front, 

with  the  depth  thereto  belonging,  and  also  of  one  other  tract 
of  land,  adjoining  to  and  back  of  the  former,  which  he 
acquired  by  purchase  from  the  government  of  the  United 
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States,  on  the  fourteenth  day  of  June,  1836,  (be  said  plaintiff  Bibterit  Dm. 

having  at  that  time  a  pre-emption  right  to  said  back  land   March,  i839. 

by  the  laws  of  congress  then  in  force.    The  petitioner  further      thowpson 

alleges,  that  notwithstanding  the  premises,  the  defendant  has      ,chiat»b. 

repeatedly  slandered,  and  still   continues  to  slander  and 

defame  his  title,  and  bring  it  into  disrepute,  by  pretending 

that  said  tract  of  land  belongs  to  him,  the  said  defendant,  and 

Dot  to  the  plaintiff;  that  the  said  defendant  has  entered  upon   v 

the  land,  and  has  committed  and  still  continues  to  commit 

waste,  by  cutting  down,  splitting,  and  carrying  away  timber. 

He  prays  that  the  defendant  be  enjoined  from  committing 

waste ;  that  the  timber  now  cut  down  and  split  on  the  land 

in  controversy  be  sequestered ;  that  he  may  be  forever  quieted 

in  his  title,  against  the  claims  and  pretensions  of  the  defend- 

anr,  and   that  the  said  defendant  be  adjudged  to  pay  him 

damages.  • 

The  defendant  and  his  warrantors  deny  the  plaintiff's 
allegations,  and  set  up  title  to  the  land  claimed,  under  a 
purchase  from  the  United  States,  made  on  the  18th  of 
December,  1833 ;  they  also  deny  the  locus  in  qwo  ;  pray  for 
a  survey ;  that  the  injunction  and  the  sequestration  be  dis- 
solved, and  that  the  plaintiff  be  adjudged  to  pay  them 
damages. 

In  the  trial  below,  the  parties  abandoned  their  claim  for 
damages ;  judgment  was  given  on  the  titles,  in  favor  of  the 
defendant,  and  after  an  unsuccessful  attempt  to  obtain  a  new 
trial,  the  plaintiff  appealed. 

The  evidence  shows,  that  one  George  Sharp,  under  whom 
the  defendant  claims,  purchased  from  the  United  States,  at 
the  time  alleged,  two  tracts  of  vacant  land,  of  which  the 
land  in  controversy  forms  a  part,  and  the  chain  of  convey- 
ance is  admitted  to  be  regular  and  complete;  it  is  also 
admitted,  that  the  title  of  the  plaintiff  to  the  front  tract  has 
been  confirmed  by  the  board  of  commissioners,  and  it  is 
proved  that  he  purchased  the  land  which  he  claims,  as  stated 
in  the  petition.  From  the  foregoing  statement,  it  appears 
that  the  two  parties  to  this  suit  have  acquired,  from  the 
government  of  the  United  States,  two  adverse  titles  to  the 
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EAimur  Dm.  same  tract  of  laod,  in  apparent  conformity  with  the  disposi- 

March,  1839.   tions  of  two  acts  of  congress,  and  we  are  called  upon  to  say 

noMMOH     which  of  said  titles  is  to  prevail.    We  know  no  other  rule  of 

wa^TBa,      ^S^^  where  the  sovereign  is  concerned,  than  that  which 

woufd,  under  similar  circumstances,  govern  the  transactions 

of  individuals ;  and  we  are  of  opinion  that  the  sale  to  Sharp, 

being  the  first  in  date,  divested,  irrevocably,  the  Unit^  States 

of  their  right  of  soil,  unless  the  plaintiff  has  shown  that  he 

had  a  right  of  pre-emption  to  the  land  claimed,  at  the  time 

of  the  defendant's  purchase,  and  that  it  continued  to  exist, 

until  he  acquired  his  title.  r" 

The  act  of  congress  to  authorize  the  inhabitants  of  the 
state  of  Louisiana  to  enter  their  back  lands,  approved  on  the 
5th  June,  18S2,  provides,  *Uhat  any  person  owning  land  in 
Louisiana,  bordering  on  a  water  course,  and  not  exceeding 
in  depth  forty  arpents,  French  measure,  shall  be  entitled  to 
a  preference  in  becoming  the  purchaser  of  any  vacant  tract 
of  land  adjacent  to  and  back  of  his  own  tract,  not  exceeding 
forty  arpents  in  depth,  nor  in  quantity  of  land  that  which  is 
contained  in  his  own  tract ;''  but  that  act  also  expressly  pro* 
vides,  that  **  aU  noHcei  of  $uch  dabna  shall  be  enteredy  and  ihiB 
money  paid  thettan^  ai  host  three  weeks  before  such  period  as 
may  be  designated  by  the  president  of  the  United  States  for  the 
ptibUe  sak  of  the  lands  in  the  township  m  which  such  claims  may 
be  situated ;  and  aU  claims  not  so  entered  shaU  be  Uable  to  be 
sold  as  other  public  landsJ"  By  an  act  approved  on  the  24th 
February,  18S5,  the  time  given  by  the  former  act  was 
extended  one  year  without  any  change  being  made  in  its 
provisions,  and  under  this  last  act,  the  plaintiff  entered  and 
purchased  the  land  in  controversy;  but  previous  to  the  18th 
December,  1833,  the  period  designated  by  the  president  of 
the  United  States,  for  the  public  sale  of  the  lands  in  the 
township  in  which  that  claim  is  situated,  had  passed,  the 
land  had  been  offered  at  public  auction,  and  not  being  then 
sold,  George  Sharp  entered  it  on  that  day. 

We  are  of  opinion,  that  the  act  of  Congress  under  which 
the  plaintiff  claims  was  not  violated  thereby ;  the  right  of 
pre-emption  was  given  to  him,  provided  his  claim  was  filed 
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three  weeks  before  the  public  sale  of  tbe  land  in  that  town-  Eigmur  Um, 

ship,  and  not  otherwise.     If  that  land  was  offered  for  sale   March,  I839. 

after  the  passage  of  the  act  of  1832,  he  lost  the  preference 

U^  which  he  was  entitled,  by  his  own  negligence :  if  it  was 

offered  before  the  passage  of  that  act,  he  could  no  longer  fulfil 

tbe  coodition  upon  which  only  the  preference  was  given,  and 

although  he  might,  perhaps,  enter  the  land  in  the  form  and 

shape  of  a  double  concession,  he  could  not  do  so  to  the  preju« 

dice  of  previous  entries. 

If  the  act  of  1832  had  provided,  that  when  the  back  lands 
had  not  been  offered  for  sale,  notice  of  the  claim  «hpuld  be 
entered  and  payment  made  three  weeks  before  the  period 
designated  by  the  president  for  that  purpose,  it  would  be  a 
fair  inference  that  the  act  was  intended  to  apply  to  all  baclc 
lands.  But  the  wording  of  that  act  is  clear,  unambiguous, 
aod  without  reservation.  It  says,  *^  all  notkea  of  such  clama 
fhall  be  entered^^  which  cannot  mean  that  only  a  part  of  them 
shall  be  entered. 

CongTe39  was  aware  of  the  situation  of  the  public  lands  in 
Louisiana.     They  knew  that  part  of  those  lands  had  been 
c&red  at  public  sale,  and  others  not ;  if  they  imposed  an 
impossible  condition  to  some  of  the  front  proprietors,  it  was     so,  where  A 
because  they  did  not  intend  that  the  privilege  granted  should  JJJJJ^  ^^  ^^ 

extend  to  them.  ISth  December, 

Tbe  intention  of  congress  is  clearly  shown  by  their  former  township  hid 
legislation  on  the  same  subject ;  the  first  act  authorizing  front  pu^Uo  wki^  by 
proprietors  in  Louisiana  to  enter  their  back  lands,  was  passed  the  Prendent, 
in  1811,  before  Louisiana  became  a  state,  and  before  any  of  the  front  traet, 
the  public  lands  had  been  sold  or  surveyed ;  it  was  a  valua-  ^If^ck  comIS! 
ble  privilege  to  landholders,  at  a  time  when  there  was  no  ■■on  in isss,  an- 
other mode  of  acquiring  public  lands ;  but  the  reason  of  the  emption  Uw  of 
law  ceased  after  they  had  been  offered  for  sale,  because  tbe  lue^  em^lmd 
front  proprietors  could  then  either  buy  them  at  the  sale  or  pprohaae  of  A 

^  _  1.      1  ^     1    1  •  divested  thego- 

eoter  them  afterwards,  and  accordmgly  we  find  that  the  act  vemment  of  iu 
of  1832  limits  the  right  of  pre-emption  to  the  lands  not  yet  hu^rirht  of  pn^ 
offered  for  sale.  The  act  of  181 1,  otherwise  similar  to  that  of  ^5^1? "{o^'exS 
1832,  did  not  contain  that  limitation.     It  gave  to  all  front  atter  the  land 

.   ^  -      ¥       •  ■•  J   ai-       1   •    *•/*•  ^i_  ^        had  been  offered 

proprietors  in  Louisiana,  and  the  plamtin  among  the  rest,  a  atpubiie  taici 
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EAmur  DiBT.  privilege    to   their   back   lands,   provided   the    entry  was 
March,  i83g.    made  and  the  money  paid  within  three  years  from  the  date 
THOMPflov      of  its  passage ;  in  1820  it  was  revived  for  two  years,  without 
gcHLTTEB.      *^°y  change.     After  the  plaintiff  failed  to  avail  himself  of 
those  opportunities,    after  he  neglected    to    purchase  his 
back  lands  when  they  were  offered  at  public  sale,  and  suf- 
fered the  defendant  to  enter  them,  he  can  have  no  just  ground 
of  complaint,  for  being  deprived  of  a  privilege,  burthensome 
to  others,  and  which  he  had  enjoyed  for  five  years  at  two  dif- 
ferent times,  without  attempting  to  exercise  it.     Congress 
cannot,  without  injustice  to  the  public,  take  better  care  of 
individuals  than  they  chose  to  take  care  of  themselves. 

If  the  plaintiff  had  been  entitled  to  a  pre-emption  under  the 
act  of  1832,  he  would  have  lost  his  right,  by  suffering  the 
time  allowed  by  that  act  to  expire,  without  availing  himself 
of  its  provisions.  The  sale  to  George  Sharp  took  place  while 
that  act  was  in  force,  and  it  has  been  contended  at  the  bar 
that  it  was  a  nullity,  because  the  land  which  it  purported  to 
convey  was  at  that  time  set  apart  and  reserved  for  front  pro- 
prietors. To  test  the  correctness  of  this  position,  let  us 
examine  what  would  be  now  the  situation  of  the  defendant, 
if  the  plaintiff  had  never  filed  his  claim :  he  has  paid  for  the 
quired  bfa  pur- 1^°^  >  ^e  holds  it  by  a  sale  from  the  United  States,  and  by 
ohaier  of  public  ^^^t  Sale  they  pledge  their  faith  that  it  shall  not  be  sold  to 

lands,  aeeording  -^  r       o  i       i.  » 

to  the  proviaions  another.  He  is  in  possession,  and  could  never  be  disturbed ; 
tion  aet^ofTsa^  we  hold  this  to  be  a  title.  Had  the  act  of  1832  been  suffered 
eiinn^be\aken  ^®  ^^P*''®  ^y  its  owu  limitation,  the  case  supposed  would  have 
from  him  by  a  occurred.  The  revival  of  that  act^  for  another  year,  ought 
in  1^5"  reviTiiiK  not,  in  our  opinion,  to  affect  the  defendant ;  his  vested  rights 
for  one  Tw.^*^  could  not  be  taken  from  him  by  subsequent  legislation.     He 

acquired  from  the  government  a  title  which  was  to  become 
indefeasible  on  the  15th  of  June,  1835,  provided  the  plaintiff 
did  not  file  his  claim  till  after  that  date ;  and  the  plaintifT 
filed  his  claim  on  the  14lh  June,  1836. 

We  are  of  opinion  that  the  sale  to  Greorge  Sharp  divested 
the  United  States  of  their  right  of  soil,  and  that  nothing^ 
passed  under  the  sale  subsequently  made  to  the  plnintiflT. 
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It  18,  Iherefore,  ordered,  adjudged  and  decreed,  that  the  Eastsbit  Dzst. 
judgment  of  the  District  Court  be  affirmed,  with  costs.  Mirch,  nsd. 


BSTHAU1)*9  H'BS. 

fbttavtk's 

XXKGUTORll. 


reynaud's  heirs  vs.  peytavin's  executors. 

APPEAL    FBOH   THE  COURT   OF    PROBATES,    FOR  THE   PARI8H    OF   ASCENSION. 

Where  the  heirs  of  a  deceased  partner,  who  are  all  of  age,  renew  the 
partnership  with  the  snrviTing  partner,  and  suffer  the  partnership  pro- 
perty and  effects  to  remain  during  ^ve  years,  under  his  ezclusiFe  con- 
trol and  management,  it  will  he  presumed  they  were  satisfied  with  his 
diligence,  and  they  cannot  claim  from  his  executors  prq/Us  that  he  might 
have  nuuU^  on  the  ground  of  negligence'  or  mismanagement. 

In  a  uniFersal  partnership,  under  the  Spanish  law,  the  personal  and  house- 
hold expenses  of  the  individual  partners,  were  chargeable  to  the  firm) 
however  unequal  they  might  be  in  amount. 

This  case  comes  up  on  an  opposition  made  by  the  heirs 
of  the  deceased  Louis  M.  Reynaud,  to  the  account  and 
tableau  of  distribution,  filed  by  the  executors  of  Antoine 
Peytavin,  deceased.  The  executors  filed  their  tableau,  and 
gave  notice  to  all  the  creditors  of  A.  Peytavin,  and  of  the 
partnership  lately  existing  between  Louis  M.  Reynaud  and 
A.  Peytavin,  and  to  all  persons  interested,  to  show  cause  why 
the  said  account  and  tableau  should  not  be  homologated. 

The  heirs  set  up  various  objections  to  the  executors' 
account,  and  conclude,  that  the  partnership  which  existed 
between  their  ancestor  and  the  late  A.  Peytavin,  is  indebted 
to  them  as  follows : 

To  Songy  Reynaud  in  the  sum  of  nine  thousand  and 
forty-three  dollars  on  account. 

To  Felicite  D.  Reynaud  and  the  other  heirs,  a  large  sura 
not  specified.  That  the  mass  of  the  partnership  should  be 
settled.     1.  By  taking  the  price  of  the  sale  made  of  the 

16  VOL.   XIII. 


122  CASES  IN  THE  SUPREME  COURT     - 

EAn-nir  Dist.  partnership  property  in  1833,  with  interest  on  each  instal- 
March,  1839.   ment  at  ten  per  cent,  per  annum.     2,  The  debts  due  to  the 
MTji4UD*k  a*BB.  partnership,  whether  by  the  partners  or  others.     S.   The 
^''    ,      amount  the  heirs  may  have  to  collate.     From  these,  deduc- 
xxscuTORs.     tions  are  to  be  made.     1.  Of  debts  of  the  partnership  paid 
by  Peytavin.     2.  Debts  due  by  the  partnership  to  the  part- 
ners.    3.  Bad  debts. 

The  opponents  then  pray  that  the  tableau  be  corrected  by 
crediting  the  partnership.  1.  With  the  price  of  the  partner- 
ship property  sold  in  1833,  at  the  time  each  instalment 
became  due.  2.  With  ten  per  cent,  per  annum  interest  on 
each  instalment,  &,c.  3.  With  twenty  thousand  dollars  due 
to  the  partnership  by  A.  Peytavin,  for  his  personal  and 
household  expenses,  from  the  year  1828  until  1833.  4.  With 
the  further  sum  of  one  hundred  and  forty  thousand  dollars, 
being  the  amount  6f  the  net  proceeds  of  crops  not  accounted 
for. 

The  opponents  further  pray  that  the  executors  be  ordered 
to  pay  them  in  their  quality  of  creditors,  the  several  sums 
that  may  be  found  due  them,  on  a  definitive  settlement,  &c. 

The  material  facts  of  this  case  are  stated  in  the  opinion  of 
the  court,  which  follows. 

The  judge  of  probates,  after  hearing  the  evidence  and  the 
arguments  of  counsel  of  the  respective  parties,  overruled  the 
opposition,  and  the  plaintiffs  in  said  opposition  appealed. 

M.  Taylor^  for  the  opponents. 

/.  SegherSy  contrct. 

Rostj  /.,  delivered  the  opinion  of  the  court. 

This  is  an  opposition  of  the  heirs  of  a  partner  to  the 
account  of  the  partnership,  filed  by  the  executors  of  the 
other.     The  material  facts  of  the  case  are  as  follows  : 

In  1806,  Jean  Reynaud  and  A.  Peytavin  formed,  by  nota- 
rial act,  an  universal  partnership,  which  was  to  continue  for 
five  years;  their  property  consisted  of  houses,  plantations, 
slaves,  ships,  credits,  merchandize,  &c.     Jean  Reynaud  died 
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in  1807;  and  in  1821,  bis  widow  and  A.  Peytavin,  acknow-  Eastern  Dist. 
ledged  by  a  notarial  ace,  that  the  partnership  had  continued    March,  1839. 
by  mutual  consent  between  them,  and  agreed  that  it  should  rktvaud'sh'rb. 
(hereafter  continue,  until  it  pleased  one  of  the  partners  to     pj„^y,j,»g 
dissolve  it.     A  statement  was  made  of  all   the  property,     kxecutors. 
fights,  and  credits  of  the  fiim.     The  last  partnership  was 
dissolved  by  the  death  of  Madam  Reynaud,  in  1828 ;  it  was 
renewed  by  the  present  plaintiffs  in  opposition,  for  one  year, 
-and  afterwards  the  partnership  property  was  left  by  them 
under  the  management  and  control  of  A.  Peytavin,  until  the 
beginning  of  1833.     An  inventory  was  then  made  of  it  in 
■presence  of  the  parties  interested,  and  appears  to  have  been 
considered  by  them  as  including  all  the  properly,  rights  and 
credits  of  the  firm  ;  it  included  property  acquired  since  1821, 
with  the  profits  made,  and  embraced  all  that  A.  Peytavin 
possessed  at  that  time. 

The  property  inventoried  was  afterwards  sold  on  a  credit 
of  one,  two  and  three  years,  to  effect  a  partition,  and  the 
instalments  if  not  paid  at  maturity,  were  to  bear  interest  at 
the  rate  of  ten  per  cent,  per  annum,  after  they  became  due 
until  paid.  At  that  sale,  A.  Peytavin  purchased  to  a  large 
amount,  and  died  shortly  afterwards.  The  property  was 
sold  a  second  time  by  his  executors,  who,  after  receiving  the 
proceeds,  have  filed  a  general  account  of  (heir  administration, 
including  an  account  of  the  succession  with  the  firm  of  Rey- 
naud &  Peytavin.  The  executors,  in  that  account,  have 
charged  the  succession  with  the  proceeds  of  the  sale  of  the 
partnership  property,  reduced  to  cash,  at  the  date  of  said 
sale,  by  a  discount  at  the  rate  of  eight  per  cent,  per  annum, 
upon  the  different  instalments. 

Songy  Reynaud,  one  of  the  plaintifls  in  opposition,  had  a 
private  account  against  the  succession,  which  had  been  pre- 
vionsly  accepted  by  the  executors,  and  admitted  without 
opposition  by  the  attorney  of  absent  heirs.  The  executors 
have  placed  him  in  the  tableau  for  a  sum  less  than  the 
amount  of  that  account. 

The  plaintiffs  in  opposition  being  the  children  and  heirs  of 
Jean  Reynaud  and  his  wife,  opposed  the  homologation  of  the 
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Ejlstbiih  Di8t.  account,  and  ask  that  it  be  amended  by  crediting  the  part- 
March,  1839.    Qership  with  the  following  sums : 
aetxadd's  h*m       I*  The  whole  amount  of  the  property  sold  in  1833. 

J^t  ,.  II.  Interest  at  the  rate  of  ten  per  cent,  per  annum,  from 

XUCUTOB8.  the  maturity  of  each  instalment,  till  the  final  settlement  of 
the  succession,  credit  being  given  for  the  partnership  debts 
paid  by  the  testator. 

III.  The  sum  of  twenty  thousand  dollars  for  the  personal 
aud  household  expenses  of  A.  Peytavin,  while  he  adminis- 
tered the  affairs  of  the  partnership. 

IV.  One  hundred  and  forty  thousand  dollars,  which  they 
supposed  ought  to  have  been  the  value  of  the  crops,  made 
on  the  plantations  of  the  firm,  if  they  had  been  well 
managed. 

y,  Songy  Reynaud  further  asks  to  be  placed  on  the 
tableau  for  the  whole  amount  of  his  account. 

The  Court  of  Probates  after  hearing  the  parties,  overruled 
the  opposition,  and  the  heirs  of  Jean  Reynaud  appealed. 

The  first  and  most  important  question  in  this  case  is,  whe- 
ther A.  Peytavin's  executors  are  bound  to  account  to  the 
plaintiffs  in  opposition,  for  the  crops  which  might  have  been 
made  on  the  partnership  plantations,  and  for  the  personal 
Where  the  heirt  expenses  of  the  testator.     One  of  the  executors  having  been 
ed  partner,  vrho  the  factor  of  the  tcstator  since  1824,  an  account  is  produced 
renew  the  part-  by  the  firm  to  which  he  belongs,  showing  the  proceeds  of  the 
su^iVrng^^art!  ^•'ops  ras^de  "Pon  ^^^  partnership  property  from  1824  to  1833, 
iier,  and  wiffer  and   also  the  expeuscs  incurred  during   that   time :     the 

the    partnership  ^         i  .       i  •        t  >  . 

property  andef-  balance  lound  m  that  account  is  charged  to  the  succession, 
dm:?ngfivryeara  ^"^  ^^^  plaintiffs  in  Opposition  do  not  object  to  it :  they  do 
'^▼e*^contror*nd  "^^  prctcnd  to  charge  A.  Peytavin  with  fraud,  but  only  with 
management,  it  negligence.  Whatever  might  have  been  the  nature  of  the 
cd  they  were'sa-  partnership,  the  fact,  that  after  the  death  of  their  mother,  the 
dml^n^l^a^nd  plai^^iffsj  being  all  of  age,  renewed  it,  and  suffered  thepro- 
they  cannot  perty  to  remain,  during  five  years,  under  the  exclusive 
exeoutor8,^^«  management  and  control  of  the  testator,  sufficiently  proves, 
^  tajSl!  ^^^^  ^^^y  were  satisfied  with  the  degree  of  diligence  which 
the   ground  of  he  used,  and  leaves  them  without  the  shadow  of  a  riffht  lo 

neffliffcnoe      or 

mismanagement  claim  damages  at  this  time,  under  an  universal  partnership. 
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This  right  could  not  have  existed^for  that  kind  of  associatioDyEASTxmr  Dm. 
operated  between  the   partners  a  confusion   of   property,   Marck,  i839. 
incompaiible  with  strict  accouniability.     All  the  private  bjyipaud'bh'hs. 
expenses,  no  matter  how  unequal  they  might  be,  were  paid  ^• 

out  of  the  common  fund,  and  at  the  dissolution  of  the  part-  kxecutobb. 
ship,  the  property  and  profits  that  remained  were  divided  ^  ^  unWenai 
equally  between  the  partners,  without  taking  into  considera-  dcr  the  Spanish 
tion  that  one  had  gained,  wasted,  or  consumed  more  than  iund^houKhohd 
another.  Curia  Philipka  verbo  CampagneroSf  articles  5,  6,  7,  «P.«'?5^*  °^  ***® 
8,  9,  Partida  5,  titk  10, 1  2,  5,  6,  7.    Pothier  Contract  de  So-  um'  "''  we?e 

ciiti,  article  37.  s!;;;;yn!rr'er' 

The  code  of  1808,  made  some  changes  in  those  laws,  but  ^"*?.°**v^  -^^ 
they  do  not  aflect  the  present  case;  and  the  claims  of  the  moant 
plaintiffs  for  the  profits  which  might  have  been  made,  and  for 
the  personal  and  household  expenses  of  the  testator  cannot 
be  sustained. 

The  manner  of  stating  the  account  is  unusual  and  singu- 
lar, but  the  plaintifis  in  opposition  have  failed  to  show  that 
It  was  injurious  to  them.  By  the  act  of  partnership  between 
Madame  Reynaud  and  the  testator,  the  latter  bound  himself 
that  at  the  dissolution  of  the  firm,  the  share  of  each  of  the 
plaintiffs  should,  under  no  circumstances,  be  less  than  four 
thousand  dollars,  and  that  he  would  make  up  the  deficiency. 
Their  share,  by  the  amount  rendered  is  only  one  thousand 
and  seventy-eight  dollars,  and  seventy-six  cents,  and  the 
balance  up  to  the  sum  of  j|(4000,  is  charged  to  the  testator 
and  credited  to  them.  If  the  amount  was  amended  as  they 
desire,  their  share  would  be  less  than  what  they  receive. 

The  demand  of  Songy  Reynaud  to  be  placed  on  the 
tableau  for  the  whole  amount  of  his  private  account,  appears 
to  us  well  founded.  If  the  acknowledgment  of  the  execu- 
tors, and  the  admission  of  the  attorney  of  absent  heirs  were 
made  in  error,  that  fact  ought  to  have  been  alleged  and 
shown  on  the  trial  of  the  opposition.  The  plaintiff  may  have 
had  legal  evidence  of  every  item  of  his  account,  but  he  was 
not  bound  to  produce  it  as  long  as  the  acknowledgments  of 
the  executors  stood.  The  other  parties  have  shown  no  error 
to  their  prejudice. 


vt. 
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Eahtbkh  Dirt.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
March,  1839.  judgment  of  the  Court  of  Probates  be  avoided  and  reversed  ; 
HiRiABT  that  Songy  Reynaud  be  placed  upon  the  tableau,  for  the  sum 
of  nine  thousand  and  forty-three  dollars  and  eight}'-two 
cents,  instead  of  six  thousand  six  hundred  and  seventy-nine 
dollars  and  six  cents ;  and  that  the  amount,  as  amended, 
be  homologated  and  approved,  and  the  funds  distributed  in 
conformity  therewith.  It  is  further  ordered,  adjudged  and 
decreed,  that  the  defendants  and  appellees  pay  the  costs  in 
both  courts. 


HIRIART   V8.   ROGER   ET    AL. 

l^  1^'  APPEAL   FROM    THE   COURT    OF    THE    SECOND    JUDICIAL   DISTRICT   FOR   TUB 

E2  1107  PARISH   OP   LAFOURCHE   INTERIOR,  THE   JUDOE   THEREOF   PRESIDING. 

« 

A  simulated  sale,  as  between  the  parties,  is  absolutely  null. 

Where  the  evidence  establishes  fraud  on  the  part  of  the  purchaser,  the  sale 
will  be  declared  fraudulent  and  void  as  it  regards  creditors,  at  the  suit  of 
a  creditor  of  the  original  vendor. 

This  is  an  action  by  a  creditor  to  annul  certain  sales  from 
his  debtor  to  the  defendants,  as  having  been  made  in  fraud 
of  creditors. 

The  plaintiff  shows  that  he  obtained  a  judgment  against 
Auguste  Roger,  in  the  parish  of  Lafourche  Interior,  on  the 
2nd  October,  1835,  for  one  thousand  three  hundred  and  fifty- 
dollars,  with  interest  and  costs.  He  further  shows  that  his 
debtor,  A.  Roger,  conveyed  a  lot  of  ground  and  a  certain 
female  slave,  to  one  Mathurin  Bourg,  by  acts  sous  seb^privi, 
in  January  and  October,  1828,  which  were  attested  by  two 
witnesses  and  duly  recorded ;  and  that  a  few  days  afterwards 
Bourg  sold  and  conveyed  said  lot  and  slave,  with  her  child,  by 
public  act,  to  Valery  Roger,  the  son  of  the  original  vendor, 
dated  the  10th  November,  1831.     On  the  next  day,  Auguste 


OF  THE  STATE  OF  LOUISIANA.  127 

Roger  sold  and  conveyed  another  lot  of  ground,  in  the  town  EAsnsiur  Dibt. 
of  Thibodeauxville,  where  the  first  is  situated,  to  his  son,   March,  i839. 
Valcry  Roger.     These  sales  are  all  alleged  to  be  simulated       hiriabt 
and  fraudulent,  as  regards  the  plaintiff,  who  is  a  judgment  ^^^^'j^^^ 
creditor  of  the  vendor,  and  he  prays  that  they  be  annulled 
and  set  aside,  and  the  property  sold  to  satisfy  his  demand 
against  the  original  debtor,  Auguste  Roger. 

In  an  amended  petition,  the  plaintiiT  shows  that  the  slave 
conveyed  from  Bourg  to  V.  Roger  has  since  died,  leaving  a 
child  named  ZoS,  and  that  this  child,  and  one  of  the  lots  in 
question,  are  in  possession  of  Madame  Exnicious  and  her  minor 
child,  and  the  other  lot  has  been  sold  to  one  G.  C.  Bedford, 
who  were  all  made  parties,  and  the  same  judgment  demanded 
against  them  as  against  V.  Roger  and  M.  Bourg.  Bedford 
admitted  he  had  purchased  one  of  these  lots  from  one  Jacques 
Francois  Brunot,  who  bought  it  from  V.  Roger.  He  prayed 
that  if  a  recovery  was  had,  and  the  sale  of  the  lot  annulled, 
that  be  might  be  released  from  his  obligation  to  his  vendor. 

The  other  parties  all  appeared  and  made  defence.  They 
denied  all  fraud,  and  assert  title  tinder  the  sales  and  trans- 
fers to  them.  The  respective  titles  and  acts  of  sales  between 
the  parties  were  produced,  and  evidence  ofiered  ou  both  sides. 

The  district  judge  was  satisfied,  from  the  evidence,  that 
the  several  sales  by  which  this  property,  once  belonging  to 
Auguste  Roger,  was  attempted  to  be  placed  beyond  the 
reach  of  his  creditors,  were  void  as  regards  the  plaintiff,  and 
must  be  set  aside,  and  the  property  sold  to  satisfy  his  demand 
or  debt ;  and  that  the  sale  from  V.  Roger  to  Brunot  be  can- 
celled, and  the  price  thereof  returned. 

y.  Roger,  Madame  Exnicious,  and  Brunot,  appealed. 

BeaUyy  for  the  plaintiff  and  appellee. 

Taylor^  for  the  defendants  and  appellants. 

Eu8ti$9  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges,  that  on  the  2nd  of  October,  1835,  he 
obtained  judgment  against  Auguste  Roger,  for  the  sum  of 
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KisTSRir  DiiT.  one  thousand  three  hundred  and  fifty  dollars,  with  interest 
■*^^^»  ^^^'    and  costs ;  that  the  said  judgment  was  rendered  on  a  debt 
HiBiABT       which  existed  prior  to  the  date  of  the  several  conveyances  of 
BoosBvr  Au    which  he  afterwards  complains. 

That  on  the  7th  day  of  January,  1828,  the  said  Auguste 
Roger  conveyed  a  female  negro  slave  named  Eliza,  then 
aged  about  eighteen  years,  to  Mathurin  Bourg,  and  on  the 
2nd  day  of  October,  in  the  same  year,  he  conveyed  to  the 
said  Bourg  a  certain  lot  of  ground,  in  the  town  of  Thibo- 
deauxville,  with  the  improvements  thereon ;  these  convey- 
ances were  both  under  private  signature,  but  were  afterwards 
duly  recorded. 

That  afterwards,  by  public  act,  of  the  10th  of  November, 
1831,  the  said  Bourg  conveyed  the  said  lot  and  the  slave, 
with  her  child,  to  Valery  Roger,  the  defendant,  the  son  of 
Auguste  Roger,  and  on  the  11th  of  November,  18S1,  the 
said  Auguste  Roger  sold  another  lot  in  the  town  of  Thibo- 
deauxville,  described  in  said  act,  to  the  said  Valery  Roger. 

That  the  slave  Eliza  died,  leaving  a  child  named  Zoe : 
that  part  of  said  principal  lot,  having  fifty  feet  front  on  the 
Bayou,  is  in  possession  of  Madame  Exnicious,  the  daughter 
of  the  said  Auguste  Roger,  and  her  minor  child,  Marie  C. 
Exnicious  ;  that  the  remainder  of  the  lot,  and  the  slave  child 
Zo^,  is  in  the  possession  of  the  defendant,  Valery  Roger,  and 
that  the  lot  sold  by  Auguste  Roger,  to  Valely  Roger,  is  in 
the  possession  of  George  C.  Bedford.  These  sales  are  all 
alleged  to  be  fraudulent,  and  made  with  the  intention  to 
defraud  the  creditors  of  Auguste  Roger ;  the  usual  allega- 
tions necessary  to  support  the  action  are  made;  judgment  is 
asked  accordingly,  and  relief  .is  prayed  for  against  all  the 
parties  who  are  in  the  possession  of  the  property.  After  issue 
joined,  Bedford  disclaimed,  and  reconveyed  the  lot  he  pur- 
chased to  one  of  the  defendants,  J.  F.  Brunot.  .  The  debt  on 
which  the  plaintiff  obtained  judgment  in  October,  1835,  we 
shall  assume  originated  on  the  27th  of  May,  1831,  the  date 
of  the  notes  on  which  the  suit  is  brought. 

We  consider  the  sales  made  to  Mathurin  Bourg  as  abso- 
lutely null ;  the  evidence  is  conclusive  on  this  point ;  and 
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that  during  the  time  the  property  remained  in  his  name,  it  Eatterv  Dibt. 
was  to  all  intents  and  purposes  the  property  of  the  father  of  MarcK  i839. 
the  defendant.     On  the  subject  of  simulation,  we  consider       hiriaht 
the  law  as  settled.     See  JIferKn,  Reportotre  de  Jurisprudence^    RooirM  il. 
terbo  Smulation^  section  3.     The  opinions  of  jurisconsults 
are  there  given.    D'Argentr6e,  speaking  of  agreements  of  this     a    simulated 
description,  says,  ^^colorem  habent^  substantiam  vera  nuUam,  nulla  ^|f *  ^^fe^^  u 
qwfpe  cofwentio  tnt/ur,  nuUus  contractus  agitur,  ssd  fingUur**^  abMlutely  null. 
Baldus  describes  a  convention  like  this  under  consideration  as 
^^  corpus  sine  anini&  et  dicitur  coloratus^  depicius^  extrinaecus  appa^ 
rww,  intrinsecus  nihil  habensJ**     It  is  due  to  Mr.  Bourg,  who      ^vhere    the 
was  examined  in  this  case,  to  state,  that  he  disclosed  fully  evidenee    esta^ 
the  nature  of  the  pretended  transfers,  without  any  reserve  or  xh*  part  of  the 
disposition  to  conceal  it.-  SrtTbe  Z 

We  consider  that  it  is  proved  that  the  sale  of  the  lot  of  eJ^^d  fraudu. 
ground  and  slave,  from  Maihurin  Bourg  to  the  defendant  V.  u  ragardscredi- 
Roger,  was  fraudulent  on  the  part  of  the  purchaser,  and  void  |,7a  ciedltor'of 
as  it  reirards  creditors.  ^]>e  original  Ten- 

The  plaintiff  has  established  the  facte  necessary  to  enable  ""• 
him  to  recover  in  this  action  under  the  provisions  of  the  civil 
code.  We  do  not  think  the  evidence  establishes  fraud  on 
the  part  of  Madame  Exnicios  or  Brunot,  two  of  the  defend- 
ants, who  hold,  under  purchases  from  the  defendant,  part  of 
the  property  sold  by  Auguste  Roger  to  his  son  Yalery  Roger. 
We  disallow  the  claim  for  improvements  set  up  by  the 
defendant,  Yalery  Roger.  The  judgment  of  the  court  below 
must  be  reversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed  ;  and  it  is  further  ordered,  that  the  plaintiff  have 
judgment  against  the  defendant,  Yalery  Roger ;  that  the 
sales  of  the  property,  to  wit,  the  lot  of  ground  in  the  town  of 
Thibodeauxvilie,  described  in  the  act  of  sale  from  Auguste 
Roger  to  Mathurin  Bourg,  and  mentioned  in  the  plaintiff's 
petition,  and  the  slave  Zo4(,  (except  as  hereinafter  mentioned,) 
be  avoided  and  annulled  as  to  its  effect  on  the  plaintiff;  and 
that  said  lot  and  slave,  or  a  sufficient  part  thereof  to  satisfy 
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EAimir  Ditr.  ibo  plainiiflfp  debt,  vriih  interest  and  costs,  be  sold  under 
^§arch^  1899.   execution,  and  the  proceeds  applied  to  the  extinguishment 

of  the  same ;  and  that  the  appellee  pay  the  cosU  of  the 

appeal. 
And  it  is  further  ordered,  that  judgment  be  entered  in 

favor  of  Madame  Exnicios,  in  her  own  right  and  as  tutrix  of 

ber  minor  child ;  and  of  Jacques  Fran9oi8  Brunot,  with  costs 

in  both  courts. 


DOSBR 


DOZER  rS.  SQUIRES,  DOIfNAUD  ET  AL. 

APPEAL   FKOM    THB    COURT    OP   THK   SBCOND   JUDICIAL  DISTRICT,  FOR   TBB 
PARIBH  OF  LAFOURCHE   INTBRIOR,  THB  JUDOB  OF  TBB  FOURTH  PRBSIDIMO. 

A  penon  who  has  a  mere  equitable  intereet  in  property,  is  not  allowed  to 
question  the  Talidity  of  a  sale  of  it,  when  he  permitted  the  legal  title  to 
remain  in  another,  and  when  it  passed  into  the  hands  of  bona  fidt  pur- 
chaseri,  without  notice. 

This  suit  is  composed  of  two  consolidated  cases,  of  Dozer 
V9,  Squires,  and  Dozer  ts,  Donnaud,  and  others,  called  in 
warranty,  in  which  ihe  plaintiff  claims  two  half  lots  of 
ground,  situated  in  the  town  of  Thibodeauxville,  and  in  the 
possession  of  the  defendants.  Squires  and  Donnaud. 

The  plaintiff  shows  that  he  was  owner  of  the  entire  lot  in 
question,  and  that  in  January,  1831,  the  deputy  marshal 
levied  an  execution  thereon,  which  issued  on  a  judgment 
obtained  in  the  United  States  District  Court  for  the  Eastern 
District  of  Louisiana,  by  the  postmaster  general,  against 
bim,  and  the  lot  was,  after  two  advertisements,  sold  the  Ist 
April,  1831,  and  adjudicated  to  Pierre  Cazeaux,  for  the  sum 
of  three  hundred  dollars,  in  a  twelve  months  bond. 

The  plaintiff  further  shows,  that  trusting  to  Cazeaux  to 
pay  the  twelve  months  bond,  and  fearing  no  disturbance,  he 
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refunded  to  him  the  amount,  and  did  not  immediately  pro-  Eastikh  Dm. 
cure  a  re-transfer  of  the  title  to  said  property ;  but  that  before   ■^*"'*^  "^' 
the  expiration  of  the  bond,  Cazeaux  died,  and  his  heirs  or        wi%n 
legal  representatives  having  failed  to  pay  the  bond  when  it 
became  due,  the  lot  of  ground  was  seized  and  sold  to  satisfy 
the  amount  thereof. 

The  present  defendants  derive  their  title  from  the  sale  on 
the  twelve  months  bond  by  the  deputy  marshal.  The 
plaintiff  alleges  various  informalities  and  nullities  in  said  sale, 
which  he  prays  may  be  annulled  and  set  aside,  and  that  he 
be  declared  the  true  owner,  and  have  judgment  for  the  rents 
and  profits  accruing  from  the  property. 

The  defendants  set  up  title  and  called  in  their  warrantors 
to  defend. 

The  district  judge  rendered  judgment  upon  the  evidence 
in  the  case,  in  favor  of  the  plaintiff,  decreeing  him  the  pro- 
perty, and  reserving  for  future  trial  the  question  of  rents, 
profits,  and  improvements,  between  the  parties.  The  heirs 
of  Pierre  Cazeau,  called  in  warranty,  appealed. 

Seatty,  for  the  plaintiff  and  appellee. 

Mies  Toybr,  for  the  appellants. 

EuiUii  /.,  delivered  the  opinion  of  the  court 

The  plaintiff  claims  two  lots  of  land,  which  are  in  the 
possession  of  the  principal  defendants.  He  alleges,  that  the 
lot,  which  has  since  been  subdivided,  originally  belonged  to 
him,  and  was  illegally  sold  by  the  marshal  of  the  United 
States,  on  an  execution  issued  against  him  from  the  court 
of  the  United  States,  and  sets  up  several  causes  of  illegality 
in  the  sale.  It  appears,  however,  that  he  permitted  the 
vendee  to  remain  in  possession  of  the  property,  that  he  fur- 
nished him  with  the  money  to  pay  a  part  of  the  price — that 
part  which  could  lawfully  be  paid  to  the  creditor  on  the  exe- 
cution— and  stipulated  in  a  written  lease  that  the  lessee 
should  pay  the  rent,  for  a  term  of  years,  to  the  purchaser. 
Of  these  facts  the  records  contain  written  proof. 
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EAfTXEH  D18T.      Od  the  twelve  months  bond  ^ven  for  the  property  by 

March,  1839.    Cazeaux,  the  purchaserj  it  was  again  sold,  under  execution 

oosEB        which  issued  against  him  on  the  10th  of  April,  1833,  to 

^*  Maggioliy  from  whom  it  passed  by  several  mesne  convey*' 

ances  to  the  present  possessors. 

The  validity  of  the  sale  to  Cazeaux,  we  are  of  opinion, 

cannot  be  contested  by  the  plaintiff,  because  it  has  been 

voluntarily  executed  by  him ;  that  such  is  the  necessary  con* 

sequence  of  his  acts. 

He  suflfered  the  property  to  be  seized  and  sold  as  the  property 

A  penon  who  of  Cazeaux,  in  whose  name  it  stood  under  the  sale  from  the 

ubieTnterest^n  marshal.     Admitting  that  he  had  an  equitable  interest  in 

•lio^cyto  que^  ^'^®  property,  by  the  sale  to  Maggioli  his  equity  was  extin- 

tion  the  TAiuiity  ffuished.  and  the  property  passed  unincumbered  throuirh  the 

of  »  lale  of  it,  f        .       '     ,       i.«.  .  ,.  , 

irhen  he  permit-  hauds  of  the  diiferent  mtermediate  proprietors  to  the  present 
u^io'remffn  Vn  owuers,  neither  of  whom  are  pretended  to  be  charged  with 
another,      and  notice.     A  pcrsou  who  has  a  mere  equitable  interest  in  pro- 

when  It   passed  *  ^  ' 

into  the  iiands  pcrty  is  not  allowcd  to  question  the  validity  of  a  sale  of  it, 
phasen  without  when  he  permitted  the  legal  title  to  remain  in  another,  and 
potioe.  when  it  has  passed  into  the  hands  of  bona  fide  purchasers 

without  notice.  See  the  case  of  HcarrU  vs.  Deniion,  8  Lau^ 
isiana  Reports^  543.  This  view  of  the  subject  renders  it 
unnecessary  to  consider  the  other  points  made  by  counsel.. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  there  be  judgment  for  the  defendants,  with 
costs  in  both  courts. 


OP  THE  STATE  OF  LOUISIANA.  ISS 
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KENYOIf  V8.  BERGHEL,  F.  W.  C.  Eiste&h  Dut. 

•IfatTA,  1839. 

APPEAL    FBOM    THE    COURT    OP    THE     THIRD     JUDICIAL   DISTRICT,   FOR    THE   ■■  ""  ' 

PARISH  OF  BAST  BATON  ROUQE,  THE  JUDGE  OF  THE  EIGHTH  PRESIDING.  KESTTOH 

Vt. 

BSBSHSL,  F.W.C 

Parole  mdeiioo  may  be  reoeiFed  to  prove  a  Ferbal  agreement,  in  repud  te        ■■ 
theoocapatioaandrepair  of  certain  baUdiDgBfalUioagh  there  be  a  writ-        113   455 
ten  leaee,  if  the  agrreemeni  relates  to  a  separate  matter  not  contained  ia 
the  lease. 

Farole  evidence  will  be  disregarded  in  construing  a 'written  lease,  but  may 
be  received  in  proof  of  a  contract  posterior  to  the  lease. 

This  18  an  action  to  recover  from  the  defendant  two 
hundred  and  seventy-five  dollars  and  eighty-four  cents,  for 
materials  furnished,  and  for  repairs  made,  and  for  work  done 
on  the  defendant's  building,  according  to  an  account  annexed. 

The  plaintiff  also  claims  three  hundred  dollars  in  damages^, 
for  the  failure  of  the  defendant  to  have  the  building  in  ques* 
tion  fitted  up,  and  the  necessary  repairs  put  on  it,  by  thjs  IsC 
of  September,  1885,  to  render  it  habitable,  and  available  to 
the  plaintiff,  as  a  boarding  house  for  the  accommodation  of 
travellers,  for  which  purpose  he  rented  and  leased  it.  He 
prays  judgment  for  the  amount  of  his  account,  and  damages^ 
as  alleged*  He  also  alleges  that  his  services,  for  work  and 
repairs  made  on  the  premises,  were  worth  the  sum  charged. 

The  defendant  pleaded  a  general  denial,  and  also  denied 
specially  the  allegations  in  the  petition.  And  for  further 
answer,  ehe  averred  there  was  a  written  contract  of  lease  of 
the  premises  in  question  by  her  to  the  defendant,  which  she 
annexes^  and  prays  that  the  suit  be  dismissed. 

Upon  these  pleadings  and  issues,  the  cause  was  tried  before 
the  court  and  a  jury. 

Several  bills  of  exception  were  taken  to  the  opinion  of  the 
court,  which  are  stated  in  the  opinion  of  this  court,  which 
follows. 

The  district  judge  charged  the  jury,  that  the  evidence  in 
the  case,  disclosing  a  writtenjcontract  of  lease,  also  showed 
that  the  pretended  verbal  contract  for  repairs  related  to  the 
same  bouse.    The  defendant's  counsel  required  the  judge  to 
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Eaitxwit  Dist.  charge  the  jury  that  they  must  disregard  all  the  parole  evU 

Mtrch,  1839.    clence,  as  a  written  contract  of  lease  was  disclosed  to  have 

Kxnoir       heen  executed  on  the  same  day  as  the  pretended  verbal  one. 

^„^  ^-   ^         The  judge  refused  so  to  charge  the  jury,  but  charged  them 

that  they  were  to  disregard  any  oral  testimony  m  construmg 
the  written  contract  of  lease  ;  but  if  they  believed,  from  the 
testimony,  that  there  existed  a  separate,  independent  verbal 
contract,  respecting  the  finishing  and  repairing  the  house, 
the  same  might  be  proved  by  parole  testimony.  The  judge 
further  charged  the  jury,  that  the  obligation  of  the  defend- 
ant to  pay  the  plaintiff  in'part,  as  alleged  in  the  petition, 
grew  out  of  an  implied,  or  quan  contract,  on  a  qwinlium  meruii. 
The  defendant's  counsel  objected  to  this  part  of  the  charge 
also,  on  the  ground  that  a  quari  contract  did  not  give  rise  to 
such  an  obligation.  That  the  right  of  the  plaintiff,  if  any  he 
had,  grew  out  of  the  provisions  contained  in  the  S697th  arti- 
cle of  the  Louisiana  Code,  giving  the  plaintiff  the  right  to 
remove  the  improvements  he  had  made  on  the  premises  he 
had  leased,  unless  the  defendant  thought  proper  to  retain 
them,  on  paying  a  fair  price. 

The  judge  further  charged,  *<  that  in  this  case  one  of  the 
counts  or  allegations  in  the  petition,  claimed  a  certain  sum 
on  a  qtumhan  meruU^  for  services  rendered ;  that  our  laws 
recognized  the  doctrine,  that  where  one  person  renders  ser- 
vices to  another,  whereby  the  latter  is  benefited,  that  it  raises 
bA  implied  contract  that  the  former  shall  be  remunerated.** 
To  all  of  these  charges  the  defendant's  counsel  excepted. 

The  jury  returned  a  verdict  in  favor  of  the  plaintifl^  for 
two  hundred  and  sixty-one  dollars  and  sixty-seven  cents. 
From  judgment  confirming  the  verdict,  the  defendant 
appealed. 

Elam,  for  the  appellant 
Avenfy  contra. 

Martiny  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  slates,  that  he  rented  from  the  defendant  a 
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bouse,  intended  to  be  occupied  as  a  boarding  house,  which  eibtxm  Diit. 
the  latter  promised  to  repair  and  improve,  so  as  to  render  it  fit  March,  18S9. 
for  the  purpose  for  which  it  was  rented,  which  she  neglected       ^i,tov 
to  do ;  and  the  plaintiff  was  at  fifreat  cost  and  expense  in  '^' 

having  it  done.     The  object  of  the  present  suit  is  to  recover 
the  amount  so  expended,  and  damages. 

The  defendant  pleaded  the  general  issue,  and  that  no 
contract  intervened  between  the  parties,  except  one  of  lease, 
which  was  reduced  to  writing,  and  contains  no  obligation  on 
defendant  to  make  the  repairs  and  improvements  mentioned 
in  the  petition.  There  was  a  verdict  and  judgment  for  the 
plaintifl^  4ind  the  defendant  appealed. 

Oar  attention  is  arrested  by  two  bills  of  exception ;  the 
first  is  to  the  admission  of  parole  evidence,  to  prove  the  con- 
tract alleged  in  the  petition,  on  the  ground  that  there  was  a 
written  one,  in  which  the  plaintiff  agreed  to  receive  the 
house  in  the  condition  in  which  it  then  stood,  and  that  there 
could  not  exist,  at  the  same  time,  two  separate  and  inde« 
pendent  contracts  relative  to  the  said  lease.  The  objection 
was  overruled,  on  the  ground  that  it  might  appear  from  the 
evidence  that  the  verbal  contract  related  to  a  separate  build- 
ing ;  and  further,  that  a  verbal  contract  concerning  the  finish- 
ing and  improving  said  property  might  exist  independent  of, 
and  unconnected  with  the  lease. 

The  second  bill  is  to  the  refusal  of  the  judge  to  charge  the 
jury,  that  the  evidence  disclosing  that  the  lease  and  parole 
contract  related  to  the  same  building,  the  jury  ought  to  dis- 
regard the  parole  evidence  of  what  may  have  been  said 
before,  at  the  time,  or  after  the  execution  of  the  lease.  The 
court  instructed  the  jury  to  disregard  the  testimony  in  con- 
struing the  written  contract ;  but  if  they  believed  that  there 
existed  a  separate  verbal  contract  respecting  the  finishing 
and  repairing  the  house,  it  might  be  proved,  and  that  the 
obligation  of  the  plaintiff  grew  out  of  an  implied  or  qtuui  con- 
tract, on  a  quantum  mendt.  The  defendant  requested  the 
judge  to  charge,  that  the  defendant's  obligation,  if  any, 
resulted  from  the  Louisiana  Code,  article  2697,  giving  the 
lessee  the  right  to  remove  his  improvements,  unlefs  the  les- 
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E48T1KH  DitT.  8or  pay  a  fair  price  therefor.    The  judge  further  charged, 

March,  1S39.    that  there  was  a  count  in  the  petition  for  services,  on  a  fvon- 

KBKTov       ^^^  meruU ;  and  that  the  law  recognizes  the  doctrine,  that 

when  one  renders  services  beneficial  to  the  other,  an  implied 

'  *   '  '  contract  is  raised  for  remuneration. 

I.  As  to  the  first  bill  of  exceptions,  it  is  incorrectly  stated 

therein,  that  the  lessee  bound  himself  by  the  lease  to  receive 

VkcqU  en'  the  premises  in  the  condition  in  which  they  were.    Had  this 

reeeWed^^  tff  ^^^  ^^®  ^^^*  ^^  might  be  questioned  whether  it  could  be 
ppoTc  a  vcpbai  shown,  that  immediately  after  the  execution  of  the  lease,  an 

agreement  in  re-         ,  •       ..        i       .  ■.     -  i 

sard  to  the  oe-  Oral  agreement  was  made,  directly  m  contradiction  to  the 
Jitt  ^^  lease  ;  for  this  might  be  said  to  be  prohibited  by  the  LouisU 
toiidings,     ai-  ana  Codc,  article  2256,  which  forbids  the  admission  of  parole 

though  there  be  * 

a  written  lease,  evidence  against  what  is  contained  in  acts,  or  what  is  said 
ment^reiateirto  ^'"^^  making  them  ;  but  this  is  not  attempted,  and  evidence 
a  separate  mat-  {g  cSkvtd  of  a  second  and  distinct  affreement  on  an  object  not 

ternot oontainea  .         i  .       ■      .  «     ■  •  ■ 

in  the  lease.       DTteotioned  m  the  lease.     It  does  not  appear  to  us  that  the 

court  erred. 

U.  On  the  second  bill,  the  court  correctly  charged  the  jury 
to  disregard  the  parole  evidence  in  construing  any  part  of  the 
denoe"  will  be  I^&se ;  but  to  attend  to  it  as  the  proof  of  a  contract  posterior 
Mnirtralnir^  'a  ^  ^^^  lease.  We  do  not  see  that  there  was  any  necessity  to 
written  lease,  direct  the  jury  to  the  consideration  of  the  article  of  the  Louis- 
eeiveTm  proof  iana  Code  relied  on  by  the  defendant.  The  amount  of  the 
terior"'to**^hc  pla'o^'ff'fl  claim  was  correctly  stated  to  be  on  a  qiuaUum 
1«&K'  fiwruiL     The  latter  part  of  the  charge  ought  to  have  been 

restrained  to  services  rendered,  at  the  instance  and  request  of 
defendant;  or  as  a negofiorum  gesiar, — but  this  modification 
was  not  necessary  in  the  present  case,  which  is  that  of 
damages  sought  from  the  defendant,  for  having  failed  to  da 
what  she  had  promised. 

III.  On  the  merits,  it  appears  to  us  that  the  plaintiff  has 
made  out  his  case,  and  is  entitled  to  the  verdict  and  judg-r 
ment  he  has  obtained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  in 
both  courts. 


OP  THE  STATE  OF  LOUISIANA. 

GULLIVER  V8,   GARRIC   ET   AL. 

APPEAL  FJIOB^  THE  COUET  OF  THE  THIRD  JUDICIAL  DI8TRIOT9  FOR  THE 
PAEISB  OF  BAST  BATON  ROUGE,  THE  JUDGE  OF  THE  EIGHTH  PRESIDING. 

Whero  the  partj  failed  to  procure  the  neceesary  evidence  to  rapport  his 
title,  and  the  justice  of  the  case  seems  to  require  it,  the  cause  was  re- 
manded lor  a  new  trial. 

This  case  was  before  the  court  at  a  former  term  and  a 
judgment  of  oou-suit  entered,  because  of  the  failure  of  the 
plaintiff  to  produce  evidence  of  authority  to  the  United  States 
agent,  (Capt.  T.  S.  Rogers,)  from  the  war  department,  to 
convey  title  to  the  lot  of  ground  in  question.  1 1  Louiriana 
McpofiSf  88. 

On  the  return  of  the  cause  to  the  District  Court,  it  was 
again  tried  before  the  court  and  a  jury. 

The  plaintiff  was  only  able  to  trace  Capt.  Roger's  autho« 
rity  to  the  quarter-master  generaPs  department,  when,  by 
the  provisions  of  the  act  of  congress,  which  authorized  the 
sale  of  this  lot  with  other  property  of  the  like  kind,  the  secre- 
tary at  war  is  expressly  required  to  cause  such  sales  to  be 
made.  The  authority  of  the  war  department  was  not  shown 
on  the  second  trial,  and  this  link  in  the  plaintiff's  chain  of 
title  is  still  wanting. 

The  jury,  under  the  instructions  and  a  charge  from  the 
court,  returned  a  verdict  for  the  defendant  in  possession,  and 
the  plaintiff  appealed. 

Elam,  for  the  plaintiff  and  appellant. 

R.  JV*.  and  A.  JV.  Ogden^  contra. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

Tills  case  was  before  us  in  May  term,  1837,  and  remanded 
for  a  new  trial.  The  defendant  has  had  a  verdict  and  judg- 
raeDty  from  which  the  plaintiff  is  appellant.     11  L.  A.,  88. 

The  facts  of  the  case  are  plainly  dtated  in  our  former 
opinion;  in  which,  judgment  as  in  case  of  non-suit,  was 
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Eastsbst  Dibt.  given,  because  the  plaintiff  had  failed  to  produce  the  autho- 
Mvch^  1839.    rity  of  the  officer  under  whose  conveyance  he  claimed.    He 
THoxpsoir      has  not  been  more  successful  after  the  return  of  the  case  to 
iriMoi?i  »x»«.  ^^^  District  Court.     The  facts  of  the  case  show  that  he  ob- 
tained the  land  by  a  contract  of  exchange,  legal  evidence  of 
Where    the  which  he  failed  to  administer.     The  justice  of  the  case,  when 

perty    fmled  to  .  ,     ^  ^  .  •  .         i 

procure  the  ne-  it  was  before  US  formerly,  and  now,  appears  to  require  that 
to**M^^rt *hi8  h®  should  be  afforded  a  further  opportunity  of  obtaining  from 
*'i**  '  rf  ^  ^^^  secretary  of  war  legal  evidence  of  the  contract,  by  which 
eaM  aeemed  to  he  transferred  to  the  United  States  a  tract  of  land  in  ex- 
mqk'^v^'b  re^  change  for  the  one  which  it  is  his  object  in  the  present  suit 

manded    for    ii  t^  obtain, 
new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
,        judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  verdict  set  aside  and  the  case  remanded  for  a 
new  trial,  the  appellee  paying  the  costs  of  the  appeal. 


THOMPSON  vs.  Wilson's  executor. 

ArrSAL   FROM  THB  COURT   OF   PROBATES,  FOR  THE   PARISH  OF  IBIRTILLB. 

Parole  evidence  will  be  admitted  to  prove  the  hand  writing  of  a  subscribing 
witness  to  a  written  instrument,  alter  every  diligence  has  been  used  in 
vain  to  find  him  out,  even  without  showing  that  he  is  dead  or  resides  out 
of  the  state. 

A  surety  has  the  right  to  claim  an  indemnification,  by  instituting  suit 
against  his  principal,  even  before  making  any  payment ;  a  fortiori  when 
a  judgment  has  been  obtained  against  him,  he  may  demand  indemnifica- 
tion without  payment. 

When  the  surety  has  paid  upon,  or  q/ler  being  sued,  even  without  informing' 
his  principal  debtor,  he  has  his  recourse  although  the  debtor  was  in  pos- 
session of  the  means  of  having  the  debt  declared  extinct. 
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When  circumstances  existed  at  the  creation  of  the  debt,  which  enabled  the  Eastxrn  Dist. 
debtor  to  resist  payment,  still  if  he  suffers  his  surety  to  remain  ignorant  Mardi^  1839.  r 
of  them,  and  the  latter  pays,  he  will  be  bound  to  indemnify  him.  Thompson 

The  absence  of,  or  insufficiency  of  consideration,  may  be  opposed  to  the  wilsov's  xx'r. 
creditor,  but  not  to  the  surety,  who  has  paid  or  is  liable  to  pay,  espe- 
cially when  he  is  ignorant  of  such  defence. 

The  plaintiff  alleges,  that  Eliza  Wilson,  late  of  the  parish 
of  Iberville,  being  indebted  to  one  John  McDonough  in  the 
sum  of  twelve  thousand  and  scven(y-five  dollars  and 
thirty-four  cents,  did  by  her  attorney  in  fact,  D.  D.  Chesnut, 
on  the  18th  day  of  May,  18S3,  make  and  execute  her 
promissory  note,  in  which  she  promised  to  pay  to  the 
order  of  this  petitioner,  on  the  4th  May,  1834,  at  the  Bank 
of  Louisiana,  in  New-Orleans,  the  said  sum  of  money,  which 
note  he  endorsed  as  surety,  together  with  Lavinia  Erwin, 
and  it  was  delivered  to  the  said  McDonough  for  the  debt 
aforesaid.  That  at  maturity  it  was  protested  for  non-pay- 
ment, and  Eliza  Wilson,  the  maker,  having  failed  to  pay  it, 
suit  was  instituted,  and  judgment  for  the  amount  thereof 
obtained  against  this  petitioner,  after  every  legal  defence  was 
made,  and  for  which  he  is  liable  and  bound  to  pay  as  en- 
dorser or  security,  together  with  interest  and  costs. 

The  plaintiff  further  shows,  that  Eliza  Wilson  died  during 
the  pending  of  these  proceedings,  in  the  parish  of  Iberville, 
leaving  a  large  estate,  and  where  her  succession  is  opened, 
and  that  Wm.  E.  Edwards,  Esq.,  has  been  appointed  dative 
testamentary  executor,  and  is  now  the  representative  of  said 
succession.  ^  He  further  states  that  he  frequently  demanded 
of  Mrs.  Wilson  in  her  life  lime,  and  of  the  executor  since,  to 
discharge  said  note  or  obligation  and  to  relieve  him  from  his 
suretyship,  which  they  have  neglected  and  refused  to  do. 
He  therefore  prays  that  the  executor  be  condemned  to  pay  '^ 
aod  discharge  said  note  to  the  said  John  McDonough  or  to 
hira,  for  the  use  of  the  latter,  and  that  the  property  of  said 
succession  be  seized  and  sold  to  satisfy  and  discharge  the 
same. 

The  defendant  after  pleading  an  exception  to  the  jurisdic- 


140  GABES  IN  THE  SUPREME  COURT 

EAtTSRH  DitT.  tion  of  the  Probate  Court,  and  having  craved  (fyer  of  the 

March,  1889.    instrument  of  writing  sued  on,  pleaded  the  general  issue, 

THOMMos      and  averred  that  the  husband  of  Mrs.  Wilson,  in  1819,  gave 

wxcsosnI  nc'B.  bis  ^^^^  ^0  one  Thomas  Durnford  for  a  small  loan  of  four 

thousand  eight  hundred  dollars,  which  was  subsequently 
assigned  to  John  McDonough,  and  formed  the  only  basis  of 
the  present  debt,  alleged  to  be  due  in  the  form  stated.  He 
admits  that  D.  D.  Chesnut  made  the  note  now  in  suit,  but 
without  the  authority  or  knowledge  of  Mrs.  Eliza  Wilson, 
and  specially  denies  that  he  had  any  power  of  attorney  to 
execute  said  note  as  her  attorney  in  fact ;  that  said  note 
never  had  any  other  consideration  than  the  loan  of  money 
as  above  set  forth,  made  by  Durnford  to  N.  Wilson,  which 
was  long  since  and  before  the  giving  of  the  note  sued  on, 
extinguished  by  prescription  ;  that  no  consideration  existed 
for  said  note,  or  if  it  did,  it  was  only  for  the  amount  of  four 
thousand  eight  hundred  dollars,  which  was  prescribed,  and 
upon  which  amount  usurious  and  compound  interest  was 
charged,  until  it  swelled  to  the  enormous  sum  of  twelve 
thousand  and  seventy-five  dollars  and  thirty-four  cents. 

The  defendant  further  avers  that  D.  D.  Chesnut  had  no 
authority  to  execute  said  note,  that  Thompson  when  sued  by 
McDonough,  suffered  himself  to  be  condemned  without 
informing  Eliza  Wilson  or  her  representatives,  who  would 
have  furnished  the  means  of  defence  to  defeat  the  action  ; 
that  they  were  never  notified  of  the  suit,  and  that  be  as 
executor  is  not  liable  to  indemnify  Thompson.  He  prays 
that  the  plaintiff's  demand  be  rejected  with  costs. 

Upon  these  pleadings  and  issues,  the  parties  went  to  trial. 

The  record  and  judgment  of  the  suit  of  McDonough. 
against  Thompson,  as  surety  or  endorser  of  the  note  now  ia 
suit,  was  offered  in  evidence.  A  bill  of  exception  was  taken 
to  the  admission  of  parole  evidence  to  prove  the  hand  writing' 
of  Jesse  Munson,  a  subscribing  witness  to  the  power  of 
attorney  executed  by  Mrs.  Eliza  Wilson  to  D.  D.  Chesnut, 
and  under  which  he  acted  in  signing  the  note  sued  on. 

After  hearing  all  the  evidence  and  the  arguments  of  coua« 
sel,  the  judge  of  probates  gave  judgment  for  the  plaintiff^ 
and  the  defendant  appealed. 
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Labawe  and  Edwards,  the  lalter  in  propria  personA,  for  the  fiA«TKiiM  Dist. 
appellant.  -*^^  ^^' 


fFmehesteTy  contra, 

Martinj  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  endorser  of  a  note  of  the  defendant's  testatrix, 
on  which  judgment  was  obtained  against  him,  and  affirmed 
in  this  court,  in  the  case  of  M^Damugh  vs.  Thompson  et  a/., 
U  Idndriana  Reports,  66,  prays  to  be  relieved  as  her  surety, 
and  that  the  defendant  may  be  decreed  to  pay  the  amount  of 
said  note  to  the  holder,  or  to  himself. 

After  the  general  issue,  the  answer  avers,  that  the  plaintiff 
endorsed  the  note  stated  in  the  petition,  drawn  by  Chesnut, 
in  big  capacity  of  attorney  of  the  testatrix,  as  her  surety ;  but 
that  the  said  Chesnut  was  without  authority  to  subscribe  the 
said  note,  as  the  attorney  of  the  testatrix  ;  that  there  was  no 
consideration  for  which  the  said  note  was  given,  except  a  sum 
of  four  thousand  eight  hundred  dollars,  which  her  husband 
had  borrowed  from  the  payee,  and  that  the  plaintiff  suffered 
himself  to  be  sued,  and  judgment  to  be  obtained  and  affirmed, 
without  giting  any  notice  to  his  principal,  who  might  have 
faroished  him  with  evidence  to  establish  the  illegality  of  the 
consideration,  the  sum  being  partly  made  up  of  compound 
and  usurious  interest,  etc. 

The  Court  of  Probates  gave  judgment  in  favor  of  plaintiff, 
for  the  amount  of  the  judgment  obtained  against  him,  but 
ordered  that  the  money  thus  made  be  brought  into  court, 
there  to  remain,  for  the  indemnilScation  of  the  plaintiff,  etc. 

Oar  attention  is  drawn  to  a  bill  of  exceptions  to  the 
admission  of  parole  proof  of  the  signature  of  the  testatrix,  to 
a  paper  purporting  to  be  her  power  of  attorney  to  Chesnut, 
mentioned  in  the  petition,  by  two  persons  well  acquainted 
with  her  hand  writing,  on  the  ground  that  there  was  a  sub- 
scribing witness  to  the  power,  by  whom  alone  the  signature 
could  be  proved,  unless  his  death,  or  residence  out  of  the 
state,  was  first  proven.  The  Court  of  Probates  was  of  opinion, 
that  his  absence  was  fully  established.  The  record  shows, 
that  a  subpoena  was  taken  out  for  the  subscribing  witness,  on 


THOMPSOir 
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Eastehv  d»t.  which  the  eheriff  returned  that  he  was  not  to  be  found  in  the 
March,  1839.    parish.     Taylor  deposed,  Ihat  the  subscribing  witness  is  not 
THOMPSON     ^^  inhabitant  of  the  parish,  within  his  knowledge ;  that  he 
^*     ,    has  made  search  for  him  without  success ;  has  written  to  (he 
parishes  of  St.  Mary  and  St.  Martin,  to  obtain  information 
relating  to  him,  but  has  received  no  answer  ;  that  he  under- 
stood he  was  living  with  a  Mr.  Rogers,  near  Pattersonviile, 
in  Attakapas ;  wrote  to  bini»  but  received  no  answer ;  he  has 
seen  a  neighbor  of  Mr.  Rogers,  who  knew  no  such  person  as 
the  subscribing  witness  at  Mr.  Rogers's.     He  has  made  fre- 
Piiroie  eTi-  quent  inquiry,  to  discover  the  residence  of  the  subscribing 
admitte<r^     to  vitness,  without  being  able  to  do  so. 

writin^*of  atub- 1  ^^  these  facts,  we  think  the  court  did  not  err,  in  concluding 
•eribing^  wiknesa  jthat  the  absence  of  the  subscribing  witness  was  sufficiently 
strument/'after /accounted  for,  and  correctly  admitted  proof  of  his  hand- 
J^J'y^^iK^ll^writing,  and  that  of  his  principal.  Lawriana  Code,  orHcU 
in  Tftin  to  an3f  2241 ;  Code  of  Practice,  article  825. 

nim   oat,    even        r\       t  ••  ^«  i  11../%. 

KTithout  thowiDP  On  the  merits,  it  appearmg  that  the  plamtin,  as  a  surety 
m^reiide"  o^oi"  ^^^  ^^^  tcslatrix,  endorsed  a  note  of  hers,  duly  executed  by 
the  lUte.  her  attorney  in  fact,  that  the  note  having  been  protested,  and 

the  right  to  suit  brought  for  its  amount,  and  judgment  obtained  therefor 
nifiMthm^bj^i!!-  ftgaiost  the  plaintiff,  he  has  a  right  to  demand  an  inderonifi- 
Btitutinr      tiiit  cation,  although  he  has  not  made  any  payment.     The 

against  nis  pnn-  ^1  .1  1  ■ 

cipal,  even  be-  Louisiana  Code,  article  3026,  provides  that  a  surety  may, 
va^vmK  *\\fir'  ^^^^  before  making  any  payment,  bring  a  suit  against  the 
UoH    when    a  Jebtor,  to  be  indemnified  by  him,  when  there  exists  a  law- 

jadgment       hat  '  j  j 

been     obtained  suit  against  him  for  payment — a  fortiori  when  judgment  has 

against  him,  he  .  i  .    .      ^ 

maj  demand  in-  oeen  ODtained. 

wlSolft'^^'^^y.  '^^^  ^^^^  ^^^  ^''^"^'®  ^^**»  provides,  that  when  the 
ment.  surety  has  paid  without  being  sued,  and  without  informing 

tj  has  paid  ufon  the  principal  debtor,  he  shall  have  no  recourse  against  the 
wed  eTen  H*i\h?  '^^^^^^  provided,  that  at  the  time  of  payment  the  debtor  was 
oat  informing  iq  possession  of  such  means  as  would  have  enabled  him  to 
debtor,  he  has  have  the  debt  declared  extinct.     This  is  a  negative,  pregnant 


Ihougirihedebt"  ^*^*^  ^^^  affirmative,  that  when  the  surety  has  paid,  upon  or 
or  was  in  posses-  after  being  sued,  even  without  informing  the  principal  debtor, 
means  of  haring  he  shall  have  his  recoui'so  against  the  latter,  although  the 
ed\xUnct**^**^  debtor  was  in  possession  of  such  means  as  would  have  ena- 
bled him  to  have  the  debt  declared  extinct. 


\ 
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The  code  io  ihia  article  speaks  of  a  debt  which  has  been 
extinguished,  and,  perhaps,  is  not  to  be  extended  to  a  debt 
from  which  the  principal  could  have  been  relieved  ;  as  that 
for  which  judgment  has  been  obtained  against  the  present 
plaintiff.  When  a  debt  has  become  payable,  the  principal 
has  some  ground  to  expect  that  the  surety  before  he  pays  it, 
will  inquire  whether  it  has  not  been  paid  by  the  former ;  it  is 
otherwise  when  the  creation  of  the  debt  was  attended  with 
circumstances  which  enabled  the  debtor  to  resist  payment. 
In  the  latter  case,  the  principal  who  suffers  his  surety  to 
remain  ignorant  of  these  circumstances,  is  without  excuse. 

The  absence  or  insufficiency  of  the  consideration  may  be 
opposed  to  the  creditor,  but  not  to  the  surety,  especially  when 
he  is  ignorant  that  relief  may  be  had  on  that  ground. 

It  i^  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 
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When  circum- 
itaneea  extttecl 
at  ihe  creation  of 
the  debt  which 
enabled  the 

debtor  to  resist 
payment,  still  if 
ne  suffers  his 
surety  to  remain 
ignorant  of  them, 
and    the    latter 

1>ays,  he  will  be 
»ound  to  indem- 
Dify  him. 

'rhe  absence 
of,  or  insoffi- 
eienoy  of  consi- 
deration may  be 
opposed  to  the 
creditor,  but  not 
to  the  sorety, 
who  has  paid  or 
is  liable  to  pay, 
espMBcially  when 
he  is  ignorant  of 
such  defence. 
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APFEAL   VaOM    TBE    COURT  OF  TIIX    FOURTH   JUDICIAL   DISTRICT,     FOR     THK 
rARlSH  OF   IBERVILLK,    THE   JUDGE    THEREOF   FRBSIDINO. 

An  amendment  of  the  answer,  changing  the  defence  from  a  contract  of 
leaae  to  one  of  sale,  will  be  allowed  when  it  is  in  accordance  with  the 
principles  settled  in  the  case  by  this  court,  remanding  it  for  a  new  trial. 

The  plaintiff  may  amend  his  petition^  so  as  to  embrace  an  act  of  sale,  ante- 
rior in  date  to  the  one  sued  on ;  proTided  it  does  not  change  the  title, 
bat  only  furnishes  addUUmal  evidence  of  it 

A  bona  fide  vendor,  on  eviction  of  his  vendee,  since  the  adoption  of  the 
Looisiana  Code,  is  not  bound  to  indemnify  the  latter  for  profits  not  tnadCy 
or  restore  absolutely  the  increased  value  of  the  thing  sold,  above  the  price 
of  the  original  sale. 
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BirrvKX  Ditr.  ^^^  ^^  caMi  of  eriction,  such  increwed  yalue  of  the  tktog  fotd,  aboTO  Iht 

March,  1839.        price  of  ihe  original  saloi  as  the  partiei  might  have  reasonably  antidpated 

=^=^===^     ^  the  time  of  the  contract,  should  be  considered  as  pnfiii  mode  by  the 

BI88KZ.L    IT  UX.  r  ^  * 

v9,  buyer,  and  ought,  in  all  cases,  to  form  a  part  of  )he  damages  for  which 

XRiriH*SBXIBS*        ^.  J       .    |.   LI  L- 

the  vendor  is  liable  on  his  warranty. 

The  defendant  on  eviction,  will  be  allowed  to  produce  evidence  of  the 
inereated  vahu  of  the  property  at  the  time  of  eviction,  above  the  original 
price  at  which  he  purchased. 

This  case  was  before  the  court  at  the  February  term, 
1837,  and  remauded  for  a  new  trial.  Vide  10,  LmnoM 
Reporti^  524. 

On  the  return  of  the  cause  to  the  District  Court,  both  par* 
ties  attempted  to  amend  their  pleadings  by  leave  of  court, 
which  were  objected  to  by  the  adverse  party. 

The  first  bill  o(  exception  is  taken  to  an  amended  petition 
of  the  plaintiffs,  setting  up  an  act  of  sale  from  Joisepb  Erwin 
to  Abram  Wright,  of  the  premises  in  question,  dated  the  12th 
June,  1824,  in  addition  to  the  act  of  the  13th  of  May,  1827, 
which  was  taken  as  the  basis  of  this  suit. 

The  defendants'  counsel  objected  to  the  amendment  on 
the  ground  that  it  changed  the  whole  nature  of  the  demand, 
&c.  The  court  sustained  the  objections,  the  amended  peti- 
tion was  rejected  and  the  plaintiflb^  counsel  took  a  bill  of 
exceptions  to  the  opinion  of  the  court. 

The  defendants  amended  their  answer,  and  treated  the 
act  of  the  13th  May,  1827,  as  a  sale  instead  of  a  lease,  and 
shaped  their  defence  accordingly,  and  which  had  been  so 
declared  by  this  court  when  the  case  was  formerly  before  it 

The  plaintiff's  counsel  objected  to  the  amendment,  as 
changing  the  nature  of  the  defence,  making  it  inconsistent 
with  and  repugnant  to  the  former  one;  but  the  court 
received  the  amended  answer,  and  the  adverse  counsel  ex- 
cepted. 

On  these  amended  pleadings,  the  parties  were  ruled  to 
trial. 

The  plaintiffs  offered  parole  evidence  to  show  the  value  of 
all  the  slaves  born  upon  the  plantation  from  the  slaves 
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which  Erwin  sold  to  Wright,  after  the  ISth  of  May,  1827,  Eismur  Dm. 
the  date  of  the  sale ;  all  of  whom  were  under  the  age  of  ten  ■^^'^'  ^^^* 
years,  for  the  purpose  of  charging  the  defendants  in  damages  buskl  xt  vx. 
for  the  eviction,  by  the  sale  under  execution  of  the  United  m^„^'„m,. 
States  Bank  against  Erwin.    The  introduction  of  this  testi- 
mony was  objected  to  by  the  defendanti^  counsel  on  various 
grounds,  and  the  objections  were  sustained  by  the  coUrt ;  to 
the  opinion  of  which  the  plaintiffs'  counsel  excepted. 

On  receiving  an  elaborate  charge  of  the  judge  presiding, 
the  jury  returned  a  verdict  of  eight  hundred  doliare  ibr  the 
plaintifls,  and  after  an  unsuccessful  attempt  to  obtain  a  new 
trial,  the  plaintiffs  appealed  from  the  judgment  confirming 
the  verdict. 

Labame  and  iStecy,  for  the  plain tifis,  contended,  that  the 
amended  petition  ought  to  have  been  allowed  by  the  court. 
It  does  not  change  the  issue,  or  alter  the  substance  of  the 
plaintifls'  demand ;  but  only  sets  it  out  more  fully,  so  as  to 
exhibit  the  whoie  title  on  which  the  plaintiffs  rely. 

2.  The  amended  answer  was  improperly  admitted,  because 
it  changes  the  entire  nature  of  the  defence,  from  a  lease  of 
the  premises,  to  an  absolute  sale.  The  two  defences  set  up, 
are  inconsistent  with^  and  repugnant  to  each  other.  If  they 
sboold  be  allowed  at  all,  the^  effect  must  be  to  destroy  one 
another.     It  is  impossible  that  they  can  stand  together. 

3.  Parole  evidence  was  properly  .admitted  to  prove  the 
value  of  the  slaves  born  after  the  sale,  and  remaining  on  the 
plantation  at  the  time  o/  the  eviction,  and  which  were  seized 
and  sold  by  the  Bank  of  the  United  States,  under  its  judg- 
ment and  execution.  This  forms  part  of  the  damages  suffered 
by  the  eviction,  and  which  the  defendants  are  bound  to  return* 

4.  The  District  Court  erred  in  not  granting  a  new  triaL 
The  verdict  of  the  jury  is  clearly  contrary  to  or  disregards 
the  evidence,  and  the  judgment  should  be  reversed  and  the 
cause  remanded. 

5.  Evidence  ought  to  have  been  admitted  of  the  inereased 
?alue  of  the  plantation  and  slaves,  from  the  time  of  sale  to 
1833,  the  time  of  eviction,  in  order  to  ascertain  the  extent  of 

19  VOL.   XIII. 
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EinsBx  Dm.  the  damages  sustained  by  the  evictioo,  and  for  which  the 
J^forch,  1839.    defendants  are  liable,  on  their  warranty.     Lomiana  Coiky 

BIS8EIX  n  rx.  W^fcfe  2482. 

SBWIir'B    HlIBl. 

)7^&e9f€r  and  Edwards,  for  the  defendants,  insisted,  that 
the  court  below  erred,  in  permitting  the  (daintifls  to  prove  the 
value  of  the  slaves  born  on  the  plantation,  after  the  sale  of 
May  13,  1827,  from  Erwin  to  Wright,  and  in  charging  the 
jury  that  the  defendants  were  liable  to  damages  for  the  evic- 
tion of  the  slaves;  as  they  were  not  and  could  not  be 
included  in  the  mortgage  from  Erwin  to  the  United  States 
Bank,  made  anterior  to  the  sale  to  Wright,  and  were,  there- 
fore, illegally  sold.  The  defendants  are  not  responsible  fos 
the  illegal  acts  of  others. 

2.  The  supplemental  petition  was  correctly  rejected,  for 
the  amendment  chtaged  the  substance,  and  altered  the 
demand. set  up  in  the;orjginal  petition,  and  evidently  changed 
the  nature  of  the  action.  It  changed  the  whole  nature  of 
the  demand,  inasmuch  ;as  the  contract  or  act  of  sale  of  the 
12l'K  June,  1824,  is  to  be.  construed  with  reference  to  the  old 
Civil X!ode,  by  which  the  person  evicted  is  entitled  to  the 
increased-  value  of  the  .property  at  the  time  of  eviction,  over 
the  price  of  the  original  sale: '  Vide  9  Louisiana  Reparls,  554. 
The  provisions  of  the  Louisiana  Code,  under  which  the  con- 
Iract  of  the  27th^May,  1837;  \«sa8"made,  are  different.  See 
article  2482.  -;  ^ 

S.  The  amended  answer  was  properly  received.  It  only 
shaped  the  defence  in  accordance  with  .the :  decision  of  the 
Supreme  Court,  which  declared  the  con tractlunder  considera- 
tion to  be  a  sale,  and  not  a  lease.  It  was  still  the  same  con- 
tract, but  called  by  a  diflerent  name,  and 'its  effects  were 
variant  from  that  first  supposed. 

4.  The  court  decided  correctly  in  not  allowing  the  plaintiffi 
to  prove  the  value  of  the  plantation'  and  slaves,  ia  1838,  at 
the  time  of  the  alleged  evictipn,  in  order,  to  recover  the 
increased  value,  in  damages.  '  This  would  have  been  to  allow 
for  the  increased  value  from  the  day  of  sale  to  that  of  the 
eviction,  and  inflieting  on  the  defendants  all  the  penalties  of 
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(he  old  civil  code,  which  are  repealed  by  the  2482d  article  of  EAvrsmr  Oirr. 
the  Louisiana  Code.     9  Louinana  Reports^  554,  MwrU  vs.    March^  1839. 

Ahai  el  d.  bubsll  vr  vx. 

5.  .The  defendaote  deny  that  the  plainliiia  suffered  any  ^* 

eviction  in  the  meaning  of  the  term,  or  by  intendment  of  law. 
The  evidence  shows  that  Wright  bought,  knowing  of  Erwiu's 
mortgage  to  the  bank,  and  if  their  property  was  sold  under 
the  mortgage  of  another;  it  was  their  own  fault, 

Bostf  /.,  delivered  the  opinion  of  the  court. 

This  case  was  already  once  before  this  court,  and  the  facts 
aie  fully  stated  in  the  report  of  the  decision,  10  Louisiana 
HiporUj  524.  In  that  decision,  the  court  held,  that  the  con- 
tract under  which  the  plaintiffs  claimed,  bearing  date  the 
ISih  May,  1827,  was. a  sale,  and  that  the  agreement  subse- 
quently signed  by  Wright,  was  not  repugnant  to,  or  incon- 
sistent with  it.  The  court  then  being  of  opinion  that  justice 
had  not  been  done  between  the  parties,  according  to  the  evi- 
dence, remanded  the  case  for  a  new  trial.  It  was  tried  in 
the  District  Court,  and  judgment  having  been  rendered  in 
favor  of  the  plaintiffs  for  only  a  small  part  of  their  claim,  they 
have  appealed. 

Our  attention  is  first  drawn  to  three  bills  of  exception 
taken  during  the  trial. 

1st.  To  the  admission  of  the  amended  answer  of  the 
defendants,  on  the  ground  that  it  changed  the  nf^ture  of  his 
defence. 

2nd.  To  the  refusal  to  permit  the  plaintiffs  to  amend  their 
petition,  and  to  allege  and  prove  a  title  from  Erwin  to  Wright, 
similar  in  form  to  that  of  1827,  but  bearing  date  in  1824.  An   unend- 

Srd.  To  the  refusal  to  receive  evidence  of  the  increased  ^^^  ^^ohanrilS'g 
value  of  the  property  at  the  time  of  the  eviction.  Uic  defence  from 

,,  /.1J/.1  ■*     contract     of 

I.  The  amended  answer  of  the  defendanta  was  properly  lease,  to  ooe  of 
admitted  :  they  had  proceeded  in  the  former  trial,  under  the  iowed[*  when  it 
belief  that  the  contract  of  1827  was  a  lease,  and  not  a  sale  :  ",'"  f««>rdance 

'  '  with  the  prinei- 

this  court  decided  that  they  were  in  error,  and  the  district  pies  settled  in 
judge  violated  no  law  in  suffering  them  to  shape  their  defence  oouitT^remand! 
in  accordance  with  the  principles  settled  by  that  ^decision,  "gj^  ^^^  ■  ^^"^ 
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Eastibx  Diit.  As  long  aa  the  defendants  believed  the  contract  to  be  a  lease, 

March,  1839.   they  coutd  Hot  claim  the  payment  of  the  price. 

vifsiLL  n  ux.      '"•  The  act  of  sale  of  1824,  together  with  that  of  18«7, 

^«'  and  Wriffht's  memorandum  in  1888^  appear  (o  us  to  be  evi- 

The  piainUS'  ^^^  ^*  ^^®  ^^^  ^"®  9Arm  Contract,  modified  in  tts  executioo 

ma^  amend  his  by  each  of  tboso  (icts,  but,  from  the  beginniDgy  a  sale  to 

^braee  ui'^ct  Wright  of  the  property  from  which  the  plaintifis  have  beea 

Tn  dite^to^Ae  ^vicied.    That  act  does  not  change  the  nature  of  the  plain- 

®"®  .f^^  .°"*  tiffs*  title ;  it  furnishes  additional  evidence  of  it,  if  it  was  not 

proTided  it  does  ^  , 

not  chans^  the  superseded  by  that  of  18d7,  and  we  think  it  ought  to  have 
>JSt*L"*  ^  b«en  admitted  by  the  District  Court. 
timtai   evidence     m  jlie  District  Court  erred  in  rejecting  the  evideoce 

offered  by  the  plaintifis,  to  prove  the  iocreaae  in  value  ef  the 

property  at  the  time  of  the  eviction.     In  doing  so^  H  assumed 

/  that  no  part  of  that  inoreaie  could  be  taken  into  considem- 

/    tioQ,  in  assessing  damages  on  a  warrianty.     Thia  ia  an  error 

/     into  which  many  oiemberE^  of  the  bar  bave^  fallen,  and  it 

I     arises  from  scene  inaccuracies  in  the  priatinc;  of  the  opinion 

of  this  court,  in  the  case  of  Morris  vs.  Jtfrof  el  iri.»  9  Loukkm 

^     J^^fiorth  ^ii*    The  court  there  held  that  a.  k0maifiie  vendor 

*A  literal  eopj  of  the  opinion  of  the  court,  bj  Jadge  Martin,  in  the  ioaportant 
case  ofjforrit  vs.  ^bat  etaL^is  here  inserted,  to  correct  aone  msslalEet  in  the 


plied  bj  words  included  between  brackets.  Rxfobtxb. 

Moaaxs  vs.  asAT  xt  At. 

Martin,  J,,  delivered  the  opioion  of  the  court. 

Tkia  18  a  petitoiy  aistion,  in  whkh  tfle  land  was  ree^vered,  and  the 
defendant  tiad  judgmeni  against  MiUnndon,  hia  wnrraAlor,  for  tbree  tboo- 
sand  doU«re»  and  coats ;  ibis  sum  being  thnt  ajt  which  th«  land  bad  been 
rated  in  an  exchange  between  those  parties. 

Millaudon  had  judgment  against  Macarty,  his  vendor,  for  one  thousand 
five  hundred  dollars,  the  price  tlie  latter  had  received.  Millaudon  and 
Maearty  appealed. 

The  counsel  of  the  Ibnner  ha^  oenteaded  :^ 

1.  That  the  warrantor  ha3  to  pajr  the  price,  and  the  damages  the  vendee 
has  suffered.     Civil  Co(U,  article  24t^2. 

2.  That  damages  consist  of  the  loss  sustained,  and  the  profits  not  made.  /6. 

3.  That  a  positive  statutory  provision,  ah>ne,  can  silence  the  genera!  rale. 
Macftrty  reoisis  the  claim,  on  an  allegation  that  MUhiudon**  coitveyaaoe 
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18  noi  bpund  to  iDdemoify  his  vendee  for  ptoJU$  mt  mode,  and  Bimur  Dm. 
that  to  make  him  answerable  for  profits  not  made,  and   J^^^hy  \tS9. 
for  the  augmentation  of  the  value  of  the  thing  sold,  at  the  biwmi.  n  ux. 
time  of  the  eviction,  beyond  the  price  of  the  original  sale,  ?*• 

would  be  to  restore  and  carry  into  effect  the  entire  provisions    j^  ^^^  ^ 
of  that  article  of  the  code  of  1808,  which  the  legislature  X^^^op.  on  evio- 

^  tion  01  his  ven« 

iatended  to  suppress  and  repeal.     But  the  court  never  had  a  dee,  since  the 
doubt  that  the  damages  intended  by  the  law,  in  cases  of  louI riant  Code^, 
e?iction,  are  scwnething  over  and  above  the  original  price,  nor  jndcmn^f '^'^^thc 
did  it  mean  to  say  that  such  increase  in  the  value  as  the  utter  forprofiu 
parties  could  reasonably  have  anticipated  at  the  time  of  the  ^rT  abVohite^ 
contract,  was  aproJU  not  made,  when  the  eviction  took  place.  ^^^^  ''^or^ 
U  is,  on  the  contrary,  tiprofit  made  by  the  buyer,  prapUr  rem  thing  sold,  abojve 
^081,  and  ought  in  all  cases  to  form  a  part  of  the  damagesL  orig?iiai  sale. 
The  article  of  the  old  code  referred  to  in  the  former  decision, 
provided,  that  the  increase  of  value  was  in  all  eases  to  be 
paid  to  the  person  evicted ;  and  it  was  generally  believed, 
justly  or  not  we  do  not  pretend  to  say,  that  there  was  no 
exception  to  that  rule,  however  enormous  the  increase  mig^t 
be,  and  from  whatever  causes  it  arose.     Such  is  the  inter- 
to  the  defendant  is  simulated,  and  was  made  after  he  had  notice  that  the 
present  suit  was  intended,  with  a  view  of  claiming  heavy  damages. 

The  distriet  judge  was  of  opinion  that  a  bonuJSde  yendor  is  not  bonnd  to 
indemniiy  for  profits  not  made. 

He  did  not  examine  the  allegation  of  snnnlation.  We  are,  tberefbre, 
called  upeii  to  test  the  eorreotnesi  of  his  decision  on  the  legal  extent  of  the 
vendor's  liability,  on  an  eviction. 

It  is  not  denied  that,  under  the  code  of  1808,  this  liability  eztotkled  to  an 
indemnification  of  the  loss  which  resulted  from  the  profits  arising  from  the 
difiereoce  of  Tsdne  of  the  thing  sold,  by  events  to  which  the  vendee  had  not 
contributed  ;  the  article  57,  page  354,  providing,  that  if  at  the  time  of  the 
eviction  the  thing  sold  has  risen  in  value,  even  without  the  buyer^s  having 
eotttribnted  thereto,  the  seller  is  bound  to  pay  the  amount  of  this  augmenta- 
tion of  value,  beyond  the  price  of  the  sale. 

The  compilers  of  the  new  code  recommended  the  suppression  of  this 
aztiele,  as  containing  a  provision  evidently  dangerous,  whidi  might  cause 
tlw  min  of  a  vendor  in  good  faith,  in  a  country  in  which  the  fluctuation  of 
value  [is  great.] 

This  article  was   accordingly  suppressed,  and   the  vendor's  liability         ^ 
lestrietsd  by  article  348S: 

1.  To  the  restitution  of  the  price. 
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EA8TIBV  DitT.  pretatioQ  given  by  Toullier  to  a  similar  provision  in  the 

March,  1839.   French  code.     ToulUer  an  Obligations. 

•usBu  n  ux,      '^^^  juriaconsultB  who  prepared  the  code  of  1885  have 

V-  adopted  Toullier'd  opinion,  and  the  article  was  suppressed  at 

their  recommendation,  on  account  of  the  rumous  conse- 

But  in  cues  of  quences  to  which  it  might  lead. 

d^Md  tS^      The  law  now  stands  here  as  it  did  in  Prance  before  the 

of  the  thing  loid,  adoption  of  the  code,  and  there  the  increased  value  of  the 

of  the  original  property  invariably  formed  part  of  the  damages  assessed  on 

Uesmlght^frre  ^  Warranty,  but  such  increase  only  as  the  parties  could  have 

reftMnabiy  antf-  Jq  contemplation  at  the  time  of  the  contract,  ought  to  be 

eipated   at    the      ,  .      »^  ,    .  .         .^      .^  .^  . 

time  of  eontract  taken  luto  account,  and  the  vendor  should  not  be  made  to 
dered  as^  profits  P^Y  ^^^  increase  which  results  from  unforeseen  events,  or 
ba^tr  an^/ou^l  ^^^^  accidental  or  transient  causes.  DumouUnt  de  to  quody  m- 
in  all  eases  to  iemt^  M.  57  and  following,  Pothier  on  ObligalionSi  JVo. 
thTda^S^f^  164.  lUd.,  rente,  J^To.  133.  6  Toyttier  on  Obligations,  S85. 
Jits  '^uZ  Troplong  de  la  rente,  J^o.  606. 

bu  warruiijr.         Under  these  circumstances^  it  is  necessary  to  remaiki  the 

case. 


t.  To  that  of  the  frnitB  or  revenoaa,  if  the  party  has  been  obliged  to 
fftnm  thein. 

3.  That  of  coets  of  euit. 

4.  In  fine,  all  tKe  damages  which  the  parfy  has  anffered,  beaidea  the  price 
which  he  has  paid. 

To  aay  that  the  word  dam€igei<t  in  the  aboTO  article,  incladee,  as  ^a  ioff 
ofpnifiUi*  the  aygmeniaiwn  of  the  vahu  of  (he  thing  tolAt  tUfOoe  tke  price  tf 
sale,  would  be  to  thwart,  rather  than  carrj  into  effect,  the  express  intentions 
of  the  legislature. 

It  would  be  to  reinstate  the  whole  of  the  former  code,  suppressed  on  the 
recommendation  of  the  compilers  of  the  new  [one,]  and  since  fbnnally 
repealed. 

When  an  avowedly  [implied]  provision  becomes  an  express  or  textual 
one,  the  repeal  of  the  latter  must  carry  with  it  that  of  tho  former,  as  an 
acknowledged  principle  of  law ;  otherwise,  the  repeal  of  the  other  would 
be  vain  and  idle. 

« 

Th<f  construction  adopted  by  the  district  judge,  appears  to  us  perfbctly 
correct.  Under  this  impression,  we  conclude  that  neither  of  the  appellants 
has  any  good  ground  of  complaint  against  the  decision  of  the  District  Court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 


I 

^ 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  thai  the  Battbiui  d»t. 
judgment  of  the  District  Court  be  avoided  and  annulled,  and   *^^^^  '^^' 
the  case  remanded  for  a  new  trial,  with  directions  to  the      xuassuii 
district  judge  to  allow  the  plaintijBfs  to  file  their  amended      s^bhi'ku. 
petition;    to  prove  and  give    in  evidence   the  document    The  defendant 
annexed  thereto,  and  to  make  proof  of  the  increased  value  of  be  allowed   to 
the  property  from  which  they  have  been  evicted.  Senee^f  ihe7n*I 

It  is  further  ordered  and  adjudged,  that  the  defendant  and  cre*«e<>  ▼»>"«  ©f 

11  1  i.    1  .  /  t*»e  property  at 

appellee  pay  the  costs  of  this  appeal.  the  tuneof  evio- 

tit^n,  above  the 
onrinal  priee  at 
which  he  pur- 
chased. 


LE8A8SIBR  VS.   DA8H1BLL.* 

AffKAL    FKOM     TBI    COUET    OF     THB     FOURTH    JUDICIAL     DI8TKICT,    FOR 
THK  FAEMH   OF  IBtRVILLK,  THB   JUDOB   OF  THB   8BCOAD  PRB8pIll6. 

In  aalesper  avenionan^  Iha  purchaser  cannot  claim  diminution  of  price  for 
a  deficiencj'  in  measurement;  but  if  he  has  been  led  into  error  by  the  frau- 
dulent concealment  of  the  vendor,  as  to  the  real  quantity,  he  is  not  with- 
out remedy,  and  will  be  allowed  to  produce  eyidence  of  fVaud  and  con- 
cealment under  the  proper  allegations. 

Good  faith  is  required  in  sales  per  avenionan^  as  much  as  in  any  other  kind 
of  contracts,  and  when  fraud  and  concealment  is  alleged  in  the  pleadings, 
the  coart  should  allow  the  inquiry  to  be  gone  into. 

So,  the  pmrchaser  was  permitted  to  introduce  evidence  to  show  that  the 
vendor  knew  at  the  time  of  the  sale,  which  was  per  avershnem,  that  the 
tract  of  land  described  in  the  act  of  sale  contained  less  than  the  quantity 
mentioned. 

This  is  an  action  to  recover  two  suras  of  money,  one  of 
one  thousand  eight  hundred  dollars,  and  the  other,  three 
thousand  dollars,  with  interest,  which  remain  due  on  the 
price  of  a  tract  of  land^  or  plantation  and  slaves,  sold  by  the 

*  This  ease  was  decided  at  laat  JTanuary  Term,  but  suspended  until  now  by  an 
application  for  a  re-bearing. 
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Eastvbv  Din.  plaintiff  to  the  defendant,  by  public  act,  bearing  date  8th  of 

Mitch,  1859.   March,  18S6. 

iMAaam  "*     ^he  defendant  on  being  cited  presented  his  petition,  al- 

'^'         hsing  that  he  was  a  citizen  of  the  state  of  Miseiasippi,  and 

prayed  that  this  suit  be  removed  to  the  United  States  District 

Court  for  the  Eastern  District  of  Louisiana.     The  prayer  was 

refused,  and  the  application  of  the  defendant  overruled  by 

the  court* 

He  then  filed  an  answer  to  the  merits,  and  prayed  for  fur- 
ther time  to  answer  more  fully.  He  averred,  that  since  the 
commencement  of  the  suit,  he  had  been  informed  that  a 
grant  or  transfer  was  made  to  one  Doctor  Ouitteau,  affecting 
materially  the  nature  and  extent  of  this  defendant's  title  to 
the  land  he  had  purchased,  by  giving  to  the  said  Doctor 
Guitteau  privileges  and  servitudes,  which,  if  he  had  known, 
he  would  not  have  purchased.  He  expressly  charges 
Lesassier,  with  having  fraudulently  concealed  the  existence 
of  this  act  of  transfer  to  Doctor  Ouitteau,  and  with  having 
made  fraudulent  representations  in  relation  to  it.  He  prays 
oyer  of  this  act  of  transfer,  and  that  Doctor  Guitteau  be 
required  to  bring  it  into  court.  He  further  avers  the  fraudu- 
lent concealment  of  other  mortgages  and  incumbrances  exist- 
ing on  the  premises  at  the  time  he  purchased ;  and  concludes 
with  a  prayer  for  further  time  to  answer  more  fully  the 
allegations  in  the  petition. 

On  the  fourth  day  after  filing  the  above,  the  defendant  put 
in  his  answer  in  full,  in  which  he  pleaded  a  general  denial 
to  all  the  allegations  not  specially  admitted.  He  then  avers 
that  the  real  measure  of  the  plantation  as  purchased  by  hirD, 
is  short  of  the  quantity  expressed  in  the  contract  of  sale,  more 
than  one-twentieth  part.  He  also  sets  out  various  vices  ia 
the  thing  sold,  and  avers  that  the  plantation  was  encumbered 
with  mortgages  and  servitudes,  which  were  unknown  to  him 
at  the  time  of  sale,  and  of  which  the  plaintiff  made  no  deola- 
ratioo^but  had  he  known  them  be  would  not  have  purchased. 
He  then  prays  that  the  contract  of  sale  be  cancelled,  the 
money  he  has  paid  returned  to  him,  and  that  he  be  allowed 
damages  for  the  injuries  he  has  sustained  by  said  sale  and 
purchase. 
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At  the  following  term  of  the  District  Court,  (he  defendant,  Eabtmh  Di»t. 
by  leave  of  court,  filed  an  amended  answer,  in  which  he   ■^^^^''  ^^' 
expressly  averred  that  the  plaintiff  knew  at  (he  time  of  sale,      lesassixu 
(bat  the  tides  to  this  property  had  been  rejected  by  the  coun-      bashiill. 
Bel  of  the  Citizens'  Bank,  and  that  all  the  incumbrances  and 
vices  existing  on  it,  were  well  known  to  him,  all  of  which  he 
concealed ;  that  this  concealment  and  suppression  of  facts 
was  a  fraud  upon  this  defendant,  which  gives  him  a  right  to 
have  the  sale  rescinded.     He  then  renews  his  prayer  for  the 
rescission  of  the  sale,  and  that  the  sums  of  money  he  has  paid 
be  refunded,  together  with  damages. 

The  plaintiflf's  counsel  objected  and  excepted  to  the 
amended  answer.  1st.  Because  it  altered  the  nature  and 
substance  of  the  defence  set  up  in  the  original  one,  by  plead- 
ing fraud  and  concealment.  2d.  Surprise*  Sd.  The  plea  of 
fraud  and  concealment  is  barred  by  prescription. 

The  plaintiff  amended  and  filed  his  plea  of  prescription  to 
the  defendant's  claim  for  damages. 

There  was  also  a  suit  of  intervention,  not  necessary  to 
notice. 

Upon  these  pleadings  and  issues,  the  parties  went  to  trial. 
The  defendant  offered  witnesses  to  prove  that  the  plaintiff 
knew  at  the  time  of  sale,  which  he  concealed  from  the  pur- 
chaser, that  the  quantity  of  land  was  less  than  that  expressed 
in  the  act  of  sale ;  **  that  the  tract  known  as  the  double  con- 
cession, did  not  contain  four  hundred  arpents,  but  a  less 
quantity,  and  only  nmety-ihree  aeresJ*^  This  testimony  was 
objected  to  on  the  ground  that  it  was  a  sale  per  aversumeniy 
and  the  purchaser  had  no  right  to  a  diminution  of  price  or  a 
rescission  of  the  sale  for  a  diminution  in  quantity,  as  no  parti- 
cular quantity  of  land  was  expressed,  except  what  was  con- 
tained within  the  boundaries  described  in  the  act  of  sale. 
The  objection  was  sustained  by  the  court,  and  the  defendant's 
counsel  took  his  bill  of  exceptions. 

The  act  of  sale  described  the  land  as  **  a  second  conces- 
sion,  supposed  to  contain  four  hundred  superficM  urpentSy  more 
or  lessy  bounded  above  by  lands  of  Isidore  Blancbard,  de- 
ceased, and  below  by  land  of  Lesaasier,"  &c. 

SO  VOL.  XIII. 


hakuieu. 
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Eastrhh  Uist.      There  were  other  bills  of  exception  in  the  record  not  now 
March,  1839.   noticed,  as  the  cause  was  sent  back  on  the  rejection  of 
LKSAssiKR      defendant's  testimony. 

There  was  final  judgment  for  the  plaintiff,  from  which  the 
defendant  appealed. 

Winchester  and  Ives,  for  the  plaintiffs. 

1.  The  court  below  erred  in  allowing  the  defendant's 
answer  to  be  filed.  It  altered  the  nature  and  substance  of 
the  defence  set  up  in  the  original  answer,  by  pleading  fraud, 
and  making  that  plea  the  basis  of  a  new  claim  for  damages 
on  matters  independent  of  the  original  contract.  Code  of 
Practice^  420.     8  Martm,  JV.  &,  41 2. 

2.  There  was  no  fraud  or  concealment.  A  distinct  clause 
in  the  act  of  sale  supposes  a  possible  deficiency  in  the  back 
concession  tract,  and  provides  for  it.  By  reference  to  this 
act  of  sale,  it  will  be  seen,  the  defendant  was  informed  of  the 
character  and  description  of  the  titles  under  which  Lesassier 
held  the  property,  and  by  which  he  sold  and  expressly  men- 
tioned that  both  tracts  (double  concessions)  tcere  sold  agret' 
My  to  the  antecedent  titles  and  conveyances  made  by  the  vendor. 
Here  the  vendee  was  informed  and  put  on  his  guard  as  to  the 
titles. 

S.  It  was  further  contended^  that  in  fact  this  was  a  sale 
per  aversionemy  by  specific  boundaries,  and  the  vendee  is 
obliged  to  take  the  tract  more  or  less  by  the  boundaries, 
without  being  entitled  to  a  diminution  of  price  or  rescissioQ 
of  the  sale,  for  a  deficiency  of  measurement. 

LobdeU  and  Sterlifig,  for  the  defendant  and  appellant. 

1.  The  defendant  was  authorized  by  the  pleadings  to 
claim  a  diminution  in  the  price  or  rescission  of  the  sale,  for 
deficiency  in  measurement ;  for  fraud  and  concealment  was 
alleged.  The  diminution  in  quantity  is  clearly  shown  by  the 
testimony  of  the  surveyor,  and  witnesses  were  offered  to 
prove  fraud  and  concealment  on  the  part  of  the  plaintiff  and 
vendor. 

2.  There  were  various  defects  and  vices  in   the  titles, 


V8. 
DASHIKLL. 
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which  prevented  the  vendee  from  obtaining  stoclc  on  it  in  the  eastkrx  Dm. 
Citizens'  Bank,  or  getting  a  loan ;  in  fact,  it  was  rendered   J^^nch,  1839. 
useless  by  the  concealed  incumbrances  and  servitudes  exist*      LBsif^stKa 
ingon  it,  and  this  too,  in  the  knowledge  of  the  plaintiff,  who 
failed  to  disclose  them  at  the  time  of  making  the  sale.    The 
defendant  is,  therefore,  entitled  to  a  rescission  of  the  sale 
with  restitution  of  so  much  of  the  price  as  has  been  paid, 
with  damages  for  the  bad  faith  of  the  plaintiff. 

BuUardj  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  of  the  defendant  a  part  of  tlie 
price  of  a  tract  of  land  and  slaves.  The  defendant  alleged 
a  deficiency  of  the  land,  together  with  various  other  grounds 
of  defence,  and  among  others,  fraud  and  concealmenf,  and 
that  the  vendor  knew  (hat  the  tract  of  land  contained  much 
less  than  the  quantity  stated  in  llie  conveyance. 

Id  the  progress  of  the  trial,  the  defendant  offered  witnesses 
to  prove  that  the  vendor  knew  before,  and  at  the  time  of  the 
sale,  that  the  tract  of  land  known  as  the  double  concession, 
did  not  contain  four  hundred  arpenls,  but  a  less  quantity,     ^^  ^j^^ 
to  wit,  ninety-three  arpenls  and  a  fraction,  but  that  before  at^i'onem    the 
and  at  the  time  of  the  sale,  he  assured  the  defendant  that  it  norcinim  dlml- 
contained  four  hundred  arpents  or  upwards.     This  evidence  "o"r*a"deficufnr 
was  rejected  by  the  court,  on  the  ground  that  the  sale  was  inmeMureraem, 
per  aversumem^  and  that  it  made  no  difference  whether  the  been  led  into er- 
vendor  knew  or  not  that  there  was  a  less  quantity,  because  uien*7^^ran7e"ail 
in  sales  of  that  kind,  the  purchaser  can  claim  nothing  for  a  mentof  tUeven- 
diminution.     A  bill  of  exceptions  was  taken,  to  which  our  real  quaniity,  he 
attention  has  been  drawn.  remedpndwin 

It  appears  to  us  the  court  erred.     Admitting"  that  the  sale  '»^  »Howed   to 

»^  1111         produce        cti- 

was  per  aversionenif  and  that,  consequently,  the  purchaser  has  dencc  of  fnud 
no  right  to  claim  for  any  diminution  in  the  measurement '"^^i^"^^^! 
merely;  yet  it  does  not  appear  to  us  logical  to  conclude  that  p^^*^'^.k*i*1^"^ 
if  he  was  led  into  error  by  the  fraudulent  concealment  of  the  re<]uired  inmiet 
vendor,  as  to  the  real  quantity  contained  within  the  specific  m  mu^'^M^ 
boandaries,  he  is  without  remedy.  Good  faith  is  required  in  "f LnJllicu^ftm^^ 
saleis  of  this  descriptioo,  as  much  as  in  any  other  contract,  when  fraud  unci 

.  .  1       .u        »      j«  r    I  •  .  concealment    is 

and  It  was  proper  under  the  pleadings  of  this  case  to  go  into  alleged  in  the 
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EAffmv  DisT.  that  inquiry.  The  act  of  sale  describes  that  part  of  the  land 
March,  \H39.  commonly  callcd  the  double  concession^  as  "supposed  to 
jBRowDKR's  c's.  contain  about  four  hundred  superficial  arpents;"  now  if  it  be 
BRows^R'ft  b'es  ^rue  that  there  were  but  ninety-seven  acres,  instead  of  four 
pieadinj^,  the  hundred  arpents,  in  this  double  concession,  to  the  knowledge 
low  the  ^nquhy  of  Lesassier,  the  latter  in  our  opinion  cannot  shelter  himself 
to  be  gone  ioio.  behind  the  principle  that  the  sale  was  one,  per  aoertumem. 
So   the    or-  ^^^  ^^^^  ^^  ^^  ^^^  liable  to  make  up  any  deficiency. 

ehiiaer  was  per* 

dttce  evtdenee.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
len'dor^knew 'it  j^^^?™^"^  ^f  the  District  Court  be  avoided  and  reversed;  and 
the  time  of  the  it  is  furlher  Ordered,  that  the  case  be  remanded  for  a  new 
per '  avermonem,  trial,  with  directions  to  the  judge  not  to  decline  to  receive  the 
land^deMribed  ^^idence  ofllered  to  prove  that  the  vendor  knew  at  the  time 
in  the  act  of  sale,  of  the  sale,  and  before  that  the  double  concession,  described 
than  was  niej^  in  the  act  of  sale,  contained  less  than  four  hundred  arpents ; 
tioned.  ^Q  j  ^j^^^  ^j^^  plaintifTs  pay  the  costs  of  the  appeal. 


BROWDEB's   C0RATOR  VS.   BROWDGR's   HEIRS,   ETC. 

APrBAL  ntOM   TBB   COURT  OF  PR0BATS8,  FOR  THB   PARI8B   OF  XA8T   BATCH 

ROUGB. 

Where  r  judgment  wrs  rendered  Rt  the  instRnce  Rnd  on  the  prRjer  of  the 
pRrty,  he  CRnnot  be  Rllowed  to  open  it  afler  it  is  finRl,  Rnd  hRve  erron  of 
calculRtion,  alleged  to  exist  to  his  prejudice,  corrected. 

In  this  case  the  curator  of  F.  A.  Browder's  estate,  presented 
two  accounts  and  tableaus  of  distributMn,  which  were  at 
his  instance  and  prayer,  with  a  slight  alteration  to  which 
he  consented,  homologated  and  confirmed. 

After  both  these  judgments  were  final,  the  curator  pre- 
sented his  petition  to  the  judge  of  probates,  in  which  he 
states  that  he  has  now  been  able  more  critically  to  examine 
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the  different  judgmenls  homologating  the  accounts  hereto-  EiJTxiar  But. 
fore  filed  by  him  and  the  former  curator,  (J.  Linton,)  and  "^fayc^  '^^' 
finds  there  has  been  material  errors  of  calculation  in  his  last  bbowokb'b  c*b. 
tableau  of  distribution,  greatly  to  his  prejudice,  and  which  ,TOWMfi'sH»M 
he  alleges  the  court  has  the  power  to  correct.     , 

He  then  sets  out  the  various  errors  of  calculation  that  are 
supposed  to  exist  in  the  former  tableaus,  and  appends  to  his 
petition  a  revised  and  amended  tableau,  and  prays  that  after 
due  notice  given,  it  be  homologated,  and  that  he  be  autho- 
rized to  pay  the  claimants,  creditors  and  heirs,  in  conformity 
therewith ;  and,  finally,  that  he  be  discharged  from  his 
curatorship  and  his  bond  cancelled. 

The  attorneys  of  the  absent  heirs  and  others,  opposed  the 
petition  and  prayer  of  the  curator. 

The  judge  of  probates  was  of  opinion  he  had  no  power  to 
allow  the  application ;  the  former  judgment  being  final  and 
io  full  force.  Judgment  was  rendered  against  the  curator, 
and  be  appealed. 

J.  Seghers,  for  the  appellant,  insisted  that  the  corrections 
prayed  for  ought  to  be  made.  That  if  they  were  not,  it 
would  do  great  injustice  to  the  petitioner.  He  would  be 
required  to  pay  something  like  the  sum  of  twenty  thousand 
dollars  fw  errors  committed  by  his  counsel,  &c. 

•A.  JV.  and  R.  JV*.  OgdeOf  contra. 

Euitis,  J.,  delivered  the  opinion  of  the  court 
On  the  12th  of  May,  18S6,  the  curator  filed  an  account  of 
his  administration,  and  a  provisional  tableau  of  distribution, 
which  was  homologated  by  a  decree  of  the  court  on  the  20th 
of  June  ensuing. 

On  the  30th  of  November,  1837,  he  filed  another  tableau 
of  distribution,  accompanying  a  petition,  in  which  he  alleged  « 

that  he  had  collected  and  realized  the  remaining  proceeds 
of  the  property  of  the  succession ;  that  by  the  tableau  he  dis- 
tributes the  funds  among  the  creditors  and  the  heirs,  accord- 
ing to  their  respective  rights ;  he  prays  that  he  be  authorized 
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Eurrmt  Dnr.  to  pay  the  same ;  that  after  due  notice  to  all  parties  and  pro- 

■^^*^  ^^^'   ceedings  had,  the  tableau  of  distribution  may  be  homologated, 

BBowon^  c*m.  and  he  may  be  discharged  from  his  curatorship  and  his 


mmowDui'BR^MM  ^^^^  ^  cancelled. 

The  homologation  of  this  tableau  was  opposed  by  Thomas 
G*  Morgan,  Esq.,  who  claimed  to  be  placed  therein  as  a 
privileged  creditor,  for  the  sum  of  two  hundred  and  fifty 
dollars.     The  curator  replied,  that  he  had  been  informed  that 
Mr,  Morgan  had  rendered  the  services  for  which  he  claimed 
a  compensation,  and  prayed  the  court  to  fix  such  sum  as 
might  be  due  him,  and  to  amend  the  tableau  accordingly ; 
which  was  done  by  a  decree  of  the  court,  dated  the  20lh  of 
December,   1837.    An  opposition  was  also  filed  by  Mrs. 
Linton,  and  on  the  22d  of  February,  of  that  year,  on  the  day 
assigned  for  the  trial  of  the  case,  the  opposition  was  dismissed, 
the  tableau,  as  amended,  was  homologated,  and  the  curator 
authorized  to  pay  the  creditors,  in  conformity  thereta 

On  the  19th  of  April,  1838,  the  curator  represented  to  the 
court,  by  petition,  that  there  were  several  material  errors  of 
calculation  in  his  last  tableau  of  distribution  to  his,  the  peti- 
tioner's prejudice,  which  he  prays  may  be  corrected,  and  for 
which  he  files  an  amended  tableau,  which  he  prays  may, 
after  due  notice  and  proceedings  had,  be  homologated  and 
made  the  judgment  of  the  court. 

On  this  application,  the  court  determined  that  the  former 
judgment  being  in  force,  the.  relief  prayed  for  could  not  be 
granted,  and  rendered  judgment  accordingly.  From  both 
judgments  the  curator  has  appealed. 

We  concur  with  the  judge  of  the  Court  of  Probates,  in  his 
.  .    decision  in  the  application  of  the  curator  for  relief  acrainst  the 

ment  was  rea-  judgment  of  homologation,  of  February  22d,  1837. 

J^Ind^the      That  judgment  was  rendered  on  his  own  prayer,  at  his 

prayer   of  the  q^h  inetance,  and  with  the  exception  of  the  claim  allowed  to 

rj,  he  cannot  -  ^  .    .  i.  * 

allowed  to  Mr.  Morgan,  is  m  every  respect  according  to  his  own  allega- 

?7fina!^andhave  tioos.  We  have  nothing  before  us  on  which  we  can  reverse 
StSn  riiwed  to  ^^^^  P^*^'  ^^  ^^®  judgment  founded  on  Mr.  Morgan's  claim, 
exiflt  to  hit  pre-  (admitting  that  we  have  jurisdiction  of  it^)  pariicularly 
jo^icc,  correct-  ^|j^  ^^  ^j^^  j^j^  consideration  the  answer  of  the  curator^ 
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to  whieb  we  have  before  referre^I.    Presented  to^us,  as  this  Einsiur  Dm. 

case  i%  we  cannot  at  the  request  of  a  party,  reverse  a  March,  1839. 

judgment  rendered  in  bis  favor  on  his  own  petition.    The 

articles  606,  et  seq.^  of  the  Code  of  PracHce,  provide  for  a 

remedy  against  judgments  in  all  oases  where  relief  ought  to 

be  afforded.    There  is  nothing  in  the  record  from  which  we 

can  pronounce  the  nullity  of  these  judgments. 

Tbe  judgments  of  the  Court  of  Probates,  appealed  from, 
are,  therefore,  affirmed  with  costs  in  both  cases. 


'»«.»■   .^i^i^t^^— .■*»!  in 


13L  150 

la  issi 

52  1664 


RIVAS'S   HEIES  V8.  BERNARD. 


APriAL    FKOM   THK    COURT    OF  TBI   THIRD    JUDICIAL    DISTRICT,    FOR  TBS 
PARISH   or    BA8T  BATON  ROUGB,  TBE   JUDOB  TBERBOF   PRESIDING. 

Bjr  the  article  339,  of  the  Louisiana  Code,  the  acyudication  of  property  held 
in  common,  between  the  surviviog  parent  and  their  minor  children,  u 
aUm  mUfu^rtMtd.  The  separata  property  of  the  deceased  parent  descends 
to  his  children,  and  can  only  be  alienated  in  the  manner  prescribed^by 
iaw,  for  the  sale  of  minor's  property. 

Where  th(B  ratification  of  a  sale,  or  of  certain  proceedings,  is  relied  on,  the 
harden  of  proof  is  on  the  party  alleging  it,  and  facts  mnst  be  estabhsbed 
&om  which  the  raiiifieatiion  neeeuarUy  refu/(«,  when  there  is  no  poaitiTS 
proof. 

To  gire  v^dity  to  a  contiraet  which  is  merely  Foidable,  it  mnst  be'  delibe- 
rately, aad  upon  MnnunatioB,  eonfiimed  by  th0  pajr^*  to  be  bindiiig 
onhini« 

This  is  a  petitory  action,  in  which  Francis  and  Zenon 
Rivas,  seek  to  recover  two  undivided  thirds  of  a  plantation  or 
tract  of  land,  having  twelve  or  thirteen  arpente  front  on  tbe 
Mississippi,  with  the  usual  depth,  and  claimed  by  the  de* 
fendant. 
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Eiwmv  DisT.  The  plainlifTs  allege  that  said  land  was  inherited  by  their 
March,  1839.  father  from  his  ancestor,  and  was  his  separate  property,  and 
uTAfl*8  HKIB8.  that  at  his  death  he  left  only  three  heirs,  (the  petitioners  and 
Virginie  Rivas,)  all  minors,  and  that  without  their  consent 
and  in  contravention  of  the  forms  of  law  required  in  such 
cases,  the  tract  of  land  in  question,  has  been  illegally  sold 
and  taken  possession  of  by  the  defendant.  They  pray  for 
judgment,  declaring  them  to  be  the  lawful  owners  of  two- 
thirds  thereof,  and  for  damages. 

1.  The  defendant  pleaded  a  general  denial. 

2.  He  avers  that  he  is  the  lawful  owner  of  the  land  sued 
for,  having  acquired  the  same  at  a  sale  made  by  the  syndic 
of  the  estate  of  Marie  Rivas,  an  insolvent  debtor.  That  said 
sale  was  made  in  pursuance  of  a  competent  judicial  order  to 
that  effect,  and  that  respondent  paid  the  price  at  which  it 
was  adjudicated,  to  the  syndic.  They  aver  that  the  title  so 
vested  in  them,  can  only  be  annulled  or  contested  in  a  regu- 
lar action  of  nullity,  to  which  the  heirs  and  creditors  of  Marie 
Rivas  should  be  parties. 

S.  He  avers  that  the  father  of  petitioners  left  his  estate 
heavily  encumbered  with  debts ;  that  after  his  decease  his 
surviving  widow  caused  the  whole  of  the  property  belonging 
to  the  community  to  be  adjudicated  to  her,  and  that  among 
the  community  property  so  adjudicated,  was  the  tract  of  land 
now  claimed.  That  subsequently,  finding  herself  unable  to 
pay  the  community  debts,  or  her  own,  she  made  a  surrender 
of  her  property  for  the  benefit  of  her  creditors ;  and  that  the 
land  claimed  was  sold,  and  the  proceeds  of  the  sale  appro- 
priated principally  to  the  payment  of  the  debts  contracted  by 
Francis  Rivas,  the  father  of  plaintiffs. 

4.  That  the  property  surrendered  by  Marie  Rivas,  the 
mother  of  plaintiffs,  sold  for  more  than  sufficient  to  pay  all 
her  debts,  and  plaintifis,  as  her  heirs,  have  received  from  the 
syndic  their  portion  of  the  overplus,  and  given  him  aa 
acquittance  therefor,  and  thereby  ratified  all  the  proceedings 
in  the  surrender,  and  confirmed  the  title  of  defendant,  they 
being  at  the  time  of  full  age. 

5.  That  when  the  tableau  of  distribution  was  filed,  the 
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plaintiffs  were  of  full  age,  and  appeared  in  court  and  made  Eastxrit  Dist. 
opposition  on  various  grounds  to  the  tableau  of  distribution,    >^wcA,  i8S9. 
but  did  not  set  up  title  to  the  land  now  claimed,  but  on  the   bitas's  hsirs 
contrary  admitted  it  to  have  been  the  common  property  of     ^^^^• 
their  parents,  and  claimed  as  privileged  creditors  to  be  paid  a 
large  sum  out  of  the  proceeds  of  said  sale. 

6.  He  avers  that  after  the  surrender  of  Marie  Rivas,  she 
acquired  some  property,  and  that  on  her  decease,  the  plain- 
tiffs, who  were  then  majors,  took  possession  of  her  property 
and  divided  it  between  themselves  and  their  sister,  Virginie 
Kivas,  without  pursuing  the  forms  of  law,  and  that,  thereby, 
they  have  rendered  themselves  liable  as  heirs,  pure  and  sim- 
ple, of  their  mother,  and  are  estopped  from  asserting  their 
present  claim. 

7.  He  demands  that  the  heirs  of  Marie  Rivas,  and  her 
creditors,  be  cited  in  warranty,  &c. 

Upon  these  pleadings  and  issues,  the  cause  was  tried. 

It  appeared  in  evidence  that  Francis  Rivas,  the  ancestor  of 

the  plaintiffs,  received  this  land  partly  by  inheritance  and 

partly  by  purchase  from  his  co-heirs  after  his  marriage ;  that 

the  price  he  was  to  allow  for  it,  (four  thousand  dollars,) 

formed  part  of  the  succession  to  be  divided  between  the  heirs. 

The  plaintiffs'  ancestor  died  in  possession  of  this  property, 

which  was  put  in  his  inventory  as  part  of  his  estate,  the  Sd 

August,  1829.     His  widow,  Marie  Rivas,  in  pursuance  of 

the  advice  of  a  family  meeting,  and  an  order  of  the  Probate 

Court  thereon,  had  all  the  property  in  the  inventory  of  her 

deceased  husband,  adjudicated  to  her  at  its  appraised  value, 

the  23d  November,  1829.     She  remained  in  possession  under 

this  adjudication  until  the  7th  July,  1831,  when  she  made  a 

surrender  of  all  her  property  to  her  creditors,  including  the 

tract  of  land  in  question,  who  appointed  John  Buhler,  Esq., 

eherifT  of  the  parish  of  East  Baton  Rouge,  syndic.     Thid 

property,  with  other  effects,  was  sold  by  the  syndic  after  the 

necessary  formalities,  and  the  land  purchased  by  the  defendant 

Bernard,  for  the  sum  and  price  of  nine  thousand  one  hundred 

dollars.     The  syndic  filed  his  tableau   of  distribution,  in 

January,  1835,  and  the  plaintiffs,  being  then  both  of  age, 

21  VOL.   XIII. 
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Eastkrk  Dist.  made  opposition,  claiming  to  be  creditors  for  a  larger  amount 

j^iarch,  1859.    i[^^^  ^yj^,  rccognizcd  by  the  syndic.     These  oppositions  were 

HiYAs's  HKitts   dismissed,  the  parties  failing  to  appear  and  prosecute  them, 

^''-  and  on  the  3d  of  July,  1835,  the  tableau  of  distribution  was 

homologated.     The  opponents  made  an  unsuccessful  attempt 

to  have  their  opposition  reinstated,  but  no  appeal  was  ever 

taken  by  them.     They  received  from  the  syndic  the  sums 

allowed  them  on  the  tableau. 

The  defendant's  counsel  relied  on  these  acts  of  the  plantiflk, 
as  a  full  and  complete  ratification  of  the  sale  and  adjudica- 
tion of  this  property  to  their  mother. 

It  appears  in  evidence  that  the  syndic  of  Madame  Rivas's 
creditors,  filed  his  tableau  of  distribution  the  14th  January, 
1835,  in  which  be  puts  down  the  proceeds  of  the  sale  of  her 
personal  property  at  six  hundred  ai^d  fifty-eight  dollars; 
slaves,  at  six  thousand  six  hundred  and  nine  dollars;  land 
to  Neilson,  seven  hundred  and  fifty  dollars ;  do.  to  Arnous, 
one  thousand  dollars ;  do.  to  J.  Bernard,  (defendant,)  nine 
thousand  one  hundred  dollars ;  a  lot  in  Baton   Rouge,  to 
Montegut,  at  three  hundred  dollars;  in  all,  eighteen  thousand 
four  hundred  and  seventeen  dollars.     Among  other  creditors, 
he  placed  thereon,   "Francis,  Zenon  and  Virginie  Rivas, 
'  heirs  of  Marie  Rivas,"  (as  creditors,)  for  four  thousand  seven 

hundred  and  sixteen  dollars  and  sixty-three  cents. 

On  the  21st  January,  these  heirs  (Francis  and  Zenon 
Rivas,  being  of  full  age,)  filed  their  opposition  to  the  tableau, 
in  which  they  allege  they  are  the  lawful  heirs  of  Francis 
Rivas,  deceased,  whose  property,  according  to  the  inventory 
of  his  estate,  amounted  to  twenty-two  thousand  six  hundred 
and  forty-nine  dollars  ;  and  that,  during  the  existence  of  the 
community,  be  received  from  his  father's  estate  the  sum  of 
eleven  thousand  five  hundred  and  seventy-nine  dollars,  and 
the  acquests  and  gains  were  only  three  thousand  and  eighty 
dollars  ;  one  half  of  which  belonged  to  these  opponents  as  his 
heirs.     That  the  said  Marie  AUain,  (widow  Rivas,)  remained 
in  possession  of  the  undivided  property  of  her  and  her  late 
husband,  until  she  was  unlawfully  divested  of  it,  by  surren- 
der to  Buhler,  as  syndic,  &c.     That  their  said  mother  took 
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of  their  share  iq  their  father's  estate  and  never  Eastkri*  Dist. 
accounted  for  it,  in  consequence  of  which,  they  allege,  they   ^f*»'ch,  18.S9. 
are  the  privileged  creditors  of  their  mother  for  the  share   r,v4s»<  hkirs 
inherited  from  their  father,  to  wit:  the  sum  of  eleven  thousand  ^• 

five  hundred  and  seventy-nine  dollars ;  and  for  two  thousand 
dollars  brought  to  the  community  by  their  mother,  (Madame 
Rivas,)  as  her  separate  property ;  and  further,  they  claim 
one  half  of  the  balance  as  common  property,  being  the  sole 
heirs  of  their  father. 

The  opponents  then  pleaded  exceptions  to  various  parts  of 
the  proceedings  of  the  creditors  and  syndic,  receiving  and 
selling  the  property  so  surrendered  by  their  mother,  and  set 
up  several  vices  and  errors  in  the  formalities  of  the  proceed- 
ings: finally,   they  allege  that  the  syndic  improperly  and 
wrongfully  placed  them  on  the  tableau,  as  heirs  of  Madame 
Rivas,  when  they  never  had  assumed  that  quality,  and  that 
instead  of  being  placed  on  the  tableau  as  creditors  for  four 
thousand  seven  hundred  and  sixteen  dollars  and  sixty-three 
cents,  they  ought  to  have  been  entered  as  privileged  creditors 
of  their  father's  estate,  in  the  sum  of  thirteen  thousand  one 
hundred    and  nineteen  dollars,   and  not  as  heirs  of  their 
mother's  insolvent  estate.     They  reserve  all  their  rights,  and 
in  opposing  the  homologation  of  the  tableau,  pray  that  it  be 
so  amended  as  to  conform  to  and  allow  them  their  claims  as 
set  up  by  them. 

When  this  opposition  was  called  up  for  trial,  Zenon  Rivas 
was  dead,  and  no  one  appearing  for  them,  the  opposition  was 
dismissed. 

BtthleTy  who  was  syndic  of  the  creditors  of  Marie  Rivas, 
was  called  as  a  witness  for  the  defendant.  He  states  he  paid 
F.  Rivas  the  full  amount  due  to  him,  out  of  the  proceeds  of 
his  ntiother's  estate,  as  placed  on  the  tableau.  He  proved 
the  signature  of  F.  Rivas  to  a  paper  offered  in  evidence,  to 
show  he  had  made  himself  responsible  for  the  payment  of 
one  of  the  debts  placed  on  the  tableau.  Objected  to,  because 
F.  Rivas  was  a  minor  at  the  time.  Admitted,  the  objection 
going  to  the  effect  and  not  to  the  competency.  Witness  said 
he  had  no  money  of  F.  Rivas,  except  what  was  allowed  him 
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Eksmnn  Dist.  on  the  tableau  of  distribution.    Rivas  called  on  bim  for  the 
Marchf  1839.    money. 

RiYAs'fl  HKIR8       Witness  further  states  that  Z.  Rivas  paid  him,  as  syndic, 
^'  the  last  note  due  by  Arnous,  for  the  price  of  property  pur- 

chased by  him  at  the  sale  of  Mrs.  Rivas'a  estate.  Witness 
was  not  indebted  to  Z.  Rivas  in  any  other  manner,  than  as 
stated  on  the  tableau.  Witness  proved  signature  of  F.  Rivas 
to  a  paper,  offered  to  prove  his  acceptance  of  the  amount 
appearing  to  be  due  him  on  the  tableau,  and  to  show  his 
acquiescence  in  the  proceedings,  &c.  Objected  to,  because 
the  paper  was  written  while  F.  Rivas  was  a  minor.  Ad- 
mitted, the  objection  going  to  the  effect  of  the  evidence  only. 

The  defendant  offered  in  evidence  the  record  of  the  suit  of 
Mfarib  Rivas  vs.  Her  Creditors^  to  show  how  much  of  the 
proceeds  of  the  sale  of  the  property  surrendered  was  appro- 
priated to  the  payment  of  the  community  debts,  and  it  ap- 
pearing the  vouchers  were  not  endorsed,  as  having  been  filed 
by  the  clerk,  parole  evidence  of  J.  Buhler,  syndic,  was  offered 
to  make  their  proof :  objected  to  and  admitted,  and  a  bill  of 
exceptions  taken. 

The  plaintiffs  then  moved  to  strike  out  all  the  evidence  of 
Buhler,  because  it  appeared  that  at  the  time  of  the  death  of 
Rivas,  the  father,  the  plaintiffs  were  minors,  and  that  Buhler 
illegally  and  wrongfully  took  possession  and  administered 
their  estate  and  is  liable  to  them.  The  motion  was  overruled 
and  the  plaintiffs'  counsel  excepted. 

From  the  foregoing  evidence,  the  district  judge  was  of 
opinion  the  plaintiffs  were  bound,  by  the  proceedings  had  in 
the  surrender,  sale  and  distribution  of  the  proceeds  of  the 
property  surrendered,  and  that  they  could  not  be  permitted 
to  attack  these  proceedings  collaterally.  That  not  having 
appealed  from  them,  or  instituted  an  action  of  nullity  to  set 
them  aside,  they  are  precluded  from  a  recovery  in  the  present 
suit. 

The  district  judge  was  also  of  opinion  the  evidence  showed 
that  the  plaintiffs  had  rendered  themselves  liable,  as  heirs 
pure  and  simple  of  their  mother,  by  taking  possession  and 
appropriating  to  their  own  use  the  property  of  which  she  died 
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possessed.    Judgment  was,  therefore,  rendered  for  the  de-  EAtrsui  Dut. 
fendaot,  from  which  the  plaintifis  appealed.  March^  isao. 


Elam  and  Bartony  for  the  plaintiffs. 

I.  The  inventory  establishes  that  this  property  formed  part 
of  the  estate  of  plaintiffs'  grand-father.  He  died  intestate, 
leaving  four  children.  Hence  the  father  inherited  an  undi- 
vided fourth.  He  entered  into  an  agreement  with  his 
co-heirs,  by  which  he  was  to  acquire  the  remaining  three- 
fourths,  at  the  price  of  three  thousand  dollars,  payable  in 
four  equal  annual  instalments,  &c. 

Before  the  last  instalment  of  the  price  fell  due,  to  wit,  on 
the  30th  of  December,  1817,  the  parties  had  a  conventional 
liquidation  and  partition  of  the  estate.  Each  heir  was  entitled 
to  eleven  thousand  five  hundred  and  seventy-nine  dollars 
forty-one  and  three-fourth  cents ;  and  as  part  of  the  share  of 
piaintiffi'  father,  we  find  this  property  allotted  to  him  at  the 
price  of  four  thousand  dollars.  From  this  it  is  evident,  that 
(he  plaintiffs'  father  inherited  one-fourth  of  this  property,  and 
paid  for  the  remaining  three-fourths  out  of  the  proceeds  of 
his  share  of  the  inheritance.  This  constitutes  it  separate 
estate  under  our  laws. 

II.  The  adjudication  to  Madame  Rivas  was  absolutely 
Dull,  and  did  not  pass  the  land. 

Ist.  Because  it  was  separate  property.  The  minors  did 
not  bold  it  in  common  with  her,  and  none  but  property  so 
holden  can  be  adjudicated  to  the  father  or  mother  of  minors. 
Louisiana  Code,  article  S38.  But  had  it  been  holden  in  com- 
mon, the  adjudication  is  void,  because  the  same  article 
requires  that  there  shall  be  an  **  estimation  by  experts"  of  the 
property,  after  the  family  meeting  have  advised  the  adjudi- 
cation; and  here  the  property  was  taken  at  the  original 
appraisement 

!^d.  As  a  sale  it  was  void.  The  adjudication  was  a  sale, 
and  nothing  else.  It  contains  all  the  elements  and  proper- 
ties of  a  sale.  There  is  the  thing  parted  with,  and  acquired, 
its  price  and  the  consent  of  one  party,  and  an  essay  towards 
those  legal  formalities,  which  (fully  and  exactly  complied 
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EisTiiur  Di9T.  with)  supply  the  consent  of  the  others.    If  a  sale  then,  why 
March^  1839.    was  it  void  1   because  the  tutrix  purchased   of  her  pupils, 
»iTA»'8  HiiM^  which  the  law  forbids.     Loviriana  Code^  S27.     But  it  was 
*»•  void  for  want  of  other  formalities. 

III.  The  insolvent  proceedings  as  to  the  land  were  void, 
and  did  not  pass  it  to  the  purchaser. 

1.  Because  Marie  Rivas  could  not  make  a  cession  of  pro- 
perty which  did  not  belong  to  her. 

2.  The  plaintiffs,  being  minors  at  the  time  of  the  cession 
and  sale,  and  the  land  being  exclusively  theirs,  no  alienation 
thereof  could  be  legal  without  the  ministration  of  the  Pro- 
bate Court ;  the  District  Court  being  wholly  without  juris- 
diction. 

3.  The  plaintiffs  were  not  placed  on  the  bilan  of  Marie 
Rivas,  nor  in  any  wise  represented  in  the  concursOy  and 
hence  are  not  bound  thereby.  Bambridge  vs.  Clajfy  3  Martm, 
JV*.  S.y  262.  Thomas  efal.  vs.  Breedlove  et  aZ.,  6  Louisiana 
ReportSy  575.  As  to  citation  of  creditors,  see  2  Moreau^s 
Digest,  426,  section  8.  Louisiana  Code,  3054.  The  syndics 
and  creditors  were  bound  to  have  the  minors  legally  repre- 
sented, under  the  penalty  of  intermeddling.  Louisiana  Code, 
3283.     11  Louisiana  ReportSy  4.     Ibid.y  409. 

4.  The  property  was  not  sold  agreeable  to  law.  There 
was  no  procis  verbal  of  the  sale.  The  deed  being  exparte  as 
to  us,  the  recitals  thereof  can  have  no  effect  against  us ;  and 
we  are  not  otherwise  apprised  by  the  proof  of  there  having 
been  a  public  sale,  but  by  a  recital  to  that  effect  in  the  deed, 
afterwards  made.  None  but  a  public  auctioneer  could  have 
sold  the  property.  There  being  no  evidence  to  establish  that 
this  was  a  public  sale,  made  in  the  manner  required  by  law,  it 
must  be  considered  as  a  private  sale.  Such  a  sale  could  not 
be  made  of  the  property  embraced  in  an  insolvent's  cession. 
See  Act  of  1826,  2  Moreau^s  Dig.,  437,  sec.  3.  Again,  these 
irregularities  of  the  syndic,  constituted  him  a  tutor,  in  his  own 
wrong;  and  as  tutor,  he  is  expressly  forbid  to  make  a  private 
sale  of  bis  ward's  property ;  such  a  sale  is  not  a  relative  but 
an  absolute  nullity.  Fletcher  et  ol.  vs.  CaveUeVy  4  Louisiana 
ReportSy  269.     The  plaintiffs  not  being  divested  of  title  by 
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these  proceedings,  the  next  inquiry  is,  bow  far  their  rights  Eavtsilh  Dist. 
were  aflfected  by  the  homologation  of  the  syndic's  tableau  of  March^  1839. 
distribution.  biyas's  heibs 

lY.  The  judgment  homologating  the  tableau  of  distribu-  '^- 

tion  18  not  rts  judicaia,  as  to  us. 

It  is  true  the  plaintiffs  filed  their  opposition  to  this  tableau, 
but  it  is  not  true  that  the  merits  thereof  were  ever  discussed, 
considered,  or  decided  upon.  The  counsel  has  strangely 
confounded  the  facts,  by  not  giving  them  their  proper  order  of 
precedence,  as  they  are  found  upon  the  record.  The  judg- 
ment declares,  that  opponent's  counsel  being  dead,  and  they 
being  called,  and  not  present  to  prosecute  their  opposition, 
that  ihe  same  be  dismissed^  and  it  ihm  proceeds  to  homolo- 
gate the  tableau.  Now,  it  is  clear  from  this,  that  the  same 
document  comprises  two  judgments,  entirely  distinct  and 
several  in  their  natures  :  1st.  A  judgment  of  dismissal*  2d. 
A  judgment  of  homologation  ;  and  by  force  of  that  dismis- 
sal, the  plaintiffs  ceased  to  be  parties  to  the  tableau  before  the 
judgment  homologating  it  was  rendered.  Hence  we  say  that 
judgment  id  not  resjwUcatOy  because, 

1st.  It  was  a  judgment  ofnon-suii.  A  judgment  of  dismUsdl 
is  nothing  more  than  a  judgment  of  non-suit.  The  terms  are 
strictly  synonymous  when  applied  to  coercive  non-suits  by 
the  court,  contra-distinguished  from  voluntary  non-suits,  by 
a  party,  and  none  of  these  are  res  judic€Uay  and  the  party  may 
bring  his  action  anew  on  paying  costs,  etc.  Code  of  Practice^ 
artieks  491,  492,  536  ;  1  Martin,  A*.  S.,  165;  6  ibid.,  331 ; 
7  ibid.,  365 ;  2  Lovisiana  Reports,  429. 

2nd.  We  were  not  parties  to  judgment  of  homologation, 
nor  placed  upon  the  bilan.  A  judgment  can  never  haVe 
the  effect  of  res  judicata  against  persons  not  parties  to  it. 
Even  where  a  person  has  claims  in  different  capacities  against 
an  insolvent  estate,  and  is  regularly  cited  as  to  one,  and  votes 
for  syndic,  the  judgment  of  homologation  is  no  bar  to  his 
other  claim,  provided  he  receives  nothing  under  the  tableau. 
6  Louisiana  Reports,  576.  When  a  party's  claim  is  dismissed, 
he  is  no  longer  a  party  to  the  suit.  3  Louisiana  Reports,  514 ; 
4  ibid.,  324. 
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CisTKsv  DitT.      Srd.  The  demand  ie  not  the  same,  nor  between  the  same' 

March,  1859.    parties,  in  the  same  quality.     It  has  been  strenuously  ^rged, 

BiTAs's  HBiM^  ^^^^  ^^^^  judgment  could  only  be  assailed  by  appeal,  or  action 

^*  of  nullity.     This  has  been  conclusively  replied  to  already,  ia 

showing  we  were  not  parties  to  it,  that  it  is  not  for  the  same 

cause,  etc.     We  have  another  answer  fully  as  complete.    It 

is  a  settled  principle  of  our  jurisprudence,  that  wherever  m 

action  of  nullity  would  lie,  to  annul  a  judgment,  or  a  con- 

tracty  etc.,  the  same  party  may  oppose  the  enforcement  of 

either,  by  way  of  exception.     Hence,  the  exception  ofnultiiy, 

opposed  to  such  judgment  or  contract,  etc.,  operates  to  the 

same  extent  and  with  the  like  result,  as  would  the  action  of 

nullity^  brought  for  their  dissolution.     Code  of  Practice,  articU 

20  ;  Lomsiana  Code,  articles  1875,  1876,  2042  ;  1  Martin,  X 

S.y  468 ;  3  ibid.,  695  ;  2  Lovisiana  Reports,  89 ;  3  ibid.,  245. 

If,  then,  this  judgment  forms  no  bar  to  our  recovery,  the 
plaintiffs  must  recover,  unless  they  have  ratified  the  sale,  and 
we  maintain, 

V.  There  has  been  no  ratification  : — 

It  is  alleged,  Ist.  That  the  plaintiff's'  opposition  to  the 
tableau,  and  claim  of  proceeds  of  sale,  ratified  it. 

We  answer,  that  the  language  of  the  opposition  is  that  of 
the  counsel  who  filed  it,  and  he  not  being  cUtomey  m  fact,  it 
cannot  bind  the  parties  as  a  judicial  confession.  Louisiam 
Code,  article  2270. 

2nd.  If  receiveable  at  all,  it  cannot  be  divided,  against  us ; 
and  it  denounced,  as  radical  and  absolute  nullities,  the  whole 
proceedings  against  us. 

3rd.  The  dismissal  of  the  opposition  placed  all  its  admis- 
sions and  averments  dehors  judicial  cognizance. 

It  is  alleged,  2nd.,  That  the  plaintiffs,  by  taking  possession 
of  their  mother's  estate  at  her  death,  without  the  authority  of 
justice,  made  them  her  heirs,  pure  and  simple,  and  bound 
them  to  warrant  all  her  acts. 

We  answer,  the  whole  of  her  estimated  property  was 
seventy-eight  dollars;  that  is,  twenty-six  dollars  to  each 
heir,  and  comes  within  the  principle  of  de  minimis  non  curat 
lex ;  an  amount  not  equal  to  the  funeral  expenses,  which  the 
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law  permits,  without  construing  it  into  an  acceptance  of  the  Kastsu  Dttr. 
sacceasion.      See  Lamnana  Code,  article  995 ;   8  Louisiana  JtfgrcA,  1839. 
Repwti,  649.  ritas's  ruhs 

It  is  alleged,  Sdly,  and  lastly,   That  the  plaintiffs  have      bibhabd. 
ratified  the  sale  of  the  land,  by  receiving  the  price  thereof. 

The  father  of  plaintiffs,  during  his  marriage,  inherited 
property  to  the  value  of  eleven  thousand  dollars.  This 
includes  the  land  in  controversy,  valued  at  that  day  at  four 
thousand  dollars.  At  his  death,  his  heirs  became  privileged 
cceditors  upon  his  estate  to  the  amount  of  the  inheritance. 

The  aggregate  of  the  syndic's  sale  amounted  to  eighteen 
thousand  dollars,  of  which  the  land  in  controversy  brought 
nine  thousand  dollars.  The  community  debts,  as  exhibited 
upon  the  bilan  of  Marie  Rivas,  amounted  to  sir  thousand 
dollars.  It  results,  that  the  heirs  were  entitled  to  three  thou- 
sand dollars  of  the  proceeds  of  the  sale,  independent  wholly 
of  the  price  of  the  land,  nine  thousand  dollars. 

The  only  amount  shown  by  ihe  record  to  have  been 
received  by  Zenon  Rivas,  was  one  thousand  three  hundred 
dollars,  and  this  was  some  two  years  before  the  tableau  v>as 
fiUd,  The  only  written  evidence,  as  to  the  amount  Francis 
Rivas  has  received,  shows  two  hundred  and  fifty  dollars* 
There  is  no  evidence  whatever  that  either  of  them  received 
any  thing  <rfter  the  homologation  of  the  tableau  ;  nor  do  the 
receipts  in  any  wise  connect  or  identify  the  acknowledgment 
of  payment  therein  expressed,  with  the  price  of  this  particu- 
lar property. 

It  having  been  made  manifest  that  the  heirs  were  not 
divested  of  title,  by  the  adjudication  to  Marie  Rivas,  nor  by 
her  eessio  banoruniy  nor  the  sale  of  the  syndic,  it  follows,  that 
Bernard  is  without  title,  unless  those  receipts,  (which  do  not 
fnention  the  land^)  coupled  with  the  oral  declarations  of  the 
syndic,  that  he  has  paid  other  moneys  to  F.  Rivas,  can  confer 
a  title  !  That  syndic,  too,  having  brought  upon  himself  the 
penalties  of  an  intermediUery  a  ttUor  in  his  oton  wrongj  thereby 
became  incompetent,  from  interest,  to  prop  up  even  that  frail 
miniment  of  title !  No  case  with  us  has  gone  to  this  length ; 
it  is  altogether  without  precedent. 
22  VOL.  XIII. 
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EAfiTxnir  DiiT.      The  cases  cited  from  10  Martiny  734 ;  6  Louiriana  RepwU^ 
-^^^^'  ^^^^'    601 ;  7  ibid,y  34;  5  ibid.,  530;  9  ibid.,  291,  293;  are  all 
HiTA»*ii  BEiRB   cUarly  disijngiiishable.     Most  of  them  were  ratifications  by 
B£i^ABD.      authentic  acts,  and  the  others  by  explicit  recognitions. 

What  constitutes  an  act  of  confirmation,  or  a  voluntary 
execution  of  an  obligation,  etc.,  is  explicitly  set  forth  in  our 
code,  to  this  extent — that  the  former  is  valid  only  when  it 
contains  within  it  the  substance  of  the  obligation  confirmed ; 
and  the  latter,  when  it  shall  be  executed  in  due  form.  Lomd- 
ana  Code,  articks  2251-2;  also,  articles  2255,  2214,  2215. 

The  adjudications  elsewhere  are  fully  accordant  They 
establish  that  no  act  of  ratification  can  be  opposed  to  a  parly, 
which  was  not  clearly  designed  as  such  by  the  party  making 
it ;  nor  then,  unless  it  appears  that  he  was  fully  apprised  of 
his  rights,  and  especially  of  his  right. to  be  relieved  from  the 
act  claimed  to  be  ratified.  See  ^ewland^s  Equity  ContracU, 
first  Jlmerican  edition,  from  page  496  to  502  ;  ibid,,  435  to  444 ; 
2  Femon,  121 ;  1  Wilson,  320 ;  3  Pierre  frUliams,  292,  and 
notes ;  3  BrowCs  Chancery  Cases,  1 1 7 ;  2  Vesey,  jr.,  1 99  ;  2 
Schoales  and  Lefroy,  48 ;  1  Ball  and  Beatty,  330  ;  11  Ser^ 
geani  and  Rawle,  305 ;  1  Story^s  Equity  Jurisprudence,  303, 
chapter  7,  section  307 ;  ibid.,  338,  chapter  7,  section  345. 

•S.  JV*.  and  R.  JV*.  Ogden,  for  the  defendant,  contended, 
that  the  original  title  to  the  land  in  controversy  was  derived 
by  purchase  of  F.  Rivas,  the  ancestor  of  the  plaintiQs,  from 
his  co-heirs,  for  the  sum  of  four  thousand  dollars.  This 
acquisition  was  made  during  the  marriage,  and  tbree*fourths 
of  it  at  least  was  cominunity  property ;  the  other  fourth 
being  his  share,  in  the  inheritance  with  his  co-heirs  of  their 
deceased  ancestor. 

2.  On  the  death  of  F.  Rivas,  the  adjudication  of  this  pro- 
perty to  his  surviving  widow,  at  the  estimative  value  and 
in  pursuance  of  the  advice  of  a  family  meeting,  vested  in  her 
a  good  and  valid  title.  But  if  there  were  any  irregularities 
in  the  proceedings,  they  could  only  be  taken  advantage  of, 
or  attacked  by  a  direct  action  of  nullity.  7  JUartinf  Jf.  S.f 
180.     7  Lomsiana  Reports,  17.     10  Ibid,  264. 
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3.  It  also  appears  from  the  evidence,  that  (his,  with  other  Eastkrk  Dist. 
property,  was  surrendered  by  Madanne  Rivas  to  pay  the   "^^'^^^^  ^^^' 
debts  of  the  community,  which  the  plaintiff's  ancestor,  her   RiTAsVi  hsiks 
lale  husband,  had  contracted  as  the  head  of  the  community,      Bga^B». 
and  was  bound  to  pay.     It  is  shown  too,  that  the  plaintiffs, 

as  heirs  of  their  father  and  mother,  (for  she  died  soon  after 
the  surrender,)  appeared  in  their  capacity  of  heirs,  and 
claimed  to  be  privileged  creditors  on  the  tableau  presented 
by  the  syndic.  They  cannot  now  recover  the  properly  ;  on 
the  contrary,  they  are  bound  to  warrant  the  title  to  the  pur- 
chaser.    6  Lauuiana  Reports^  601. 

4.  The  plaintiffs  having  received  after  they  became  ofage^ 
the  balance  of  the  price  of  this  very  property,  allowed  to 
them  on  the  tableau  of  distribution,  have  ratified  the  sale  of 
the  syndic,  and  cannot  now  be  allowed  to  attack  the  sale  and 
title.  The  decisions  of  this  court  and  authorities,  are 
express  on  this  point.  In  the  case  of  Grounx  et  al.  f.p.  c.  vs. 
MaCs  Execuiarsy  this  court  held,  "  that  where  the  price  of 
minors'  property  has  been  received  by  their  tutor  and  placed 
to  theii  credit  on  the  tableau  of  distribution  of  the  tutor's 
estate,  which  is  homologated  by  a  judgment  unappealed 
from,  the  minors  are  precluded  from  setting  up  title  to  the 
property  itself,  &c."  See  7  Louisiana  Reports,  17  and  34, 
2  jLottmona  Reports,  155.  6  Ihid.  601.  8  TouUieT,  Jfos. 
50S^-lO. 

5.  The  ratification  of  the  syndic's  sale  in  this  case  was 
made  by  the  plaintiffs  after  they  obtained  full  age,  by  appear* 
ingand  contesting  the  tableau  of  distribution,  in  claiming  to 
be  creditors  for  larger  sums  than  were  allowed  them.  They 
did  not  contest  the  validity  of  the  sale  of  the  property  to  the 
defendant ;  the  scramble  was  for  the  price  in  the  hands  of 
the  syndic.  When  their  oppositions  were  overruled,  they 
acquiesced  ivithout  appealing,  and  received  the  respective 
portions  allowed  them  from  the  syndic.  There  cannot  be  a 
stronger  case  of  ratification  than  this.  On  the  subject  of 
ratifiecUiony  see  the  case  of  McDonald  vs.  Catlett,  1 1  Louisiana 
RtportSy  503-4.  B(Aam  vs.  Baham,  ibid.  510 ;  and  Fouteht 
et  al.  vs.  MmreUf  9  Louisiana  Reports,  291,  299. 
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EifTsmir  dmt.      EusHsy  /.,  delivered  the  opinion  of  the  court. 
•*^^^'  '^^^-       The  plaintiffs  claim  two-thirds  of  a  tract  of  land  situated 
HiTAs's  aums   on  the  left  bank  of  the  Mississippi,  about  nine  miles  below 
BKRHABD.      ^^^  iowtt  of  Baton  Rouge,  having  from  twelve  to  thirlcca 
arpents  front,  which  they  allege  belonged  to  their  grand- 
father, and  at  a  partition  of  his  estate,  was  set  over  to  their 
father  ;  that  at  bis  death  it  descended  to  them  and  their  sister, 
who  is  not  a  party  to  this  suit ;  that  the  defendant,  Huntstock, 
has  illegally  taken  possession  of  it.     They  pray  judgment, 
that  they  be  declared  to  be  the  lawful  owners  of  two-thirds 
of  the  land,  and  be  put  in  possession  thereof,  and  for  damages, 
and  also  for  the  rents  and  profits,  during  the  time  of  the 
adverse  possession  of  the  defendant. 

The  defendant,  Huntstock,  disclaimed,  and  alleged  that 
he  was  in  possession  as  the  tenant  of  the  defendant,  Bernard, 
who  became  a  party  to  the  suit,  and  set  up  title. 

He  alleged  that  he  was  the  owner  of  the  land  in  dispute, 
having  purchased  it  at  a  public  sale  made  by  the  syndic  of 
the  creditors  of  the  late  Marie  Rivas,  the  mother  of  the 
plaintiffs,  for  the  sum  of  nine  thousand  dollars  ;  that  the  sale 
was  in  all  respects  regular,  and  that  he  paid  the  purchase 
money  to  the  syndic ;  that  at  the  death  of  the  plaintiffs' 
father,  he  left  his  succession  encumbered  with  a  large  num- 
ber of  debts,  and  that  the  property  in  question,  which  was 
property  of  the  community,  was  lawfully  adjudicated  to  the 
mother  of  the  plaintiffs,  who  became  embarrassed  in  her 
affairs,  and  finally  made  a  cession  of  property  to  her  creditors ; 
that  this  tract  of  land  was  sold  with  the  other  property  ceded ; 
that  all  the  proceedings  of  the  adjudication,  cession,  and  the 
syndicate  have  been  in  conformity  with  the  laws ;  that  the 
property  ceded  was  sold  principally  for  the  purpose  of  paying 
the  debts  for  which  the  community  was  liable ;   that  the 
plaintiffs  afterwards  became  parties  to  the  tableau  of  distribu- 
tion filed  by  the  syndic,  and  opposed  the  same,  and  that  they 
received  their  shares  of  the  proceeds  of  the  sale ;  that  they,  as 
heirs,  took  possession,  and  disposed  of  the  effects  left  at  the 
decease  of  their  late  mother,  and  thereby  became  bound,  as 
warrantors,  to  defend  and  make  good  the  defendant's  title. 
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There  was  judgment  in  the  court  below  for  the  defendant, 
and  the  plaintifls  have  appealed. 

We  do  not  consider  that  the  acts  done  by  the  plaintiffs,  in 
relation  to  the  effects  of  the  succession  of  their  mother,  bind 
them  absolutely  as  her  heirs. 

The  property  in  litigation  between  the  parties  belonged  to 
the  grand-father  of  the  plaintiffs.  By  an  act  passed  between 
the  heirs  of  the  deceased  grand-father,  Francis  took  the  land 
for  the  sum  of  four  thousand  dollars.  It  is  true  the  terms 
**sell,  bargain  and  transfei^  are  used,  but  we  do  not  consider 
that  they  change  the  nature  of  the  title  by  which  the  land 
was  acquired.  On  the  settlement  of  the  estate,  which  after- 
wards took  place,  the  purchase  money  is  brought  into  the 
general  account,  and  the  share  of  each  heir  was  fixed  at  the 
sum  of  eleven  thousand  five  hundred  and  seventy-nine  dol- 
lars and  forty-one  and  three-eighths  cents. 

We  think  that  the  father  of  the  plaintiffs,  in  point  of  fact, 
acquired  this  property  from  the  succession  of  his  father,  as 
part  of  the  effects  thereof,  and  that  it  was  his  separate  pro- 
perty, and  formed  no  part  of  the  community  which  existed 
between  bim  and  his  wife,  the  mother  of  the  plaintiffs. 

In  1829,  the  father  of  the  plaintiffs  died,  leaving  the 
plaintiffs  and  their  sister  minors,  and  by  a  decree  of  the 
Court  of  Probates,  the  property  left  by  the  deceased  husband, 
and  held  in  common  between  the  surviving  wife  and  her 
minor  children,  was  adjudicated  to  her  at  the  appraised  value 
of  the  inventory.  In  the  decree  of  the  court,  the  property 
which  was  adjudicated  to  the  wife,  as  community  property, 
was  described  to  be  that  contained  in  the  inventory,  among 
which  this  tract  of  land  was  included. 

By  the  article  338,  of  the  Louisiana  Code,  the  adjudication 
of  property  held  in  common  between  the  surviving  parent 
and  their  minor  children,  alone  is  authorized.  The  separate 
property  of  the  minor  can  only  be  alienated  in  the  forms  pre- 
scribed by  law.  We  conclude,  therefore,  that  the  interest  of 
the  minors  in  this  land  did  not  pass  by  the  adjudication  of  the 
common  property,  supposing  it  to  be  in  every  respect  legal  as 
to  the  property  affected  by  it. 


EAITEUr   Dl0T. 

March^  1839. 

BITAS'S  BUBS 
BBBBIMD. 


Bf  the  article 
339,  of  the  Lon- 
itiiina  Code,  the 
adjudication  of 
property  held  in 
common  be- 
tween the  sorri- 
y\nf  parent  and 
their  minor  chil- 
dren, iff  d/bne  oil- 
thorized.  The 
separate  pro- 
perty of  the  de- 
ceased parent 
descends  to  his 
children,  and 
can  only  be 
alienated  in  the 
manner  prescri- 
bed by  law,  for 
the  Mie  of  mi- 
nors' property. 
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Eastbrv  Diit.      If  the  land  did  not  pass  to  the  mother  of  the  plaintifis  by 

March^  1839.    the  adjudication,  it  is  clear  that  she  had  no  right  to  cede  it 

miTAs*ii  HBiRfl    to  her  creditors,  and  they  had  no  right  to  dispose  of  it.     The 

BUfljLBD.      ^^^  by  ^^  syndic  could,  therefore,  convey  no  title  to  the 

defendant,  unless  the  plaintifls  have  done  some  act  which 

amounts  to  a  ratification  or  a  voluntary  execution  of  the  sale. 
The   plaintiffs,    wilh   their  sister,   were   placed   on    the 

tableau  of  distribution  filed  by  the  syndic,  for  the  sum  of  four 
thousand  seven  hundred  and  sixteen  dollars  and  sixty-three 
cents  ;  but  by  an  opposition,  they  alleged  their  claims  on  the 
estate  to  be  the  sum  of  eleven  thousand  five  hundred  and 
seventy-nine  dollars  and  forty-one  cents,  the  amount  which 
their  father  had  from  the  succession  of  their  grand-father, 
which,  however,  it  must  be  observed  they  urged  hypotheti- 
cally  ;  they  allege  that  all  the  proceedings  of  the  cession  are 
null  and  void,  and  pray  that  the  tableau  of  distribution  be 
set  aside  as  well  as  all  proceedings  had  in  the  case ;  but 
should  the  court  maintain  the  proceedings,  and  hold  them 
to  have  been  lawfully  conducted,  they  then  in  that  event 
pray  that  they  be  placed  on  the  tableau  according  to  their 
rank  as  privileged  creditors  for  the  amount  last  mentioned. 
This  opposition  was  dismissed,  and  we  can  see  nothing  in  it 
which  looks  like  a  confirmation  of  the  sale  made  by  the  syn- 
dic ;  on  the  contrary,  it  denies  and  contests  the  validity  of 
the  whole  proceedings  in  the  strongest  terms. 

Our  attention  has  been  directed  to  some  facts  which  it  is 
contended  amount  to  a  ratification  of  the  syndic's  sale  on  the 
part  of  the  plaintiffs.  The  sale  took  place  on  the  26ih  of 
September,  1831.  The  tableau  of  distribution  was  not  filed 
until  the  14th  of  January,  1835.  The  opposition  of  the 
plaintiffs  was  filed  on  the  21st  of  January,  and  the  decree 
homologating  the  tableau  was  dated  on  the  3d  of  July,  1835. 
The  plaintiffs  were  not  placed  on  the  schedule  presented  by 
their  mother,  but  were  on  the  tableau  of  distribution,  as 
before  stated.  Beside  the  tract  of  land  sold  to  the  defend- 
ant, there  were  two  other  tracts  of  land,  a  house  and  lot,  and 
several  slaves,  ceded  by  their  mother  to  her  creditors,  and 
sold  by  the  syndic  on  the  26th  of  September,  1831.      It 
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appears,  llyit  on  the  27th  day  of  June,  1835,  Mr.  Buhler,  the  Eastbbh  Dibt. 
sheriff  of  the  parish  of  East  Baton  Rouge,  who  was  the  syn-   March,  1S30. 
die,  paid  on  the  order  of  Francis  Rivas,  one  of  the  plaintiffs,   biyas's  hsibi 
the  sum  of  two  hundred  and  sixty-nine  dollars  and  eighty-      bbmubd. 
four  cents  ;  this  payment  was  made  to  a  judgment  creditor 
of  Riv^as.     But  a^  this  time  the  opposition  of  the  plaintiffs 
contesting  the  validity  of  the  proceedings  was  pending.    The 
payment  of  this  maneyy  or  the  receipt  of  it,  under  these  cir- 
cumstances, by  himself,  unless  the  order  or  the  receipt  speci- 
fied it,  we  do  not  think  is  an  acknowledgment  of  having 
received  a  part  of  the  price  of  the  land  in  question.     There 
is  nothing  in  his  order  or  in  his  letter  from  which  this  can  be 
inferred. 

There  is  a  receipt  of  Zenon  Rivas  for  the  amount  of  two 
instalments  due  for  property  bought  by  Arnous,  which  he 
afterwards  had  purchased.  This  was  received  on  account  of 
the  portion  that  might  be  due  him,  after  the  settlement  of  the 
estate  of  his  mother.  But  this  receipt  is  dated  on  the  16th 
of  September,  1833,  nearly  sixteen  months  before  his  name 
appeared  on  the  tableau  of  distribution.  This  can  be  consi- 
dered as  ratifying  nothing  but  the  sale  to  Arnous. 

Mr.  Buhler,  to  whose  testimony  we  desire  to  give  full 
weight,  states,  that  he  has  paid  the  amount  due  to  Francis 
Rivas,  according  to  the  tableau  :  but  he  does  not  state  the 
time  nor  the  circumstances,  so  that  we  can  ascertain  whether 
an  approval  of  the  sale  necessarily  resulted  from  this  act* 
The  proceedings  in  this  case  have  been  conducted  so  loosely, 
and  the  parties  plaintiff  appear  throughout  to  have  been  so 
ignorant  of  their  rights,  that  it  is  with  the  greatest  caution 
we  should  establish  inferences  to  their  detriment  in  relation     Wherethera- 
to  what  is  or  what  is  not,  an  approval  of  the  proceedings,  sale  or  of  eei^ 
We  must  be  satisfied,  before  we  can  pronounce  that  this  sale  U'^HS'^^if'^G 
i3  binding  on  the  parties  plaintiff,  that  they  have  ratified  it.  buitlcnof  proof 
Facts,  in  a  case  like  this,  must  be  established,  from,  which  alleging  it,  and 
the  ratification  necessarily  results.     The  burden  of  proof  is  S^iidbcT  *fr^m 
on  the  defendant.     For  the  doctrine  of  ratification,  as  esta-  ^^*®''  ^®  ^^^r 

cation  neeeMari'* 

Uisbed  in  England  and  the  United  States,  see  SUnryU  EguUy  if  results,  when 
Jurisprudence^  secHim  307,  and  the  auih&riHes  therein  referred  to.  d^p!^^?  ^^^ 
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Easterx  DiiT.  It  is  there  laid  down,  that  to  give  validity  to  a  contract  which 

March,  1839.    js  merely  voidable,  it  must  be  deliberately,  and  upon  exami- 

uYAs's  HxiM   nation  confirmed  by  the  party.     In  the  case  of  a  voluntary 

..  ?1         execution  of  a  contract,  under  the  article  225S  of  the  Louisi- 

To  rive  mii-  ^^^  Code,  the  party  executing  it  is  presumed  to  know  the 

dity  to  a  contract  defects  which  may  exist  in  if^  and  to  waive  them  by  his  free 

▼oidabie,  it  muit  consent.     See  Sth  TotiBter,  number  519,  Commentary  on  the 

{^d^po^ewmil  ^^^^  1*38,  Code  J^apoleon.    But  in  all  cases  there  must  be 

DHtioti  oonfirmed  no  qucstiou  as  to  the  fact  of  execution.     This  case  turns  upon 

by  the  party,  to  ^  .  *  .  » n    • 

be  binding  on  the  fact  of  a  Voluntary  execution,  or  the  want  of  it.     All  the 
'"*  acts  of  the  plaintiffs  can  be  accounted  for,  without  a  ratifica- 

tion  of  the  sale  necessarily  resulting  from  them,  and  we  are 
of  opinion  that  no  such  ratification  or  voluntary  execution 
has  been  proved.  We  conclude,  therefore,  that  the  land  in 
-  dispute  originally  belonging  to  the  plaintiffs'  grand-father,  was 
held  by  their  father  as  his  separate  estate,  that  at  his  death 
it  descended  to  them  and  their  sister  as  his  heirs ;  that  the 
property  in  it  remained  in  them  during  their. minority,  up  to 
the  present  time,  unaffected  by  any  of  the  proceedings  under 
consideration,  and  now  of  right  belongs  to  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  that  the 
plaintiffs  recover  from  the  defendant  two-thirds  of  the  tract  of 
land  described  in  the  plaintiffs'  petition,  and  in  the  defend- 
ant's possession,  and  that  the  District  Court  proceed  to  make 
a  partition  thereof  according  to  law,  and  to  ascertain  and 
establish  the  value  of  the  improvements  made  by  the  defend- 
ant on  the  premises,  and  his  claim  against  the  parties  called 
in  warranty ;  and  that  no  writ  of  possession  issue  in  this  case, 
until  the  parties  plaintiff  shall  have  paid  to  the  defendant  the 
value  of  his  improvements ;  and  that  the  appellees  pay  costs 
in  both  courts. 
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GARIflER  V8.   POTORA8. 

APPEAL   VROM   THE    COUAT   OF  THE    FOURTH   JUDICIAL     DISTRICT,   FOR     THE 
PARISH   OF   FOINTE   COUPEE,  TH£   JUDGE    OF  THE   SECOND    PRESIDING. 

Tiie  power  of  the  husband  over  the  wife,  and  her  capacity  to  sae,  ratify,  or 
make  a  contract,  is  fixed  by  the  law  of  their  domicil.  So,  where  a  mar* 
ried  woman  residing  in  France,  and  separated  in  bed  and  board  from  her 
husband,  seeks  to  annal  a  transaction,  made  by  her  agent  in  Louisiana, 
on  the  ground  that  she  was  unauthoriged  to  cause  it  to  be  made :  Held^ 
that  the  controversy  most  be  determined  by  the  laws  of  France,  and  not 
those  of  Louisiana,  where  her  legal  rights,  involved  in  the  controversy, 
exist,  and  are  sought  to  be  enforced. 

A  transaction  entered  into  by  a  woman,  separated  in  property  from  her 
husband,  in  order  to  be  valid  and  binding  on  her,  an  authoruaiion  is 
necessary,  under  the  laws  of  France. 

In  France  the  separation  from  bed  and  board,  produces  the  same  civil  effects 
as  to  the  wife,  and  places  her  in  the  same  condition,  as  a  separation  in 
property ;  and  in  both  cases,  her  ineapaeiljf  to  contract,  without  the  neces- 
sary authorization,  or  voluntarily  to  execute  an  unauthorized  contract, 
continues  until  the  dissolution  of  the  marriage. 

According  to  the  laws  of  France,  a  separation  from  bed  and  board  does  not 
enable  the  wife  to  sue,  ratify  or  make  a  contract,  without  the  special 
authorization  of  her  husband,  or,  in  his  absence,  of  the  court ;  and  this 
may  be  given  before  or  after  the  act,  but  the  authorization  or  consent, 
most  be  special,  or  clearly  result  from  some  act  in  writing,  for  all  acts 
already  done  or  to  be  done. 

It  appearing^  that  proof  of  the  authorization,  under  which  the  plaintiff"  was 
proceeding  in  her  suit,  was  insufficient,  and  that  the  defendant  is  entitled 
to  have  a  final  decision  of  the  case  on  its  merits,  the  court  instead  of 
non-8iiiiing  the  plaintiff",  remanded  the  cause  for  a  new  trial,  and  for  both 
parties  to  make  new  proofs. 

EustiSn  J'-t  dissenting,  was  of  opinion  judgment  of  non-suit  ought  to  be 
entered,  as  the  plaintiff*  would  not  be  bound  by  a  judgment  against  her, 
and  it  was  unjust  to  allow  her  to  litigate  her  rights,  without  being  bound 
by  a  decision  which  might  be  rendered  adversely  to  them. 

TUe  plaintiff,  Madame  Michelle  Gamier,  residing  in  the 
kingdom  of  France,  separated  in  property  and  bed  and  board 
23  VOL.  XIII. 
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EiflTxiuf  DisT.  from  her  husband,  Alexander  Bonneau,  alleges  that  she  is 
March,  1839.   the  nicce  and  one  of  the  heirs  and  residuary  legatees  of  the 
'^  late  Julien  Poydras.     That  Foydras  died  in  1824,  and  his 


VOTDRAB* 


r^-.-       executors,  after  proceeding  to  collect  the  debts  of  the  succes- 
sion, in  1827,  rendered  an  account  of  their  administration 
and  showed  that  they  had  received  to  the  credit  of  the  estate 
one  million  two  hundred  and  ninety-seven   thousand  and 
forty-five  dollars,  of  which  the  sum  of  eight  hundred  and  six 
thousand  seven  hundred  and  eighty  dollars,  have  been  re- 
ceived and  divided  in  different  and  unequal  portions  among 
the  heirs,  and  that  considerable  property  yet  remains  unsold, 
consisting  of  houses  and  lots  in  New-Orleans  and  New-Tork, 
and  a  sugar  plantation  in  Louisiana,  &c.     That  the  testa- 
mentary heirs  are  Benjamin  Poydras  de  Lalande,  residiTig  in 
Pointe  Coupeg,  together  with  this  petitioner,  and  several 
nephews  and  nieces  living  in  France,  but  represented  in  this 
state  by  the  said  B.  Poydras ;  and  that  no  partition  or  settle- 
ment of  the  succession  has  ever  been  made  among  the  said 
heirs,  or  the  portion  of  each  ascertained,  but  that  all  the 
property  remaining  unsold  by  the  executors,  is  still  in  a  state 
of  indivision  ;  and  that  B.  Poydras  took  possession  and  has 
continued  to  enjoy  the  said  property  and  the  fruits  and 
revenues,  without  ever  rendering  an  account,  together  with 
money,  notes  and  obligations,  which  he  has  collected,  &c. 

The  plaintiff  further  alleges,  that  said  B.   Poydras  de 
Lalande,  claims  to  be  the  owner  of  the  portion  or  share  of  said 
succession  belonging  to  her,  in  virtue  of  a   transaction  or 
compromise  made  between  him  and  Madame  Mourain,  her 
sister  and  agent,  by  notarial  act,  the  24th  July,  1829,  in 
which  she  undertook  for  herself,  and  as  the  agent  of  this 
petitioner,  to  transfer  the  portions  of  both  of  them,  &c.    That 
said  B.  Poydras  relies  on  a  ratification  of  this  transfer  or  act 
of  compromise,  in  sundry  letters  received  from  her  since  it 
was  entered  into  as  before  stated  ;  but  she  expressly  alleges 
that  any  letters  written  by  her  in  relation  to  this  transaction 
or  the  ratification,  were  written  by  her  while  she  was  a  mar- 
ried woman,  and  not  then  separated  from  her  husband  in  bed 
and  board ;  and  that  her  sister,  Madanle  Mourain,  had  no 
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authority  to  alienate  or  transfer  her  portion  in  the  succession  Eastrbxt  Dm, 
of  her  uncle  ;  and  that  she,  herself,  was  never  authorized,   Marcht  i839. 
either  by  her  husband  or  any  court  of  justice,  to  make  such       oAniriKB 
alienation  or  any  ratification  of  the  same.  ^ 

-  10TDBA8. 

Wherefore,  she  prays  that  said  act  or  transaction  be  re- 
scinded and  cancelled,  and  that  the  title  or  claim  of  B. 
Poydras  to  her  share  in  said  succession,  be  declared  null  and 
void;  and  that  a  partition  thereof  be  made  and  decreed 
among  all  the  heirs ;  that  B.  Poydras  be  required  to  render 
an  account  of  all  the  property,  fruits,  revenues  and  moneys 
by  him  received,  and  that  a  final  partition  be  made  thereof. 

The  defendant  pleaded  a  general  denial,  and  denied, 
specially^  the  authority  and  legal  capacity  of  the  plaintiff  to 
institute  this  suit.  He  expressly  avers  that  the  plaintiff  is 
precluded  by  said  act  of  compromise,  from  setting  up  any 
claim  to  the  succession  of  Julien  Poydras,  which  was  entered 
into  for  the  purpose  of  settling  various  contestations,  law 
suits,  &c.,  and  that  she  was  fully  apprised  of  its  meaning  and 
purport,  and  received,  therefore,  a  full  and  more  than  ade- 
quate consideration  ;  and  that  she  has  ratified  and  confirmed 
this  transaction  since  she  possessed  the  legal  capacity  and 
authority  to  do  so.  He  prays  that  the  said  act  of  com- 
promise or  transaction,  be  confirmed  and  declared  valid.  But 
if  it  should  be  annulled,  then  he  sets  up  a  large  claim  in 
reconvention,  to  wit :  the  sum  of  sixty-four  thousand  dollars 
for  advances,  claims  and  moneys  paid  over  and  received  by 
her,  and  for  which  he  prays  judgment  and  restitution,  &c., 
together  with  interest,  &c. 
Upon  these  pleadings  and  issuer,  the  cause  was  tried. 

It  appears  the  plaintifif  and  her  sister,  Madame  Mourain^ 
being  both  heirs  and  legatees  of  J.  Poydras,  in  March,  1825, 
purchased  one  of  the  plantations  and  slaves,  in  the  parish  of 
Pointe  Coup6e,  of  their  deceased  uncle,  through  the  agency 
of  Madame  Mourain,  who  was  present,  for  one  hundred  and 
twenty -eight  thousand  dollars,  and  gave  their  notes  with 
special  mortgage  on  the  property,  to  secure  payment ;  and 
also,  affected  their  shares  in  the  succession  as  additional 
security. 


180 


CASES  IN  THE  SUPREME  COURT 


BaSTBRK  DlST. 

March,  1839. 

eASNISR 
rOTDSAS. 


There  was  then  various  suits  and  contestations  between 
the  legatees  and  heirs,  and  the  executors.  The  executors 
filed  an  account,  and  the  defendant,  B.  Poydras,  as  heir  and 
agent  for  the  other  heirs,  took  possession  of  the  estate.  It 
appeared  that  the  share  coming  to  each  legatee  amounted  to 
about  thirty-seven  thousand  eight  hundred  and  eighty-fouc 
dollars.  The  price  of  the  plantation  and  slaves  purchased 
by  the  plaintifTand  her  sister,  was  due  and  unpaid  ;  suit  was 
also  instituted  to  enforce  payment,  and  a  balance,  after 
allowing  them  credit  for  their  share  in  the  estate  of  Poydras, 
remained,  for  which  they  were  bound,  jointly  and  severally, 
of  fifty-two  thousand  two  hundred  and  thirty-two  dollars. 
During  the  pendency  of  this  suit,  Madame  Mourain,  for  herself 
and  as  the  agent,  acting  under  a  power  of  attorney  from  her 
sister,  &c.,  entered  into  an  act  of  compromise  with  the  pre- 
sent defendant,  by  notarial  act,  the  24th  July,  1829.  By 
this  compromise  these  two  legatees  transferred  to  the  de- 
fendant, aU  their  rights  in  the  estate  of  J.  Poydras,  who 
undertook  to  procure  them  a  release  from  the  payment  of  the 
price  of  said  plantation  and  slaves. 

The  special  object  of  the  present  suit  is  to  set  aside  that 
act  of  compromise,  so  far  as  the  plaintiff  is  concerned,  on  the 
ground  that  she  was  not  duly  authorized  to  make  it,  either 
by  her  husband  or  by  a  court  of  justice. 

The  authorization  given  to  the  plaintiff  to  enable  her  to 
make  this  transaction  or  compromise,  is  recited  in  the  two 
powers  of  attorney  executed  by  her  to  Madame  Mourain,  in 
1824  and  in  1827.  The  first  authorizing  her  to  settle  her 
claim  on  Poydras's  estate,  under  which  the  plantation  and 
slaves  were  purchased  ;  and  the  second,  approving  the  pur- 
chase, and  authorizing  her  sister  to  sue  in  all  cases,  and  to 
pay  all  accounts,  &c. 

The  district  judge  presiding  at  the  trial,  after  stating  the 
pleadings,  sums  up  the  case,  as  follows  : 

^^This  statement  of  the  pleading  reduces  the  litigated 
points  to  a  narrow  compass ;  and  first,  was  the  sale  made  by 
Madame  Mourain,  binding  on  the  plaintifT?  The  authority 
of  the  agent  is  sought  in  a  power  of  attorney,  dated  the  18tb 
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September,  1824,  executed  iD  France,  before  Louis  Dubois,  EAsmx  Dm. 
notaiy  public.    This  documeut  conveys  no  such  authority,  ■^^^^>  ^^^' 
and  would  not  be  binding  on  the  plaintiff  if  it  did,  in  her  then      oamxivb, 
situation  of  a  married  woman,  not  separated  de  corps  et  de      ^^uab. 
biens  from  her  husband.     No  act  emanating  from  such  a 
source  could  be  legal,  and,  consequently,  the  sale  or  com- 
promise possesses  nothing  upon  which  it  can  legally  rest ; 
neither  does  the  court  discover  any  subsequent  ratification. 
The  change  in  the  condition  of  the  property  by  the  release 
of  mortgage,  was  the  act  of  defendant,  in  which  plaintiff  did 
not  concur,  ^nd  it  was  his  own  fault  if  he  weakened  his  own 
security  by  trusting  to  the  effect  of  an  illegal  act ;  neither 
does  the  sale  of  the  propejrty  purchased  by  the  plaintiff  at  the 
prob&te  sale,  give  any  additional  weight  to  the  pretensions  of 
the  defendant.    She  bad  an  unquestionable  right  to  dispose 
of  this  property,  whether  the  mortgages  were  released  or  not. 
Defendant  has  insisted  in  the  argument,  that  the  sale  or 
compromise,  was  not  the  sale  of  a  real  right ;  that  at  the 
time  of  its  execution  there  existed  no  real  property  belonging 
to  the  succession  of  Poydras,  upon  which  it  could  operate  so 
as  to  constitute  it  a  real  right ;  that  the  whole  property  had 
been  converted  into  money  or  credits,  with  the  exception  of 
a  solitary  house  in  the  city  of  New-York,  which  house  he  has 
labored,  and  perhaps,  successfully,  to  show  plaintiff  had  a 
fight  to  sell,  without  the  consent  or  concurrence  of  her  hus- 
band ;  this  position  conceded,  it  would  not  benefit  defendant, 
by  sustaining  any  part  of  his  defence.     It  might  change,  it 
is  true,  the  manner  of  the  transfer^  but  would  not  change  the 
nature  of  the  properly  ;  it  would  still  continue  as  before,  real 
property,  the  disposition  whereof  would  not  be  valid  without 
the  consent  or  concurrence  of  her  husband,  and  this  would 
be  the  only  consequence  flowing  from  such  concession.    The 
right  to  dispose  of  this  description  of  property,  (real  property,) 
is  taken  from  her  by  the  positive  enactments  of  our  law. 
Ctoil  Codcy  artick  2410.     The  court,  besides,  is  of  opinion, 
that  even  in  successions  entirely  composed  of  personal  pro- 
perty, such  a  sale  would  be  repudiated.     Ciml  Code,  article 
463.     Such  rights  as  those  attempted  to  be  sold  in  the  pre- 
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fiAmiur  DisT.  seDt  case,  are  real  rights  and  subject  to  mortgage,  as  declared 
March,  18S9.    by  the  Supreme  Court  in  the  case  of  Robillard  against  the 
eABHiui'^  present  plaintiff. "     11  Louisiana  Reports^page  279. 
^-  Judgment  was  rendered  cancelUng  and  annulling  the  act 

of  compromise,  and  ordering  a  partition  of  the  entire  estate 
of  J.  Poydras,  in  the  hands  of  the  defendant,  and  that  his 
demand  in  reconvention  be  dismissed. 
From  this  judgment  the  defendant  appealed. 

R.  JV*.  and  ^.  A*.  Ogdm^  for  the  plaintiff. 

L.  Janm,  for  the  defendant  and  appellant. 

Rost^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  being  one  of  the  legatees  of  Julien  Poydras, 
sues  to  annul  a  transaction  entered  into  by  her  agent,  in  her 
behalf,  with  one  of  her  co-legatees,  in  relation  to  her  rights 
in  the  succession,  on  the  ground  that  at  the  time  it  was 
made,  she  was  a  married  woman,  separated  of  property  from 
her  husband,  and  without  authority,  under  (he  laws  of 
France,  where  she  has  always  resided,  to  compromise  upon 
her  real  rights. 

The  defendant  denies  her  legal  capacity  to  institute  and 
maintain  the  present  action,  and  further  alleges — 

1st.  That  the  transaction  complained  of  embraced  only 
moveables,  which  a  woman  separated  of  property  has  power 
to  dispose  of,  without  authorization. 

2nd.  That  the  plaintiff  was  fully  authorized  to  make  the 
•said  transaction,  whether  it  embraced  moveable  or  immove- 
able property. 

3rd.  That  if  she  bad  not  been,  she  voluntarily  executed  it, 
after  her  incapacity  had  ceased. 

Judgment  was  given  in  favor  of  the  plaintiff,  in  the  court 
.    below,  and  the  defendant  appealed. 

We  take  it  for  granted,  that  the  power  of  the  husband  and 
the  capacity  of  the  wife  are  fixed  by  the  law  of  their  doniicil, 
and  that  the  present  controversy  is  to  be  determined  by  the 
laws  of  France. 
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The  defendant's  counsel  have  not  established  the  fact  that  Eastibk  Diit. 
ihc  transaction  embraced  only  niOveable  property.     If  it  were  »^rcA,  i839. 
admitted  that  the  title  to  the  house  in  New-York,  which       oabiuxr 
formed  a  part  of  the  mass,  never  vested  in  the  plaintiff,  and      poTOiut. 
that  all  the  real  property  belonging  to  the  succession  of  J.     A  transMtion 
Poydras,  situated  in  Louisiana,  had  been  legally  sold  before  a"vomaD°Kpa^ 
its  date,  the  jtuinre  which  the  executors  retained,  in  the  "^fiim  be^KUl 
nature  of  mortgages,  in  conformity  with  the  directions  of  the  band,  in  order  to 
will,  preserved  to  the  proceeds  of  the  sale  the  character  of  binding  on  her. 


realty;  the  account  of  the  executors,  showing  the  mass  upon  '^n««»Miry^un!^ 
which  the  transaction  took  place,  contained  mortgage  claims  ^  ^^^  ^^>  ^ 
to  the  amount  of  several  hundred  thousand  dollars,  and  the  inFninee,the 
very  debt  given  up  to  the  plaintiff  in  consideration  of  that  fc2nSd"iS2S 
contract,  was  a  real,  not  a  persona]  right.  We  are,  therefore,  P"^«<«*  ^^^ 
of  opmion,  that  an  authonzation  was  necessary,  and  that  as  to  the  wife, 
without  it,  a  voluntary  execution  on  the  part  of  the  plaintiff,  fiTthe^ni^' eon- 
after  she  was  separated  from  bed  and  board,  but  before  the  ^'{1°°  .*■  *  "^P*- 

.  "^  '  ration  in  proper- 

dissolution  of  the  marriage,  could  not  be  opposed  to  her.  tji  and  in  both 

'*  In  France,''  says   Merlin^  Repertoire   Jurisprudencej  ver-  p^1*y  ^  ^^ 

bit  *iutorisationy  maritale  et  sepanUion  de  corpsy   (separation  |r^^>     without 


the      ^ 

from  bed  and  board,)  considered  with  respect  to  its  civil  authorization,  or 

eflects,  procures  to  the  wife  the  same  advantages  and  places  exeome^an  un- 
hcr  in  the  same  condition  {dona  h  mime  &at,)  as  the  separa-  JJJJetr  wnuSSS 
tion  of  property."  Her  incapacity  continues  until  the  disso-  j>otit  the  diuo- 
lution  of  the  marriage,  and  while  it  lasts,  the  voluntary  exe-  marriage, 
cution  of  a  contract  made  without  authority,  cannot  be  oppo-  the^**uwf '^  of 
«ed  to  her.     Code  KapoUon,  articles  217,  219,  1338.  France,  a  aepa- 

tn.  «  .         .        ,.  .1111.     .^mtion  from  bed 

The  only  question  m  this  case  is,  whether  the  plaintiff  and  board  doea 
was  at  any  time  authorized  to  make  the  transaction,  or  to  w^fe^?  m,  ra- 
execute  it  after  it  was  made  ;  and  if  not  expressly  authorized,  *'^T.  or  make  a 

,       .        .  .1  1        i.  •        oonlraetjWiihoot 

whether  that  authonzation  necessanly  results  from  other  the  8pe«iai  au- 
powers  given  to  her  by  her  husband  or  by  the  court.  We  LrhiTaband,  or 
understand  the  law  of  France  to  be,  that  the  consent  of  the  |?  •**'•  •^"•^  <f 

'  the  court ;   and 

husband,  or  in  his  absence,  of  the  court,  may  be  given  before  this  may  be  giT- 
or  after  the  execution  of  the  unauthorized  contract,  and  that  ta>the°?oia,'^but 
any  act  in  writing  from  which  that  consent  to  acts  done  ^''^i^^t'S^'2 
clearly  results,  satisfies  the  requisition  of  the  statute.  The  ^  apeciai,  or 
authorization  must  be  special  for  all  acts  to  be  done ;  but  it  from  aome  actio 

writing,  kc 
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EAmvy  Dirr.  may  embrace  all  acts  already  done,  because  these  are  always 

March,  18S9.   certain  and  specific. 
oAuriEK  ^^      The  record  contains  a  judicial  authorization  given  to  the 
'^'         plaintiff,  in  1831,  on  her  application  to  sell  the  undivided 
half  of  a  plantation  which  she  had  acquired  in  Louisiana, 
being  thereunto,  as  she  alleges,  duly  authorized,  with  funds 
arising  to  her  profit  out  of  the  succession  of  J.  Poydras.    She 
is  further  authorized  to  do,  and  undertake  all  necessary  pro* 
ceedings  as  plaintiff  or  defendant  amicably  or  judicially,  to 
arrive  at  the  final  partition  of  her  rights  in  the  succession  of 
J.  Poydras.     The  proceedings  had  upon  this  application  are 
annexed  to  the  decree,  with  the  exception  of  the  report  of 
the  jttge  cammiBy  which  we  presume,  contained  the  facts  made 
known  to  the  court,  and  show  the  actual  situation  of  the 
plaintiff  at  the  time.    The  plaintiff,  in  her  petition  to  the 
French  tribunal,  and  her  counsel  in  the  brief  submitted  to  us, 
admit,  that  another  judicial  authorization  was  given  to  her 
in  18S5,  to  sanction  the  purchase  made  of  the  plantation  by 
her  sister.    The  plaintiff  was  separated  of  property  in  1821, 
and  her  husband  had  then  been  absent  for  many  years,  and 
has  never  returned.    Julien  Poydras  died  in  1824.     Under 
these  circumstances,  we  are  inclined  to  believe  that  another 
judicial  authorization  to  accept  (he  succession  must  have 
existed,  as  is  stated  in  the  power  of  attorney  of  the  plaintiff 
to  Madame  Mourain,  in  1824.   Under  the  law  of  France,  the 
court  could  not,  and  dare  not  have  authorized  her  to  sue  for 
a  partition,  as  legatee  pure  and  simple,  without  first  having 
ascertained  the  value  and  charges  of  the  succession.     The 
powers  given,  as  far  as  they  are  known  to  us,  are  special  in 
nothing,  except  in  the  purchase  and  sale  of  the  plantation. 
The  knowledge  of  the  facts  which  were  made  known  to  the 
French  court  by  the  plaintiff,  when  they  were  obtained,  can 
alone  enable  us  to  ascertain  their  extent.    Without  it  we  are 
unable  to  do  justice  between  the  parties.     It  may  be  true, 
that  the  onus  pro  bandi  lay  on  the  defendant,  and  that  what 
he  has  failed  to  prove,  is,  as  if  it  did  not  exist ;  but  if  we 
held  him  bound  by  the  strict  rules  of  the  law  of  evidence, 
those  rules  would  compel  us  on  the  other  hand,  to  dismiss 
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the  plaintiff's  action,  on  account  of  her  want  of  authoriza-  EASTsmr  Dm. 
lion.     Under  the  laws  of  Prance,  as  we  have  already  staled,   March,  1839. 
separation  from  bed  and  board  does  not  enable  the  wife  to  sue       garitiek 
without  a  special  authorization:  and  the  plaintiff  does  not  '^^ 

11  I  I  1  1  II  FOTDEAS. 

allege  that  she  sues  under  any  ;  it  is  true,  however,  that  the 
general  authorization  given  to  her  in  1831,  was  introduced 
iQ  evidence  for  some  other  object,  and  is  found  in  the  record. 
It  is  unnecessary  to  determine  whether  this  would  be  suffi- 
cient in  any  case,  unless  she  had  alleged  that  she  was  pro- 
ceeding under  it,  for  we  are  of  opinion  that  the  authorization 
itself,  did  not  contemplate  the  present  suit,  and  is  insufficient 
to  maintain  it. 

Under  the  transaction  which  the  plaintiff  seeks  to  avoid, 
she  took  her  share  of  the  risk  of  two  suits  then  pending 
against  the  succession,  to  wit.,  that  of  the  Heirs  of  Bird  and 
that  of  Leocadie  Poydras^  and  these  had  to  be  terminated 
before  she  could  ascertain  her  rights  in  the  succession.  If 
the  authorization  was  given  in  reference  to  those  suits,  and 
the  stipulations  of  the  compromise,  it  was  sufficient ;  but  if 
it  referred  to  all  the  affairs  of  the  succession,  and  the  court 
went  upon  the  supposition  that  no  act  had  yet  been  done 
therein  by  the  plaintiff,  the  general  authorization  to  proceed 
at  law  as  plaintiff  or  defendant,  in  order  to  arrive  at  a  final 
partition  of  her  rights,  does  not  empower  the  plaintiff  to  sue 
one  of  her  co-legatees,  to  avoid  a  private  contract  made  wj(h 
'  him.  If  the  law  requires  a  special  authorization  to  enable 
the  wife  to  make  a  contract,  it  also  requires  a  special  autho- 
rization to  attack  it  after  it  is  made ;  and  in  both  cases  alike, 
the  court  will  only  grant  it  en  cormaissQnce  de  cause.  In  a 
case  cited  by  the  plaintiff's  counsel,  as  having  occurred  to 
the  plaintiff  herself,  after  she  had  been  authorized  to  accept 
purely  and  simply  the  succession  of  one  of  her  sisters 
although  the  solvency  of  the  succession  was  notorious,  and 
she  could  run  no  risk,  the  court  refused  to  authorize  her  to 
sue  and  be  sued  on  all  principal  or  incidental  demands,  and 
to  make  all  sales  and  settlements,  on  the  ground  that  the 
right  of  authorization  can  only  apply  to  facts  known  and 
specified,  to  demands  actual  and  certain,  and  not  to  eventu- 
24  VOL.  XIII. 
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EiMSBH  Dm.  alities  more  or  less  probable ;  we  concur  in  that  interpreta- 

'*^'^  '*^*   tioo  of  the  law,  and  we  are  satisfied  thai  the  authorization  of 

eAmmsm      1831  is  insufficient.    It  is  the  allegation  of  similar  defeclf 

xonwAs.      which  has  given  rise  to  this  controversy,  and  the  defendaol 

is  entitled  to  have  it  conducted  in  such  a  manner  as  will 

insure  a  final  decision. 

Upon  the  whole,  we  are  of  opinion,  that  this  case  ought 
to  be  remanded  to  the  District  Court,  in  order  to  enable  both 
parties  to  make  proof  of  the  various  authorizations  uoder 
which  they  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed,  and 
that  this  cause  be  remanded  for  a  new  trial  ;  and  that  the 
plaintiff  and  appellee  pay  the  costs  of  this  appeal. 

JS^^^i'Jtt  Euitis,J.  Idiaaentfrom  the  opinion  of  the  majority  of 
opimon!   jud^  the  court. 

ment  of  non-suit 

ought  to  be  en-  The  disabiUty  of  the  plaintifl^  a  married  woman,  separated 
phdntiff^'wodid  '^m  bed  and  board  from  her  husband,  to  institute  this  suit 
ii^ad  ''wit*  ^  without  the  authority  of  her  husband  or  a  court  of  justice, 
^nat  her,  and  was  pleaded  Specially  by  the  defendant ;  and  this  court  has 
iaiov\«r io'iiti-  come  to  the  conclusion,  that  under  the  laws  of  France,  the 
Slth(mr  betn*  pi^ce  of  domicil  of  the  plaintiff,  such  an  authority  was  requi- 
bound  by  adeei- site  to  eoable  her  to  bring  that  action,  but  that  no  such 
mtghtbemd!^  authority  bad  been  proved.  In  my  opinion,  the  suit  ought 
^  adTeneijT  to  ^o  have  been  dismissed,  and  judgment  entered  as  in  case  of 

non-suit.  Had  a  judgment  been  rendered  against  her,  she 
would  not  have  been  bound  by  it ;  and  I  consider  it  unjust 
to  permit  her  to  litigate  her  rights,  without  being  bound  by 
a  decision  which  should  be  rendered  adversely  to  them. 
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HODGE'8   HEiaS  V8.  DURNFORD's   curator.  EiffTXiiH  DuT. 

^pril,  1889. 

APrBAL  FROM  THK    COUftT  OF  PftOBATCI,  FOK  TBI  FAKHB  AMD  OITT        " 

OF  MKW-ORLJIAB8. 


Where  an  ezecutor^s  account  was  rendered  in  1804,  and  appears  to  haVe 
been  commnnicated  to  the  advene  party,  without  any  objections  bein|r 
madoy  or  proceedings  had  in  relation  to  it,  nntil  18S0,  it  was  presumed  to 
haTo  been  acquiesced  in,  and  the  court  adopted  it  as  the  basis  of  its 
judgment ;  being  the  saftst  mode  of  doing  justice  between  the  parties. 

An  extra  judicial  settlement  of  an  estate  between  the  executors  and  the 
heirs,  when  the  parties  are  all  of  age  and  under  no  disability  of  contract- 
ing, is  perfectly  valid,  and  rests,  necessarily,  on  the  same  footing  as  any 
other  oouTention. 

This  case  was  before  the  court  at  its  February  term,  18S7, 
on  an  application  for  a  mandamus  commanding  the  judge  of 
probates  to  allow  an  appeal  from  an  interlocutory  order, 
requiring  the  defendant,  as  curator  of  Durnford,  to  render  an 
account     10  Louisiana  Reports^  497. 

On  the  production  of  the  mandate  of  this  court,  disallow- 
ing the  mandamuSy  and  requiring  the  cause  to  proceed,  the 
defendant  filed  his  plea  of  prescription.  The  plaintiffs  then 
produced,  and  offered  in  evidence  a  document  signed  by 
Dumford,  in  March,  1804,  purporting  to  be  an  account  ren- 
dered by  him  as  executor,  which  they  stated  they  offered  for 
the  sole  purpose  of  repelling  the  plea  of  prescription,  and 
without  admitting  any  of  the  items  contained  in  it 

The  plea  of  prescription  was  overruled,  and  the  curator 
filed  an  account,  made  out  from  the  one  of  Durnford,  in 
1804.  The  plaintiffs  filed  written  exceptions  and  opposition 
to  it.  The  defendant's  counsel  objected  and  excepted  to  the 
right  of  the  plaintiffs  to  make  opposilion,  on  the  ground  of 
their  long  silence  since  the  rendition  of  this  account  by 
Durnford,  but  the  court  overruled  this  exception,  and  its 
opinion  was  excepted  to. 

After  hearing  all  the  evidence  and  the  arguments  of  coun- 
sel, the  judge  of  probates  gave  judgment  in  favor  of  the 
plaintiflb  for  the  sum  of  thirty  thousand  eight  hundred  and 


hodgx^  hubs 
subsfobd's  c'b, 
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Emtiiui  DitT.  seventy-five  dollars  and  eighty-seven  cents,  to  be  recovered 

^^^1839.     froni  Durnford's  estate. 

B0]M»*8  HSIB8       THo  curatof  appealed. 

DumnoBD^ft  G'B.      '^^^  material  facts  of  this  case  are  stated  in  the  opinion  of 

the  court. 

i).  and  /.  SegherSf  for  the  plaintiffif,  urged  the  aflkmance 
of  the  judgment. 

Strawbridge  and  Grymesy  insisted  in  argument,  that  the 
account  of  Durnford,  which  he  rendered  of  his  administra- 
tion of  Hodge's  estate,  in  March,  1804,  should,  from  (iie 
great  lapse  of  time,  be  considered  as  acquiesced  in  by  the 
plaintifis,  and  taken  as  the  basis  of  the  settlement  of  his 
liabilities  as  executor.  It  has  been  produced  by  the  plaintiffs' 
counsel,  which  shows  it  was  communicated  to  them,  and 
they  have  acquiesced  in  its  general  correctness,  without 
objection,  for  nearly  twenty  years. 

S.  The  defendant's  counsel  also  denied  the  jurisdiction  of 
y^^  1he*Prpbate  Court,  in  a  matter  of  contestation  between  per- 
sons of  auU  age.  They  likewise  urged  their  plea  of  pre- 
•^      sckiption. 


.. .  * 


^  iEtistiiy  /.,  delivered  the  opinion  of  the  court. 

,  The  plaintiffs,  alleging  themselves  to  be  the  testamentary 
heirs  of  the  late  David  Hodge,  sued  Thomas  Durnford,  whom 
they  charge  to  have  been  one  of  the  testamentary  executors, 
and  as  having  acted  by  appointment  for  the  other  executors 
of  their  testator,  for  an  account.  On  the  3rd  day  of  Septem- 
ber, 1823,  citation  issued,  and  the  defendant  answered  by  his 
attorney,  denying  the  capacity  of  the  plaintifls,  as  heirs,  or 
that  he  had  any  funds  of  the  estate  of  the  late  David  Hodge 
in  his  hands ;  alleging,  on  the  contrary,  that  the  said  estate 
was  indebted  to  him  in  large  sums  of  money  :  the  general 
issue  was  alto  pleaded,  and  the  prescription  of  one,  two,  five, 
ten,  twenty,  and  thirty  years. 

In   1828,    Durnford  died,   and   Mr.  John   M'Donougb, 
on  the  24th  of  December  of  that  year,  being  the  curator  of 
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the  deceased,  ivhose  succession^had  been  opened  ]n|the  court  EAtmir  Dist. 
below,  was  made  a  party  defendant  to  the  suit,  in  bis  capa-     *^fM»  ^^^* 
city  of  curator.  bodos'8  mm 

On  the  14th  of  Aufirust,  18S7,  judgment  was  rendered         ^* ,    , 
against  the  present  defendant,  as  curator  of  Durnford,  for  the 
sum  of  thirty  thousand  eight  hundred  and  seventy-five  dol- 
lars and  eighty-seven  cents,  from  which  judgment  he  has 
appealed. 

On  the  question  of  jurisdiction  of  the  Court  of  Probates, 
raised  by  the  defendant's  counsel,  after  due  consideration  of 
the  subject  in  all  its  bearings,  we  adopt  the  opinion  expressed 
by  this  court  in  this  suit,  on  a  former  occasion.  See  10 
JLofdHana  ReportSy  497. 

Hodge  died  in  New-Orleans,  in  August,  1791 ;  Durnford, 
as  oDe  of  his  executors,  and  by  appointment  of  the  others, 
took  possession  of  his  estate,  of  which  an  inventory  was  made, 
and  of  which  he  appears  to  have  had  the  sole  administration. 

On  the  SOth  of  August,  1836,  the  defendant  filed  a  plea 
prescription,  and  as  is  stated,  for  the  purpose  of  repejj 
plea,  the  counsel  for  the  plaintiffs  produced  an  acc< 
by  Thomas  Durnford,  dated  on  the  25th  of  March,^ 
was  produced  under  a  reservation,  as  is  also  statj 
admitting  any  of  the  items  contained  in  it.    The  (fifendant' 
plea  of  prescription  was  overruled,  and  he  was 
render  an  account. 

On  the  fifteenth  of  September  following,  the  defendant 

renders  this  very  account  which  had  been  thus  produced  by 

the  plaintiffs  as  the  account  of  th^  administration  of  Thomas 

Durnford,  which  he  prays  may  be  homologated,  and  that  he 

be  discharged  from  any  further  responsibility  in  relation  to 

the  plaintiffs'  claims. 

Hodge,  who  was  a  merchant  in  New-Orleans,  left,  at  the 

time  of  his  death,  apparently  a  large  estate,  considering  the 
condition  of  the  country  at  that  time ;  his  testamentary  dis- 
positions were,  as  is  not  unusual,  ostentatious,  but  even  at 
this  remote  period  we  have  evidence  before  us  that  he  left 
unpaid  debts  which  had  long  before  been  contracted,  and 
which  show  on  his  part  great  looseness  in  the  transaction  of 
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ifiAflTimv  DiflT.  his  bufiinees.    He  left  among  bis  papers  a  list  of  assets  and 
■^'^  ^^^*     debts  which  appear  to  have  been  due  to  him,  to  which  was 

HODGi's  BUM  affixed  this  declaration :-— 

]KrBanroii]>*ft  c'«.      "  •^'  *'  seems  very  probable  that  I  may  be  taken  suddenly 

in  a  fity  and  in  case  it  should  be  so,  I  keep  in  my  pocket  a 
little  kind  of  memorandum  of  most  of  my  property  and 
demands  in  this  country ;  that  is,  exclusive  of  lands,  lots, 
houses,  etc.,  which  will  more  fully  appear  by  the  bondsj, 
notes,  accounts  current,  cash  blotter,  and  the  copy  book  of 
letters,  as  most  part  of  my  papers  and  books  were  burnt  at 
the  fire,  since  which,  as  I  have  but  little  businese^  I  have  kept 
no  regular  set  of  books.  It  is  to  be  observed  that  there  are 
some  bonds  and  notes  put  in  my  name,  which  is  done  ia 
case  I  should  be  under  the  necessity  of  recovering  them  by 
law,  but  in  reality  they  are  the  property  of  those  persons, 
agreeably  to  the  directions."    Dated  September,  1790. 

He  left  lots  in  Baton  Rouge,  Pensacola,  and  Natchez,  and 
a  few  negroes,  which  were  all  disposed  of  by  Durnford,  and 
large  tracts  of  land  in  that  part  of  Louisiana  which  lies 
between  the  Perdido  and  the  Mississippi,  and  known  by  the 
name  of  West  Florida.  This  account  of  March,  1604,  is  an 
account  of  Durnford's  administration  of  the  estate  of  Hodge. 
There  is  nothing  on  its  face  from  which  we  can  infer  any 
thing  but  fairness  on  the  part  of  the  executor,  and  before  we 
examine  the  objections  to  it,  let  us  consider  some  circum- 
stances attending  it  which  are  by  no  means  unimportant 
By  the  Spanish  law,  the  executorship  of  Durnford  expired  in 
a  year.  In  the  latter  part  of  1792,  he  was  bound  to  render 
his  account,  and  deliver  possession  of  the  estate  to  the  heirs. 
From  that  time  to  1804,  no  steps  appear  to  have  been  taken 
towards  a  settlement  with  him,  and  for  the  first  time,  in  the 
year  18S6,  nearly  forty-four  years  after  the  executorship  had 
expired,  and  nearly  thirty-two  years  after  its  date,  this 
account  makes  its  appearance,  in  the  possession  of  the 
plaintifls. 

It  is  urged  that  the  defendant,  the  curator  of  Durnford,  has 
no  means  of  rendering  any  other  account  than  this.  It  is 
not  shown  by  the  inventory  of  Durnford's  estate,  or  other- 
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wise,  that  any  documents  have  come  to  the  poesesaion  of  the  Eimu  Din. 
defendant  which  have  been  withheld,  or  from  which  he     >^^>839» 
would  be  enabled  to  make  out  an  account  of  the  administra-  Booex's  bxibT 
lion  of  Durnford  of  Hodge's  estate.     It  appears  there  were  ^mawoRD'sc'n. 
two  trunks  of  papers  at  the  disposal  of  the  court  below,  but 
our  attention  has  been  called  to  no  evidence  which  weakens 
the  conclusions  to  which  we  have  come  on  a  full  investiga* 
lion*of  the  whole  subject.    On  the  21st  of  March,  1820,  the 
plaintiffs  instituted  in  the  District  Court  a  suit  against  Durn- 
ford, the  Executor  of  Hodge,  of  the  same  character  as  that 
under  consideration.    Durnford  rendered  an  account,  which, 
with  the  exception  of  one  item,  we  do  not  find  inconsidt* 
ent  with  that  of  March,  1804.    It  contains  certain  charges 
which  are  alleged  to  have  accrued  since  1804,  and  brings 
the  plaintiffs  in  debt  to  the  curator  in  a  balance  of  five  thou- 
sand three  hundred  and  twenty-seven  dollars.     This  suit 
was  discontinued,  and  the  present  suit  instituted  in  the  Court 
of  Probates.    It  is  alleged,  in  the  petition,  that  in  September, 
180S,  they  appointed  Patrick  Morgan  their  attorney,  and 
gave  him  full  power  to  call  upon  the  said  Thomas  Durnford 
for  a  settlement  of  said  estate,  and  to  receive  from  him  the 
balance  of  such  sums  as  might  remain  in  his  hands,  after 
paying  the  debts  of  said  estate ;  that  under  said  power,  JIfor- 
gtm  apflitd  to  Dunrfordfor  an  aceauntf  and  for  the  delivery  of 
the  papers  and  property  of  the  estate  in  bis  bands,  and  on  ecutwTaeeou^t 
the  refusal  of  Durnford,  in  the  year  1806,  they  commenced  7^**"^^*** '" 
suit  against  him,  and  before  any  decree  could  be  had,  Mor-  pws  to    hsTe 
gan,  their  agent,  died,  and  they  afterwards  appointed  another  Mted  to  Th^^iid- 
agent,  who  instituted  the  suit  in  the  District  Court  which  J^.^'^oM^ 
was  discontinued.    In  the  absence  of  any  direct  proof,  on  a  tion  being  made, 
consideration  of  all  the  circumstances,  we  are  of  opinion  that  hiid  ^n  nuv^ 
the  account  of  March,  1804,  must  be  taken  to  have  been  u  ^J^',^ 
communicated  to  the  plaintiff  within  a  resonable  time  after  ^o  .^^^  ^^  •^ 

-  w.  11  i>«^^.»    quieieed  in,  tod 

Its  date.  It  IS  not  proved  that  a  suit  was  mstituted  m  1806,  the  eoart  adopt- 
against  Durnford,  or  at  any  time  previous  to  March,  1820.  ^  '^^'t8^Qd^ 
We,  therefore,  infer  that  this  account  remained  with  them,  ™^^  mjlll^^f 
without  objection,  from  1804  till  that  tiam.  By  this  account,  doing  juitiee  be- 
the  8U^  of  three  thousand  and  sixty-five  dollars  and  sixty-  {^^  ^  ^^^ 
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Eimmv  Dirr.  five  cents  was  due  to  the  plaintiffs.     It  must  be  recollected, 

April,  1839.     that  by  the  change  of  government  in  Liouisiana,  in  180S,  the 

hodgk'8  hsibs   tribunal  under  which  Durnford  was  appointed,  and  to  which 

^*     ,    it  is  alleged  he  was  amenable  for  the  settlement  of  his 

SUBJfVORDIi  C  R. 

An  extra  judi- administration  of  Hodge's  estate,  had  ceased  to  exist  Hi^ 
of  the^ntat^be^  responsibility  could  only  have  been  established  at  that  time 
tweentheexeeu-  by  ^  guit  in  the  Ordinary  tribunals  of  the  country.  No  such 
heirs,  when  the  suit  was  instituted  until  1820  ;*an  extra  judicial  settlement 
•gT^'Imd^under  ^^  ^^c  estate  was  perfectly  valid  at  that  period.  Indeed,  the 
no  dinbiiity  of  settlement  of  a  succession  when  the  parties  are  all  of  age 

oontrmeting,     ii  •  ^       ® 

perfectly  valid,  and  Under  no  disabilities  of  contracting,  rests  necessarily  oq 
mn\^  on'^^^  ^^^  Same  footing  as  any  other  convention  upon  which  courts 
aoT^othCT*''*  "  ^^^  called  upon  to  act  only  when  the  parties  cannot  agree,  or 
TeoUon.  the  interests  of  others  are  liable  to  be  affected  by  their  acts. 

We  coincide  with  the  opinion  of  the  judge  of  the  Court  of 
Probates,  on  the  liability  of  the  curator's  estate  for  the  Florida 
lands.  The  judge  disallowed  some  items  of  the  account 
which  were  unsupported  by  proof,  and  charged  the  curator's 
estate  with  the  sum  of  twenty-six  thousand  five  hundred  and 
seventy-two  dollars  and  twenty-five  cents,  for  uncollected 
claims  due  to  the  estate. 

After  this  lapse  of  time,  and  the  rendition  of  the  account  of 
March,  1804,  having  before  us  evidence  of  the  mode  of  doing 
business  of  the  deceased,  and  that  many  of  the  debts  were  of 
long  standing ;  some  belonging,  in  fact,  to  other  persons, 
and  some  prescribed  at  the  time  of  taking  the  inventory ; 
when  we  take  into  consideration  the  condition  of  the  admin- 
istration of  justice  in  the  colony  at  that  remote  period,  the 
difficulty  of  communication  with  and  the  remoteness  of  the 
residence  of  some  of  the  debtors,  the  silence  of  the  plaintiffs 
for  so  long  a  time,  and  the  appearance  of  good  faith  in  the 
account  rendered,  we  feel  ourselves  bound  to  make  it  the  basis 
of  our  decision,  as  the  safest  mode  of  doing  justice  between 
the  parties.  See  1  Slary^s  Eqmty  Jurisprudence,  section  523. 
Baker  vs.  Biddk,  1  Bdldwbh  419. 

We  have  considered  the  pleas  of  prescription  and  the  seve- 
ral points  to  which  our  attention  has  been  directed  by 
counsel,  and  after  the  best  examination  we  have  been  able  to 
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give  tbe  rabject,  we  conclude  to  allow  the  balance  of  the  Bastsut  Dibt, 
account  of  March,  1804,  |3,065  62    ^P^  ^^' 

Less  sundry  debts  not  due,  though  credited,  1,141  75 


We  allow  the  six  bales  of  cotton  mentioned  in 
the  account. 


|1,923  87 

243  00 
|2,166  87 


The  judgment  of  the  Court  of  Probates,  is,  therefore,  re- 
versed, and  judgment  is  awarded  in  fi\vor  of  the  plaintiffs 
against  the  defendant,  curator  of  Durnford,  for  tbe  sum  of 
twa  thousand  ^one  hundred  and  sixty-six  dollars  and  eighty- 
seven  cents,  with  legal  interest,  the  appellees  to  pay  costs.   . 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  Court  of  Probates  be  annulled,  avoided  and  reversed ; 
that  judgment  be  awarded  in  favor  of  the  plaintiffs  against 
the  defendant,  curator  of  Durnford,  for  the  sum  of  two  thou- 
sand one  hundred  and  sixty-six  dollars  and  eighty-seven 
cents^  with  legal  interest,  from  the  date  of  the  rendition  of 
the  judgment  by  this  court;  the  appellants  to  pay  (he  costs  of 
the  court  below,  those  of  appeal  to  be  borne  by  the  appellees. 


xsTiroiJis 


■WAZn  ITAK. 


REYNOLDS   V8.    SWAIN   ET   AL« 

AraAi.  raox  thi  court  of  the  firbt  judicial  district,  juDas 

WATTS   PAKSIDING. 

A  eontract  of  lease,  either  verbally  or  in  writing,  made  by  one  partner,  is 
binding  on  tbe  partnenhip,  when  it  appears  the  firm  occapied  the  leased 
ppemiaes,  and  in  which  the  affairs  of  the  partnersliip  were  eondacted. 
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EisnsH  Dirr.  E^^n  in  ordinary  partnerships,  the  contract  of  one  partner,  made  without 
^ril^  1839.  the  authority  of  the  others,  is  binding  on  them,  if  it  appears  the  part* 

nership  yrtM  benefited  thereby. 

Where  a  tenaat  abandons  the  leased  premises  before  the  expiration  of  the 
lease,  he  t«  a/  unct  hinmd  for  the  rent  of  the  whale  ierm^  and  may  be 
sued. 

The  repeal  of  the  Roman,  Spanish  and  French  civil  laws,  in  the  article 
J  3521  of  the  Louisiana  Code,  and  the  repealing  act  of  1828  only  embra- 

ces the  posittye,  written  or  statute  laws  of  those  nations  and  of  this 
state,  such  as  were  introductory  of  a  new  rule,  and  did  not  abrogate  the 
established  prineipUt  of  law,  and  settled  by  the  decisions  of  courts  of 
justice. 

The  principles  settled  in  the  case  of  Chruty  vs.  Cazanavtt  2  Martin^  A*.  S., 
451,  making  tenants  who  abandon  their  lease,  liable  at  onct  for  the  rent 
of  the  i0^/£ /erm,  although  drawn  from  the  Roman  civil  laws,  which 
have  no  intrinsic  authority  here,  yet  the  reason  of  them  has  great 
cogency,  and  are  adopted  for  the  elucidation  of  principles  applicable  to 
analogous  cases. 

This  was  an  action  on  a  verbal  lease,  to  recover  the  sum 
of  fifteen  hundred  dollars,  for  one  year's  rent,  dut  and  to 
become  due. 

The  plaintiiT  alleges,  that  he  leased  to  the  defendants^  W. 
W.  &  T.  Swain,  through  his  agent,  by  verbal  agreement 
with  W.  W.  Swain,  a  certain  brick  tenement,  on  the  corner 
of  Poydras  and  Magazine  streets,  in  the  city  of  New-Orleans, 
for  the  price  of  fifteen  hundred  dollars  per  annum,  payable  in 
monthly  instalments  of  one  hundred  and  twenty*five  dollars, 
each  as  they  became  due ;  the  lease  to  commence  the  1st 
day  of  November,  1836,  and  continue  for  one  year.  He 
further  alleges,  that  the  defendants  occupied  the  leased 
premises,  as  apothecaries,  under  the  firm  of  W.  W.  Swain  Sl 
Co.,  from  the  1st  of  November,  1836,  until  the  last  of 
December  following,  (two  months,)  and  then  abandoned  and 
removed  from  them  without  cause,  refusing  to  pay  the  rent ; 
that  they  have  thereby  violated  their  said  lease,  and  become 
liable  for  the  entire  amount  thereof.  He  then  prays  judg- 
ment in  eoiido  against  the -defendants,  for  the  whole  sum 
claimed. 
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Tills  suit  was  inslitiited  the  26th  of  April  followiug  the  Eabtxrb  Dist. 
comroenoemeDt  of  thejease.  •^/»"4  '839. 

The  defendant  pleaded  a  general  denial.     Upon  these      betwolds 
pleadings  and  issues  the  cause  was  tried.  '^- 

The  plaintiff  introduced  as  a  witness  the  agent  who  made 
the  contract  of  lease,  who  deposed,  that  he  leased  the  brick 
tenement  or  store  mentioned,  to  the  defendants,  for  one  year, 
commencing  on  the  1st  of  November,  1836,  for  the  price  of 
fifteen  hundred  dollars,  payable  monthly,  in  instalments  of 
one  hundred  and  twenty-five  dollars  each.  That  this  agree- 
ment was  made  verbally  with  Wm.  W.  Swain,  one  of  the 
defendants,  at  the  time  the  lease  was  to  begin,  and  that 
about  fifteen  dayy  afterwards  he  piesented  a  written  lease  to 
che  defendants,  who  refused  to  sign  it.  He  then  told  them 
he  would  hold  them  responsible  for  the  rent  on  their  verbal 
Jease.  It  appeared,  the  firm  of  Wm.  W.  Swain  &  Co., 
which  was  composed  of  the  defendants,  occupied  the  pre- 
mises about  two  months,  and  left  them  without  any  cause. 

The  plaintiiTs  agent  refused  to  receive  the  keys,  and 
wrote  them  a  note  that  he  would  hold  them  responsible  for 
the  lease. 

This  testimony  was  corroborated  by  another  witness,  and 
by  the  written  lease  which  had  been  tendered. 

The  district  judge  was  of  opinion,  the  verbal  lease  was 
proved,  as  also  its  violation  by  the  lessees,  and  that  the 
plaiDtiff  was  entitled  to  recover  the  entire  sum  claimed. 
Judgment  was  rendered  in  favor  of  the  plaintiff  for  fifteen 
hundred  dollars,  with  leave  to  take  out  a  general  execution 
or  special  execution  of  seizure  of  the  property  on  the  premi- 
ses, subject  to  privilege  for  the  rent,  for  the  sum  of  eight 
hundred  and  seventy-five  dollars,  being  the  amount  of  rent 
due  the  1st  day  of  June  instanty  and  so  on  from  month  to 
month,  for  the  sum  of  one  hundred  and  twenty-five  dollars 
per  month,  on  refusal  of  defendant  to  pay  the  same.  The 
defendants  appealed. 

Curry,  for  plaintiffs,  contended,  that  the  testimony  showed 
that  the  defendants  occupied  for  a  while  the  premises  men- 
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EASTBKir  DisT.  tioned  in  the  petitidn^  tinder  a  verbal  lease,  made  for  one 

Jprii,  1839.    year,  from  the  1st  of  November,  18S6,  for  which  they  bound 

uTHou>s      themselves  to  pay  the  sum  of  fifteen  hundred  dollars  in 

'^-    _    monthly  instalments  of  one  hundred  and  twenty-five  dollars^ 

from  month  to  month,  until  the  expiration  of  the  lease.  This 
is  the  amount  of  the  sum  claimed. 

2.  The  testimony  further  shows,  that  the  defendants 
abandoned  anc(  violated  their  lease,  at  the  end  of  two  months 
after  the  commencement  of  the  term,  without  cause,  and 
have  refused  to  pay  the  rent.  These  facts  bein/s;  shown,  the 
plaintiff  is  entitled  to  sue  at  once  and  recover  the  sum  of 
fifteen  hundred  dollars  for  rent  dus  and  to  became  dm  on  said 
lease.  The  law  authorizes  landlords,  and  secures  to  them 
the  privilege  of  enforcing  the  contract  of  lease  for  the  whole 
term^  if  the  tenant  leaves  the  premises  before  the  expiration 
of  the  lease.  See  Christy  yb.  Cazanaoey  2  Jlfortm,  JV*.  &,  451. 

3.  The  district  judge  gave  judgment  in  eoUdo  against  the 
defendants  for  the  sum  claimed,  but  only  allowed  execution 
to  issue  for  the  sum  actually  due  at  the  time,  and  for  the 
balance,  to  issue  from  month  to  month  until  it  is  all  paid. 
The  plaintifi'does  not  complain  of  this  judgment,  and  prays 
that  it  be  aflSrmed  with  Costs. 

T.  SUdeUf  for  the  defendants  and  appellants,  insisted,  that 
a  partnership  and  the  property  of  the  firm,  cannot  be  made 
liable  for  the  debt  or  contract  made  separately  and  upon  the 
individual  responsibility  of  one  of  the  partners,  as  was  the 
case  here.  The  testimony  shows,  that  the  contract  of  lease 
was  made  with  Wm.  W.  Swain  individually.  If  would  be 
doing  injustice  to  the  other  partner,  who  had  no  contract  with 
the  plaintiff;  and  to  the  partnership  creditors,  whose  claims 
on  the  partnership  property  should  be  first  paid. 

2.  This  suit  was  prematurely  brought,  as  to  that  part  of 
the  rent  claimed,  which  was  not  due  at  the  time  of  the 
institution  of  suit ;  and  the  judgment  should  be  reversed  for 
that  amount.  The  case  of  Christy  vs.  Cazanaoey  which  is 
relied  on  to  sustain  the  plaintiff's  demand,  for  the  entire 
amount  of  rent,  due  and  to  become  due  on  this  lease,  cannot 
have  the  force  of  authority.    It  was  decided  in  1824,  before 
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either  the  adoption  of  the  Louisiana  Code,  or  passage  of  the  eabtbvk  Dut. 
act  of  1828,  both  of  which  expressly  repeals  all  the  civil     ^prtf,  1889. 
laws  not  contained  in  the  code.    This  decision  is  founded  on      bitkolds 
an  express  provision  of  the  Roman  civil  law,  which  has  long  '^-^  ^^ 

since  been  repealed  in  this  state. 

Jffartin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  from  the  defendants,  commercial 
partners,  in  soUdOf  one  year's  rent  of  a  store,  payable  by 
monthly  instahnents,  they  having  left  the  premises  before 
the  expinition  of  the  lease. 

The  defendants  pleaded  the  general  issue. 

The  court  gave  judgment  m  sdidOf  for  fifteen  hundred 
dollars,  wiih  leave  to  take  out  execution  for  the  sum  of  eight 
hundred  and  seventy-five  dollars,  being  the  amount  of  rent 
due  and  payable  at  the  date  of  the  judgment,  and  so  from 
month  to  month,  for  the  sum  of  one  hundred  and  twenty-five 
dollars^  until  the  whole  be  paid.    The  defendants  appealed. 

Their  counsel  has  contended,  that  the  premises  were  rented 
by  one  of  the  defendants,  in  his  own  name,  and,  therefore, 
the  partnerehip  is  not  bound  for  the  rent  ,  ^  *^",^  ^ 

•  '^,  letise  verbally  or 

Sno.  The  suit  was  premature,  for  part  of  the  rent  was  not  in  writing,  made 
due  at  the  time  it  was  brought.  l/bhJdin^^urc 

It  appears  that  one  of  the  defendants  rented  the  premises*  5JheS*ft*a***ear8 
verbally,  and  afterwards  a  written  lease  was  offered  for  bis  the  firm  oeeapi- 
signature,  in  which  his  individual  name  was  used.  But  it  premiiei,  and  in 
appears,  also,  that  the  store  was  occupied  by  the  partnership  Jf"t^e*M«Sa^ 
until  it  was  abandoned.  This  latter  circumstance  shows  "iiip  ^ere  eon- 
that  the  contract  was  made  for  the  affairs  of  the  partnership ;  Even  in  ordi- 
it  is,  therefore,  bound  by  the  act  of  one  of  the  partners,  though  JJJ?,^  tK'^SSl 
made  in  his  individual  name.  Even  in  an  ordinary  partner-  traeii  of  one 
ship,  the  contracts  of  a  partner,  though  without  the  authority  without  the  au- 
of  the  others,  bind  them,  provided  it  be  proved  that  the  part-  ^"r^aK^^ind! 
nership  was  benefited  by  the  transaction.    Louiriana  Code.  \^^  ^  them,  if 

SMO.  partnerahip  waa 

In  the  case  of  Christy  vs.  Cazmave,  2  Martin,  JV.  S.,  4S1,  b^*"^^"*  *"*" 
this  court  held,  that  if  the  tenant  abandoned  the  premises 
during  the  lease,  he  is  bound  for  the  rent  for  the  whole  term 
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EAmRH  Dm.  at  once.     It  has  been  contended,  that  this  decision  took  place 

Apra^  1839.     under  the  civil  laws  of  this  state,  which  were  repealed  in 

BXTKouDg      1828,  and  before  the  promulgation  of  the  Louisiana  Code, 

V.  which  provides  that  the  Spanish,  Roman,  and  French  laws. 

Where  ft  tenant  which  Were  in  forcc  in  this  state  when  Louisiana  was  ceded 

r«?ill;d'prenii«t  ^o  ^he  United  States,  and  the  acts  of  the  legislative  council, 

before  the  expi-  of  (he  legfislature  of  the  territory  of  Orleans,  and  of  the  le^s- 

ration     of    the  ,  f  .  ^  »       .  .  ,    •  . 

lease,  he  is  at  lature  of  the  State  of  Louisiana,  are  repealed  in  every  case, 
?hTre^nTof  Se  ^hich  are  specially  provided  for  by  that  code,  and  that  they 
whole  term  and  shall  iiot  be  invoked  as  laws,  even  under  the  pretence  that 

may  be  sued.         ....  »  *    i 

their  provisions  are  not  contrary  or  repugnant  to  Uiose  of  the 
code.     See  Lmdriana  Code^  artide  S521. 

The  repeal  spoken  of  in  the  code,  and  the  act  of  1828, 
cannot  extend  beyond  the  laws  which  the  legislature  itself 
had  enacted ;  for  it  is  this  alone  which  it  may  repeal ;  eodem 
modo  qmquU  constUutuTy  eodem  modo  dissolviitir. 

The  civil  or  municipal  law,  that  is,  the  rule  by  which  par- 
ticular districts,  communities,  or  nations  are  governed,  being 
thus  defined  by  Justinian — **jus  civile  est  quod  qvisqvi  tibi 
popuhu  consiUuU.^    1  BlacksUm^e  Commentaries^  44.    This 
is  necessarily  confined  to  positive  or  written  law.     It  cannot  be 
extended  to  those  unwritten  laws  which  do  not  derive  their 
authority  from  the  positive  institution  of  any  people,  as  the 
revealed  law,  the  natural  law,  the  law  of  nations,  the  laws 
the       Roman,  of  peace  and  war,  and  those  laws  which  are  founded  in  those 
Iveneh      cWU  relations  of  justice  that  existed  in  the  nature  of  things,  ante- 
laws,  in  the  arti-  cedent  to  any  positive  precept. 

Louisiana  Code,  ^  We,  therefore,  conclude,  that  the  Spanish,  Roman,  and 
ine  artoFFSi"  French  civil  laws,  which  the  legislature  repealed,  are  the  posi- 
oniy  embraces  ij^e.  Written,  or  statute  laws  of  those  nations,  and  of  this  state ; 
or  statute  laws  of  and  Only  such  as  were  introductory  of  a  new  rule,  and  not  those 
oV^'^thu'^'^sutel  which  were  merely  declaratory— that  the  legislature  did  not 
such  as  were  in-  intend  to  abrogate  those  principles  of  law  which  had  been 

troduotory  of  a  i 

new  rule,   and  established  or  settled  by  the  decisions  of  courts  of  justice. 
tHe  "eltibilS^ed      Testing  the  judgment  of  this  court,  in  the  case  of  Christy 
nrincipies      of  yg^  Cozonave^  by  these  rules,  we  do  not  find  it  grounded  on 
hy  the  decisions  any  Statute  of  Spain,  of  the  late  territory  or  the  present  state, 
o^ourts  o  JUS-  ^^  know  not  any  Roman  or  French  statute  which  was  in 
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force  in  this  country  at  the  period  of  the  cession,  and  to  which  Eastebh  Oist. 
the  repeal  in  the  code  and  the  act  of  1828  could  extend.     4P^  '^<^- 
Nevertheless,  it  is  the  daily  practice  in  our  courts  to  resort  to         ^^l^ 
the  laws  of  Rome  and  France,  and  the  commentaries  on  ^- ^^ 

'  BIS    CmEDITOU* 

those  laws,  for  the  elucidation  of  principles  applicable  to 
analagous  cases.  Although  the  Roman  law,  on  which  the 
case  of  Christy  vs.  Cazanave  was  determined,  had  no  intrinsic 
authority  here,  the  reason  that  dictated  that  law  has  great 
cogency.  When  a  tenant  removes  his  goods  from  the 
premises,  and  abandons  them,  he  withholds  from  the  land- 
lord the  pledge  he  had  given  for  the  payment  of  the  rent.  It 
is,  therefore,  just  that  the  latter  should  be  permitted  immedi* 
ately  to  secure  himself,  if  he  can,  by  the  seizure  of  the  pro- 
perty removed,  or  by  a  personal  action  against  the  tenant. 

The  district  judge  has  provided  for  the  security  of  the 
latter,  by  directing  that  the  execution  should  not  immediately 
issue  for  more  than  the  amount  of  the  debt  actually  payable ; 
and  afterwards,  at  the  end  of  every  month,  for  the  monthly 
rent,  affording  bim  the  opportunity  of  seeking  relief,  if  he  has 
any  right  thereto,  on  account  of  any  rent  received  by  the 
plaintiff  from  other  tenants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  (hat  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


BELL  95.    HIS    CREDITORS. 

APPSAL   VBOM  TBB   COURT  OV  THE    FIKBT  JUBICIAL   DISTRICT,  JDDOK 

BUCHANAN  PRBBIOINO. 

The  tct  for  the  relief  of  ineolTent  debton  in  actiud  cuetody,  requires  as  a 
pre-requisite  to  obtain  the  relief  it  affords,  if  the  applicant  is  a  merchant 
or  trader,  that  he  deposit  in  court  his  books  and  accoants,  along 
with  his  sehedole. 
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EifTBiur  DitT.  ^^  where  the  debtor  wae  &  dealer  in  com  and  hay«  and  had  a  imall  girooery 

jipril^  1809,  atore  attached  to  hta  boaiaeai,  but  kept  no  hooka  or  memorandanvt 

^""^  except  a  amall  book  in  which  he  entered  hia  pazchaaea  of  oonii  and  he 


vt.  depoaitod  none  in  court :  HeltL,  that  although  the  law  doea  not  espreaaly 

require  %  merchant  or  trader  to  keep  booka,  yet,  to  be  entitled  to  ito 
benefita,  he  $kouid  have  and  dtpoiU  (hem  in  court,  for  the  inapectioa  of  hie 
creditoia* 

This  case  comes  before  the  court  on  the  application  of  the 
plaintifiy  an  insolvent  debtor,  who  is  in  actual  custody  or  con- 
finement, to  be  discharged  under  the  provisions  of  the  insol- 
vent law  of  1808.  Several  oppositions  were  made,  but  one 
ground  of  opposition  was,  that  the  insolvent,  being  a  mer- 
chant or  trader,  had  not  deposited  in  court  his  books  and 
accounts  along  with  his  schedule. 

On  hearing  the  testimony  and  circumstances  of  the  case, 
the  district  judge  presiding,  was  of  opinion  that  the  applicant 
was  a  trader,  and  that  to  entitle  him  to  the  benefit  of  the 
insolvent  law  in  question,  he  roust  have  kept  books  and 
deposited  them  in  court  for  the  inspection  of  his  creditors. 
The  application  was  refused  and  the  insolvent  debtor  ap- 
pealed. 

JIf'JQnney,  for  the  plaintiff  and  appellant. 

RandaU^  contra. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  insolvent  is  appellant  from  a  judgment,  which  denies 
him  the  benefit  of  the  act  for  the  relief  of  insolvent  debtors  in 
actual  custody.     1  Moreatfs  Digest^  567. 

The  relief  was  denied  on  the  opposition  of  one  of  the  credi- 
tors, on  the  suggestion  that  the  insolvent  was  a  trader,  and 
had  not  complied  with  the  requisition  of  the  second  section  of 
the  act,  which  requires  that  the  insolvent  '*  deposit  in  the 
office  of  the  clerk  of  the  court,  ail  his  books  and  accounts,  (if 
he  is  a  merchant  or  trader.") 

The  insolvent  being  examined  on  oalh,  declared,  *^  he  has 
been  trading  in  the  corn  and  hay  business,  and  has  kept  a  gro- 
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eery  and  small  grog-shop  attached  to  the  same,  within  the  EAvnmv  Disv. 
past  year.     He  kept  no  books  or  memorandums,  except  when     '^prii,\%39. 
be  bought-  a  boat  load  of  corn.     He  kept  an  account  of  it  in         bbu 
a  small  book,  which  was  of  no  use  after  the  corn  was  pur*  ^^  cmTron». 
chased^  as  the  business  for  which  it  was  used  was  then  at  an 
end.     He  kept  no  books  or  memorandum  in  the  grocery. 
He  filed  no  documents  in  this  court  when  he  filed  his  sche- 
dule    He  says,  that  in  trading,  together  with  the  business  of 
his  grog-shop,  he  might  have  bought  and  sold  in  the  course 
of  the  year,  something  like  twenty  thousand  dollars." 

His  counsel  has  contended,  that  no  law  imposes  on  a  trader 
the  obligation  of  keeping  books  or  accounts  ;  and  the  act, 
the  benefit  of  which  he  claims,  requires  only  that  a  debtor, 
who  seeks  the  benefit  of  it,  should  file  his  books  and  ac- 
counts ;  that  is  to  say,  such  books  and  accounts  as  he  had 
been  keeping,  if  any.  So,  a  debtor,  who  has  kept  no  books 
or  accounts,  does  not  come  within  the  purview  of  the  section 
relied  on  by  the  opposing  creditor  and  appellee,  that  keepers 
of  grog-shops  seldom,  if  ever,  keep  books. 

It  is  true  the  law  imposes  on  a  trader  no  obligation  of  So,  where  the 
keeping  books  or  accounts.  In  the  case  of  Andrews  vs.  HU  denier  in  com 
CredUorSy  11  LouUiana  Reports,  474,  we  held,  that  the  act  ;"L*5I*^eeJ? 
under  consideration  could  well  impose  on  those  who  implore  store  attached  to 

I        V         n        /••  1..  •  1111  1      his  buwncw,  but 

the  benent  of  it,  the  condition  that  they  should  have  ab*  kept  no  books  or 
stained  from  acts  which,  in  the  place  of  their  residence,  are  ^"^p^a^^limau 
perfectly  lawful  and  fair.  In  the  same  manner,  the  act  may  ^^^^  tered**!?** 
require,  as  a  condition,  that  the  applicant  should  have  done  purchases  of 
something  which  he  was  under  no  obligation  to  do;  thus,  ^^thedTnone  fn 
although  the  law  does  not  require  that  a  trader  should  keep  ^^^  mhc  law 
books  and  accounts,  it  makes  it  a  condition  of  his  being  does  not  express- 
admitted  to  the  relief  which  the  insolvent  seeks,  that  the  cUnt^oT  trader 
trader  should  have  kept  books  and  accounts,  in  order  that  by  Leitobeemuied 
depositing  them  with  his  schedule,  in  the  office  of  the  clerk,  to  its  benefits,  be 

,  ,  .  ...  ,    ,  .      .1     .  i  •       1*      should  have  and 

he  may  convince  his  creditors  and  the  court,  that  his  dis-r  deposit  them  in 
comfiture  is  the  result  of  untoward  circumstances,  and  not  of  mecUon^'^of^his 
dissipation,  profligacy  or  fraud,  by  showing  in  what  manner  creditors, 
the  property  which  came  to  his  hands  was  disposed  of. 
In  the  present  case,  the  insolvent  admits  that  he  kept  a 

20  VOL.  XIII. 
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Eaitkiiii  Dirr.  Small  account  book  when  he  purchased  a  load  of  com,  which 

^^ftrt4  1839.     he  considered  as  of  no  use,  and  which  he  did  not  preserve. 

Zm  It  appears  to  us,  the  court  did  not  err  in  refusing  the 

relief  sought  by  the  appellant  on  this  ground  of  opposition  ; 

there  are  others,  which  the  view  we  have  taken  of  the  first, 

renders  the  examination  unnecessary. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  cosls. 


NOTT  vs.    BOTTS. 

▲rrSAL   FftOM  TBI   COVtLT  Of  THB   FIEflT  JUDICIAL  DISTRICT,  JODOB  WATT* 

PRB8IDIN0. 

This  case  involves  simply  a  qaestion  of  fact,  tamingr  upon  the  credibilitj  of 
«  witness,  and  the  judgment  of  Uie  inferior  court  is  affirmed. 

• 

The  facts  and  law  of  this  case  are  comprised  in  the 
following  opinion  and  judgment  rendered  by  the  district 
jtidge  presiding :— > 

**  This  is  an  action  of  redhibition,  arising  out  of  the  sale  of 
a  slave  by  defendant  to  plaintiff.  The  alleged  redhibitory 
vice  is  that  of  the  habit  of  running  away. 

The  sale  of  the  slave  took  place  on  the  4th  November, 
1835.  The  slave  was  hired  to  the  cotton  press,  and  left  the 
press  on  30th  May,  1836 — the  plaintiff  says  by  reason  of 
sickness,  but  there  is  no  evidence  to  this  fact.  The  slave 
returned  to  the  cotton  press  on  24th  June,  1836,  staid  one 
day,  and  has  not  since  been  seen. 

Another  witness  testifies  that  he  is  intimate  with  plaintiffi 
and  knows  that  the  slave  ran  away,  and  has  not  since  been 
heard  of.  The  only  evidence  as  to  any  previous  habii  of 
running  away  is  that  of  L.  Jacobs,  who  was  employed  as 
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broker  by  defendant  to  sell  the  slave  to  plaintifi^  who  testifies,  Eimmv  Ditr. 
that  after  the  sale,  while  sitting  in  the  corridor  of  witness's    '^P^  t899. 
house,  where  defendant  boarded,  the  slave  came  in.    That        jroir       ^ 
witness  asked  him  how  he  liked  his  situation  ?    The  slave 
answered,   very  well.     That  defendant  then  observed,  he 
feared  he  might  have  some  trouble  about  him ;  and  on  wit- 
ness asking  how,  defendant  said  he  was  afraid  he  would 
run  away,  as  he  had  given  him  the  slip  up  the  country. 

In  the  case  of  HUUgsberg  vs.  The  ^eW'OrUans  Canal  and 
Banking  Company^  the  evidence  necessary  to  maintain  an 
action  of  redhibition  was  discussed,  and  I  then,  as  now,  con- 
sidered, that  the  code,  article  2505,  fixes  the  minimum  of  evi- 
dence or  facts  necessary  to  maintain  an  action  of  redhibition, 
and  I  did  not  consider  that  the  evidence  in  that  case  nor  in 
the  present  is  sufficient  to  maintain  the  action. 

Plaintiff's  counsel  urges,  that  as  he  considers  that  defend- 
ant knew  of  one  running  away,  and  evidence  was  offered  of 
thi«  knowledge,  defendant  would  be  liable,  as  in  an  action  of  • 
deceit,  for  false  representation  of  character ;  and  as  the  evi- 
dence was  offered  without  objection,  it  may  be  used  to  main- 
tain that  action.  This  is  too  insidious  a  mode  of  bringing  or 
maintaining  an  action. 

The  evidence  was  properly  offered  to  maintain  plaintiflTs 
part  of  the  issue,  and  could  not  have  been  successfully 
resisted  as  pro  ianto  maintaining  that  issue :  to  allow  it  to 
be  used  to  maintain,  because  also  applicable  to  an  entirely 
difierent  ground  of  action,  not  suggested  in  the  petition, 
would  be  to  entrap  a  parly. 

The  evidence  itself  is  of  a  peculiar  character.  The  witness 
is  at  enmity  with  the  defendant — ^is  a  negro  broker.  The 
story  itself  not  very  probable.  It  is  evidence  of  confession — 
and  is  the  weakest  or  strongest  evidence,  according  to  circum- 
stances. When  testified  to  by  a  single  witness,  without 
being  enforced  by  circumstances,  it  is  the  weakest  of  evi- 
dence ;  when  satisfactorily  established,  it  is  the  strongest. 

In  the  present  case  it  appears  to  be  the  weakest  of 
evidence.  There  is  nothing  extraordinary  in  the  fact  of  a 
negro  coming  from  Kentucky,  where  they  are  treated  almost 
on  an  equality  with  their  master,  running  away  in  Louisiana. 


t«. 
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EAflnur  jDin.      The  plaiDiiff  made  do  attempt  to  prove  the  negro's  cbarac- 

«^^  <>^'    ter  at  the  place  from  whence  he  iek  represented  to  come ;  it 

HOTT        does  not  appear  to  me  that  there  is  sufficient  evidence  to 

entitle  the  plaintiff  to  recover.     It  is,  therefore,  considered, 

that  there  be  judgment  for  defendant,  and  that  plaintiff  pay 

costs  of  suit." 

From  this  judgment  the  plaintiff  appealed. 

J3efi;amtfi,  for  the  appellant  1.  The  judgment  of  the  court 
below  is  clearly  erroneous,  as  being  a  final  judgment  against 
plaintiff,  whereas  it  should  be  a  judgment  of  non-suit,  even  if 
plaintiff  has  failed  to  make  out  his  case. 

2.  But  plaintiff  has  clearly  shown  that  the  slave  sold  by 
defendant  had  been  a  runaway,  during  the  time  that  defend- 
ant owned  him  ;  that  defendant  knew  this  fact,  was  appre- 
hensive that  the  slave  would  run  away  again,  and  yet  con- 
cealed this  circumstance  from  plaintiff,  and  gave  a  false 
representation  of  the  slave,  as  being  one  of  unblemished 
character,  and  free  from  vice :  the  sale  should,  therefore,  be 
rescinded.     Louisiana  Code,  2505,  2525,  1841. 

Preston,  for  defendant.  This  case  presents  a  question  of 
fact  alone,  and  the  evidence  fully  supports  the  judgment. 

Eustis,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  case  involving  a  question  of  fact,  which  turns 
upon  the  credibility  of  a  witness.  On  examining  the  evi- 
dence, we  do  not  feel  ourselves  authorized  to  disturb  the 
judgment  of  the  court  below ;  it  is,  therefore,  affirmed,  with 
costs. 
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CARMICHAEL  V8.   AIKIN's   HEIRS.  Eabtsut  Dzit. 

April,  1839. 
▲rrsAL  r&OM  the  court  o»  the  first  judicial  district,  judge  watts  ====== 

FREBIDINO. 


In  a  sale  for  taxes  due  the  corporation  of  New-Orleans,  by  non-resident 
owners  of  lots,  the  name  of  the  owner  must  in  all  coses  be  given  and 
published  in  the  proceedings.  The  designation  that  the  owner  is  un- 
known, is  insufficient  to  make  sach  sales  valid. 

The  debt  or  corporation  tax  due  by  non-resident  owners  of  lots,  must  be 
proved,  contradictorily  with  the  attorney  appointed  to  represent  the 
absentee,  and  must  be  so  stated  in  the  judgment. 

In  a  forced  sale  for  taxes,  of  lots  in  the  city,  it  is  insufficient  to  designate  the 
lot  by  its  number,  and  thai  of  the  square  it  is  in.  It  should  be  described, 
and  its  extent  and  boundaries  given. 

This  is  an  action  by  the  plaintiff,  residing  in  the  state  of 
Mississippi,  to  recover  a  lot  of  ground  in  the  city  of  New- 
Orleans,  in  the  possession,  and  claimed  by  the  heirs  and  legal 
representatives  of  Oliver  Aikin,  deceased. 

The  plaintiff  shows  title  to  lot  No.  5,  in  square  No.  68, 
fronting  on  Magazine  and  Robin  streets,  and  alleges  that  he 
has  always  had  an  agent  in  Louisiana,  to  pay  all  his  taxes 
and  other  dues  on  his  property  in  this  state.  He  prays  judg« 
ment  for  the  possession  of  said  lot,  and  that  it  be  declared  to 
belong  to  him  as  owner,  and  for  general  relief. 

The  defendant  pleaded  a  general  denial,  and  further 
averred,  that  he  purchased  the  lot  in  controversy  from  C. 
Toledano,  which  is  worth  five  thousand  dollars.  He  calls 
Toledano  in  warranty,  and  in  case  of  eviction,  prays  judg- 
ment over  against  him  for  this  sum,  and  for  one  thousand 
dollars  for  his  improvements. 

Toledano  appeared  and  pleaded  a  general  denial,  and 
averred  that  he  purchased  said  lot  at  a  sale  for  taxes,  made 
by  the  city  marshal  of  New-Orleans,  on  the  20th  May,  1828, 
in  virtue  of  an  execution,  on  a  judgment  obtained  by  the 
mayor,  aldermen  and  inhabitants  of  the  city  of  New-Orleans, 
before  6.  Pr^val,  one  of  the  city  judges ;  that  said  sale  was 
made  in  conformity  with  law. 
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Eavtibv  Dtrr.      He  further  avers,  that  he  paid  the  price  of  said  sale  to  the 

'^l>ra,\%S9.     city  of  New-Orleans,  and  has  made  considerable  improve- 

cABxicHABL     Dients  on  said  lot,  and  been  at  sundry  expenses  on  account  of 

AiKix^nna.  ^^>  ^^'  ^^  which  the  corporation  is  bound  to  refund ;  as,  also^ 

the  increased  value,  in  case  of  eviction.     He,  therefore,  calls 

the  corporation  in  warranty. 

The  corporation  pleaded  a  general  denial,  and  averred  that 
if  the  plaintiff  ever  had  any  title  to  the  lot,  he  lost  it  by  his 
neglect,  because  it  had  a  claim  thereon  for  eighteen  dollars 
and  sixty-five  cents,  due  for  taxes  and  other  expenses,  and 
caused  suit  to  be  instituted  against  the  unknown  owner,  and 
an  attorney  was  appointed  to  defend,  whenj  after  due  pro- 
ceedings had,  a  judgment  was  obtained,  contradictorily,  with 
him,  in  favor  of  the  corporation  ;  and  the  lot  in  question  sold 
at  public  sale,  and  adjudicated  to  C.  Toledano,  as  the  highest 
bidder,  for  one  hundred  and  ninety-five  dollars. 

That  if  the  plaintiff  had  an  agent  in  the  city,  it  was  his 
duty  to  have  made  himself  known  during  the  time  the  lot 
was  advertised  to  be  sold.  They  then  aver,  that  in  case  of 
eviction,  they  are  only  bound  to  refund  the  sum  paid  by 
Toledano ;  and  pray,  in  that  case,  that  the  plaintiff  be  ad- 
judged to  pay  them  the  amount  of  their  judgment  against 
the  owner  of  said  lot,  to  wit,  the  sum  of  thirty-two  dollars 
and  sixty-five  cents. 

Upon  these  pleadings  and  issues,  the  cause  was  tried 
before  the  court  and  a  jury. 

The  plaintiff  produced  his  original  title  to  the  lot  in  ques- 
/  tion,  and  showed,  also,  that  be  had  an  agent  in  New-Orleans, 

in  1828,  and  that  he  paid  taxes  on  other  property  situated 
there. 

The  record  of  the  suit,  and  proceedings  against  the  lot  in 
question,  had  in  the  City  Court  of  New-Orleans,  before  judge 
Preval,  were  offered  in  evidence  by  the  corporation,  called  in 
warranty. 

This  suit  was  instituted  by  the  corporation  against  **Xhe 
vacant  lot.  No.  5,  square  No.  58,  faubourg  Annunciation, 
whose  owner  is  unknown,**  for  the  sum  of  eighteen  dollars 
and  sixty-five  cents,  due  for  taxes  and  for  digging  ditches. 


inuir's  HUM. 
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etc.,  in  front  of  said  property  in  the  year  1828.    An  attorney  Einux  Din*, 
was  appointed  to  appear  for  the  unknown  owner.  ^fr-tf,  nso. 

Joseph  O.  Ramos,  syndic  of  this  faubourg,  testified  that  cimMiGSAiL 
he  i^ad  ma.Ie  diligent  search  to  find  out  the  owner  of  said  lot 
and  his  agent,  and  that  he  could  not  find  them.  Judgment 
was  given  for  the  sum  claimed  and  costs  of  suit  Under  an 
execution  issued  on  this  judgment,  the  city  marshal  adver- 
tised  and  sold  the  lot  in  question,  and  C.  Toledano  became 
the  purchaser,  for  the  sum  of  one  hundred  and  ninety-five 
dollars. 

The  first  section  of  the  act,  approved  the  18th  March^ 
1828,  fixing  'Hhe  mode  in  which  town  lots,  etc.,  situated  in 
the  city  of  New-Orleans,  etc.,  the  owners  of  which  are  non- 
residents, may  be  seized  and  sold  for  the  payment  of  taxes, 
etc.,  due  to  the  corporation,"  Providesy  **  That  whenever  any 
sum  of  money  shall  be  due  to  the  corporation  of  the  city  of 
New-Orleans,  by  non-resident  persons,  who  have  no  agent 
in  this  city,  for  city  taxes  and  other  expenses  to  which  the 
said  owners  are  subject,  for  the  repairs  of  banquettes,  paving, 
etc.,  it  shall  be  lawful  for  the  city  treasurer,  after  having 
made  due  proof  of  the  said  debt  before  any  competent  tribu- 
nal, contradictorily  with  a  person  appointed  by  the  said  court 
to  defend  the  said  owner,  to  cause  the  city  lots  or  other  lands 
subject  to  the  said  taxes  and  other  expenses,  to  be  seized  and 
sold  in  the  manner  hereinafter  prescribed,  without  being 
bound  to  discuss  the  other  property  which  the  owner  may 
have  in  the  parish  of  New-Orleans,  or  elsewhere ;  Pravidedt 
that  the  said  order  of  seizure  and  sale  may  be  issued  for  any 
sum,  even  under  one  hundred  dollars." 

The  second  section  provides  that  no  sale  shall  be  made 
until  the  property  seized  has  been  advertised  three  months  in 
two  newspapers,  printed  in  New-Orleans,  in  English  and 
French  ;  that  is  three  times  in  each  month,  and,  also,  on 
complying  with  the  other  formalities  prescribed  by  law  for 
Che  sale  of  real  property  seized. 

The  third  and  last  section,  gives  the  city  courts  jurisdiction 
of  these  cases,  when  the  sums  in  contest  are  within  their 
jurisdictional  limits,  etc. 


\ 
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Vt. 

▲iuh'b  Hxins. 


Eastkrh  Dirr.      The  district  judge  who  presided  at  the  trial,  charged  the 
4ftn7, 1839,     jupy^  j^hj^j  j^  forced  alienations  of  property,  all  the  formalities 
cABMicBAXL     prcscribed  by  law  must  be  strictly  observed  and  complied 
with,  to  make  such  sales  valid  or  binding  on  the  owners  of 
the  property  thus  sold. 

The  jury  returned  a  verdict  for  the  plainliflT,  that  he  is  en- 
titled to  recover  the  properly  he  claims ;  that  Aikin's  succes* 
sion  have  judgment  against  Toledano,  in  warranty,  for  the 
sum  of  one  thousand  eight  hundred  and  seventy-five  dollars, 
the  price  the  latter  received  ;  and  as  between  Toledano  and 
the  corporation,  that  the  former  have  judgment  for  twenty 
dollars. 

From  judgment  confirming  this  verdict,  the  heirs  and  legal 
representatives  of  Aikin  appealed. 

L.  C  Dunca$^  for  the  plaintiff.  1.  The  evidence  sustains 
the  plaintifi*'s  claim  ;  the  notarial  act  attached  to  his  petition 
having  first  established  his  title  to  the  lot  of  ground  described 
in  his  petition. 

2.  The  law  is  with  the  plaintiff,  whose  evidence  in  the 
case  shows  he  had  an  agent  in  New-Orleans,  in  the  summer 
of  1828.  See  ^cts  of  1828,  page  102  ;  Morris  vs.  Crocker, 
4  Louisiana  Reports^  1 50 ;  Morris  vs.  Maif  9  ibid.t  552  ;  3 
ibid.,  422,  425. 

Preston,  for  the  defendants  and  appellants,  insisted,  that 
the  lot  in  question  was  properly  sold  to  Toledano,  according 
to  law ;  being  for  taxes  and  other  dues  to  the  corporation  of 
New-Orleans.     See  Session  ^cts  of  March  18, 1828,  section  1. 

2.  The  plaintiff  had  no  known  agent  in  New-Orleans,  at 
the  time  of  the  institution  of  suit  against  this  property,  for 
the  taxes,  etc.  The  law  authorized  their  proceedings  to  be 
carried  on  contradictorily,  with  an  attorney,  appointed  to 
defend  the  unknown  owner.     Ibid.,  section  1. 

S.  But  even  if  the  plaintiff  had  an  agent,  he  cannot  suc- 
ceed in  this  court,  without  first  instituting  an  action  of  nul- 
lity, to  annul  and  set  aside  the  judgment  in  favor  of  the  cor- 
poration.    Code  of  Practice,  article  612. 


VB. 
AIKIH'S  HKUIS. 
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4.  The  part  of  the  judge's  charge  lo  the  jury,  that  the  act  Eastern  Oist. 
of  March,  1828,  applied  lo  the  property  of  persons,  who  were     '^P'^  ^^^- 
fauMon  and  absent^  was  manifestly  erroneous,  and  contrary  to    carmiciuxl 
law.      This  act   applies    to  all    non-residents,    known  or 
unknown.   The  verdict  and  judgment  should  be  set  aside  and 
reveiBed,  and  one  rendered  for  the  defendants. 

O.  B.  Duncan^  for  plain tiB^  in  reply.  1.  In  the  proceed- 
ings before  Judge  Pr6val,  under  which  the  defendants  claim 
title,  the  requisitions  of  law  have  not  been  complied  with. 
The  title  of  the  suit  is  that  of  The  Mayor,  etc.,  vs.  Vacant 
lots  and  unknown  owners;  not  absent  owners,  as  the  law 
requires. 

2.  It  18  not  stated  in  said  proceeding,  when  said  proceeding 
originated  non  constat;  they  may  have  originated  before 
the  promulgation  of  the  act  of  1828,  and  the  claim  may  have 
originated  before  the  passage  of  the  act. 

3.  In  said  judgment  it  is  not  stated  that  the  owner  of  said 
vacant  lot  was  unknown  to  the  plaintiffs  in  that  suil^or  to 
the  city  treasurer,  but  to  the  syndic  of  the  faubourg 
Annunciation,  and  that  said  syndic  had  made  inquiries  for 
the  owner  and  his  agent,  and  he  could  not  find  them. 

4.  The  advertisement  required  by  the  2nd  section  of  the 
act  of  1828,  is  for  the  purpose  of  giving  the  absent  defendant 
notice  of  the  proceedings  against  him  and  his  property ;  and 
of  course  his  name  should  be  stated  ;  and  more  especially, 
should  the  advertisement  and  judgment  give  such  description 
of  the  property  as  to  attract  the  attention  of  the  owner  or  his 
agent.  In  this  case  it  was  not  so  ;  and  these  very  lots  are 
numbered  differently  in  the  sale  of  one  of  the  defendants^ 
from  the  legal  advertisement.     Code  of  Practicey  671. 

5.  It  does  not  appear  that  the  properly  was  ever  appraised, 
or  that  it  was  otherwise  advertised  than  in  the  newspapers. 
It  should  have  been  advertised  at  the  court  house  door. 
Ibid.,  668. 

Rosij  /.,  delivered  the  opinion  of  the  court. 

On  the  13th  May,  1828,  the  plaintiff  purchased,  by  nota- 
27  voL«  XIII. 
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Eabtkhh  Di8t.  rial  act,  a  parcel  of  ground  situated  within  the  incorporated 

April,  1839.     limits  of  the  city  of  New-Orleans,  for  the  sum  of  fourteen 

cahjiicbakl"  hundred  dollars ;  part  of  which,  in  1828,  was  sold  at  the  suit 

«*•  of  the  corporation,  to  pay  eighteen  dollars  and  sixty-nine 

AIKIH  S  HEIRS  r  '  I      ^  ^ 

cents,  city  dues,  and  was  adjudged  to  the  highest  bidder, 
after  the  usual  advertisements,  for  the  sum  of  one  hundred 
and  ninety-five  dollars. 

The  plaintiff  now  claims  the  part  which  was  sold,  alleging 
that  he  never  parted  with  his  title,  and  that  he  has  not  been 
legally  divested  of  it. 

The  defendants  and  their  warrantors  claim  title  under  the 
judicial  sale,  and  the  only  question  at  issue  is,  whether  that 
sale  and  the  proceedings  under 'which  it  took  place  were  in 
due  form  of  law.  In  the  District  Court  the  case  was  submit- 
ted to  a  jury,  who  gave  their  verdict  in  favor  of  the  plaintiff; 
and  judgment  having  been  rendered  in  conformity  therewith 
the  defendants  appealed. 

The  act  of  the  legislature  under  which  the  defendants 
causo^  the  parcel  of  ground  in  controversy  to  be  sold,  has 
already  received  the  interpretation  of  this  court,  in  the  case 
of  Morris  vs.  Crockery  4  Louisiana  Reports^  147,  and  it  was 
then  held,  that  purchasers  under  that  act  are  bound  to  show 
that  all  the  formalities  required  by  it  have  been  fully  and 
faithfully  complied  with. 

That  statute  authorizes  the  collection,  in  a  manner  which 
it  provides,  of  the  taxes  and  other  sums  due  to  the  corpora- 
tion by  non-residents,  who  have  no  agents  in  the  city.     The 
district  judge  was  of  opinion,  and  so  charged  the  jury,  that 
taxes  *due^  the  ^^^  name  of  the  non-resident  owner  must  in  all  cases  be 
^rporation    of  given  in  the  proceedings  under  that  statute,  and  that  the 
hj  non-resident  designation  of  an  unknown  owner  was  not  sufficient  to  make 
the^name  of  the  them  Valid.     We  are  of  opinion  the  judge  did  not  err.     If  the 
owner  must  in  name  of  the  owner  had  been  known  in  this  instance,  the  cor- 

all  oases  be  giv-  ' 

en  and  publish-  poratiou  would  have  known,  also,  that  Kenny  Laverty  was 
ceed\ngs.^  K  his  agent,  and  had  paid  taxes  for  him  on  other  property,  a 
fhe'owner  Uun-  ^^^  months  before  the  institution  of  the  suit  by  the  corpora- 
known,  is  insuffi-  lion.  So  long  as  the  owner  was  unknown,  the  court  who 
such  sales  valid,  tried  the  case  had  no  means  to  ascertain  whether  he  resided 
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here  or  elsewhere.     The  judgment  slates,  that  it  was  proved  EASTEmr  Dist. 
by    Joseph  O.  Ramos,   syndic  of  the  faubourg,  that  he,     A/n7.i8S9. 
Ramos,  had  used  every  diligence  in  his  power,  to  find  out  the     cahmichaeT^ 
owner  or  his  agent,  without  being  able  to  succeed.     This  ?*■ 

ATK1K  S  HKIR8. 

does  not  prove  that  the  owner  was  a  non-resident.  The  The  debt  or 
judgment  rendered  against  him,  as  such,  is  not  in  conformity  due*  by  non-i^ 
with  the  statute,  and  cannot  sustain  the  title  of  the  defend-  fotr^  ^us^'i^e 
ants.  This  judgment  is  defective  in  other  respects  less  proved,  comra- 
importaot.  It  does  not  state  that  the  debt  upon  which  the  the  attorne/aV 
corporation  sued  was  proved,  although  the  law  expressly  8°n"'7he°abS^ 
requires  it  should    be,   contradictorily    with    the   attorney  tee,  and  must  be 

80  stated  in  the 

appointed  to  represent  the  absentee.     The  designation  of  the  judgment 
lot,  as  number  5,  square  number  58,  faubourg  nSnnuncicUion^  is 
insufficient.     The  street  upon  which  lot  number  6  fronts,  the 
lateral  streets  of  square  58,  and,  as  far  as  practicable,  the 
extent  and  boundaries  of  the  lot  ought  to  have  been  given.  fortaxeiTof  i^ts 
The  object  of  the  law,  in  directing  that  the  property  sold  iU,„j^gf  ^^>  *^ ." 
under  this  act  shall  be  advertised  three  months,  is  to  bring  designate  the  lot 
the  fact  of  the  seizure  to  the  knowledge  of  the  absent  owner ;  and' Uiat"^  lUe 
but  how  could  he  recognize  his  property,  under  the  designa-  {^'UJ^yi*^  be  del 
tion  of  number  5,  in  square  58.     The  dimensions  and  situa-  scribed,  and  its 
tioD  of  the  lot  are  also  necessary,  to  enable  the  bidders  at  the  daries  given. 
sale  to  know  what  they  are  buying,  and  this  case  furnishes  a 
striking  instance  of  the  loss  to  which  absent  owners  may  be 
subjected,  by  the  omission  of  that  formality. 

We  are  of  opinion  that  the  judgment  of  the  District  Court 
ought  to  be  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs  in  both 
courts. 


FTirX  £T  AL. 
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EiBTKHir   DiST.  PARK  VS,    PTNB   ET    AL. 

April,  1839. 

=====   APPEAL   FROM   THE   GODET  OF  THE   FIRST  JUDICIAL  DI8TEICT,  JUDGE  WATTS 
'AR't  rEBSIDIHO. 

In  the  oath  or  affidavit  for  tho  arrest  of  a  debtor,  the  affiant  must  swear 
from  his  pertonal  and  direct  knowledge,  that  the  debt  is  due  and  unpaid, 
and  not  from  what  he  may  have  learned  or  knows  from  others. 

This  IS  an  action  on  several  promiseory  notes,  amounting 
to  six  hundred  dollars,  signed  by  Pyne  &  Huntington.  The 
defendants  were  arrested  on  an  affidavit  of  the  plaintifTs 
agent,  and  took  a  rule  on  the  plaintiff  to  show  cause  why  the 
order  of  arrest  should  not  be  set  aside  on  the  insufficiency  of 
the  affidavit.  Oallway,  the  agent,  swears  that  the  defend- 
ants are  indebted  to  the  plaintiff  in  the  sum  of  six  hundred 
dollars,  which  sum  is  now  due ;  and  that  they  are  about 
departing  from  the  state,  without  leaving  in  it  property  suffi- 
cient to  satisfy  this  demand,  etc. 

On  the  trial  of  the  rule,  Gallway  was  called  as  witness^ 
and  stated  that  he  knew  nothing  of  the  indebtedness  of  the 
defendants  to  the  plaintiff,  but  through  the  representation  of 
the  latter,  by  letter,  and  the  possession  of  the  notes  sued  on. 
He  is  not  acquainted  with  the  signatures  of  the  defendants. 

On  this  evidence,  the  district  judge  made  the  rule  absolute, 
and  set  aside  the  order  of  bail.    The  plaintiff  appealed. 

« 

Elmore  and  £fng,  for  the  plaintiff,  contended,  that  the  dis- 
trict judge  erred,  in  receiving  evidence  to  contradict  or  vary 
the  tenor  of  the  affidavit.  It  was  sufficient,  of  itself,  to 
authorize  the  order  of  arrest,  and  its  terms  cannot  be  varied 
or  contradicted  by  parole  testimony. 

2.  The  affidavit  is  in  positive  terms,  and  states  absolutely 
the  indebtedness  of  the  defendants.  The  affiant  was  satis- 
fied of  the  fact,  and  swore  positively,  and  not  that  he  derived 
his  knowledge  from  this  or  that  source,  or  from  any  par- 
ticular individual.  All  knowledge  is  derivative,  and  if  one 
is  informed  of  the  existence  of  particular  facts,  from  authen- 
tic sources,  so  as  to  produce  conviction  on  the  mind,  the 
knowledge  of  them  is  his  own. 


BlCBOLSOir 
VATTOX. 
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Ckbm,  CtniirU,  Eistsbv  Diet. 

Euiiis,  Xj  delivered  the  opinion  of  the  court. 

Gallway,  (he  plaintifTs  agent,  made  an  affidavit,  upon 
which  the  defendants  were  arrested. 

On  a  rule  to  show  cause  whj  the  order  of  arrest  should 
not  be  set  aside,  Oallway  declared  that  he  knew  nothing  of 
the  indebtedness  of  the  defendant,  except  from  the  repre- 
sentation of  the  plaintiff,  by  letter,  and  the  possession  of  the 
notes  sued  on»  the  signatures  to  which  he  is  unacquainted 
with. 

The  article  215  of  the  Code  of  Practice  requires,  on  the 
part  of  the  persou  making  the  oath  for  the  arrest  of  a  debtor, 
f€f9€fnial  and  direct  knowledge  of  the  debt's  being  due  :  the 
oath  of  the  agent,  based  on  what  he  may  know  or  have 
learned  from  the  creditor,  is  expressly  declared  to  be  insuf- 
ficient. 

It  18,  therefore,  ordered>  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


NICHOLBOKi  TUTOR,  ETC.  VS.  PATTON. 

APPEAL   FROM   THE   COURT    OF    THE   FIRST    JUDICIAL  DISTRICT,  JUDGE 

WATTS  FRB8IDINO. 

An  agent  is  a  competent  witness  for  his  principal  in  all  cases,  except  where 
suit  is  brought  against  the  principal,  on  account  of  the  negligence  of  the 
agent. 

So,  in  an  action  for  the  recovery  of  a  lost  note  against  a  broker,  who 
bought  it  of  a  notary's  clerk,  the  notaiy  was  received  as  a  competent 
witness,  to  prove  that  his  clerk  had  purloined  the  note  from  his  office  and 
sold  it  to  the  defendant,  notwithstanding  he  was  Uie  agent  employed  to 
demand  payment. 
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Einsur  Dm.  ^  "^  action  for  the  recovery  of  a  lost  note,  when  the  fact  of  ihe  Iom  is 
April,  1839.  proved,  the  defendant  must  show  that  he  came  in  poasession  of  it  in  the 

jncHOLaoir  regular  course  of  trade,  and  that  he  acquired  it  in  good  faith,  and  for  a 

'°'-  a  valuable  consideration. 

VATTOir. 

When  a  note  is  taken  by  a  broker,  under  oarcnmstances  affording  reason- 
able ground  of  suspicion,  he  should  inquire  if  the  party  came  by  it 
honestly ;  and  if  he  takes  it  under  these  circumstances,  with  a  view  to 
his  profit,  it  is  at  his  own  risk. 

This  is  an  action  to  recover  the  possession  of  a  promissory 
note  of  two  thousand  four  hundred  dollars,  drawn  by  F. 
Frey,  and  endorsed  by  Schnoiidt  &  Longer,  alleged  to  be  in 
the  hands  of  the  defendant,  and  wrongfully  claimed  and 
detained  by  him.  The  plaintiflf  alleges,  that  the  note  is 
owned  by  the  minor  children  of  the  late  Samuel  Spotts,  of 
whom  he  is  the  tutor,  and  that  he  is  entitled  to  demand  the 
possession  or  its  proceeds,  for  which  he  prays  judgment 
against  the  defendant  accordingly. 

The  defendant  pleaded  a  general  denial,  and  averred,  that 
true  it  was  he  had  the  note  in  his  possession,  but  was  the 
lawful  proprietor,  having  received  it  in  the  regular  course  of 
trade,  in  good  faith,  and  for  a  valuable  consideration. 

Upon  these  pleadings  and  issues  the  cause  was  tried  before 
the  court  and  a  jury. 

Wm.  Christy,  Esq.,  the  notary  public,  with  whom  the 
note  in  controversy  was  deposited  by  the  plaintiff,  testified, 
that  in  May,  1835,  shortly  after  the  note  was  executed,  he 
ascertained  that  it  was  missing  from  his  office,  together  with 
one  other.  He  immediately  advertised  them  in  two  of  the 
newspapers.  He  soon  discovered  that  W.  Finney,  his  lead- 
ing clerk,  took  the  note  and  pledged  it  to  the  defendant,  who 
lent  him  the  sum  of  one  thousand  two  hundred  dollars, 
which  sum  was  to  have  been  returned  by  Finney,  and  the 
note  taken  up  in  a  few  days.  These  facts  in  relation  to  the 
pledge,  witness  had  from  the  defendant  himself,  who  called 
on  him  about  two  days  after  the  note  was  advertised. 

Witness  produced  a  letter  to  him  from  Finney,  dated  at 
Mobile,  the  I5th  of  May,  1835,  acknowledging  that  he  had 
taken  this  note,  which  was  for  two  thousand  four  hundred 


tit. 
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« 

doUare,  payable  the  15th  of  January,  1836,  and  pledged  it  to  EAvnur  Dmt. 
the  defendant  for  one  thousand  two  hundred  dollars,  with     -4^  ^»^9. 
the  intention  of  redeeming  it,  but  that  his  misfortunes  pre-     HicHoisoir 
vented  him. 

All  this  testimony  was  objected  to  by  the  defendant's 
counsel,  but  was  received  by  the  court,  and  a  bill  of  excep- 
tions taken. 

The  advertisement  of  the  notes  was  put  in  the  papers  by 
the  notary,  the  27th  of  May,  18S5.  The  plaintiff  made  full 
proof  of  the  loss  of  the  note,  and  that  it  was  duly  advertised. 
The  defendant  admitted  he  had  received  it,  but  that  he  had 
discounted  or  purchased  it  in  due  course  of  business  for  the 
sum  of  one  thousand  two  hundred  dollars. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed. 

Pdrce,  for  the  plaintiff. 

J.  Slidell,  for  the  defendant. 

Ro$tj  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  tutor  of  certain  minors,  claims  from  the 
defendant,  in  their  behalf,  a  promissory  note  of  two  thousand 
four  hundred  dollars,  which  was  lost  or  mislaid,  while  in  the 
possession  of  W.  Christy,  acting  as  the  plaintiff's  agent. 

The  defendant  admits  the  possession  of  the  note,  but  avers 
that  he  is  the  lawful  proprietor  thereof,  having  purchased 
and  received  the  same  in  the  regular  course  of  trade,  in  good 
faith  and  for  a  valuable  consideration.  The  jury  gave  a 
verdict  against  the  defendant,  and  his  motion  for  a  new  trial 
being  overruled,  judgment  was  rendered,  and  be  appealed. 
During  the  trial,  a  bill  of  exceptions  was  taken  to  the 
opinion  of  the  court,  admitting  W.  Christy  as  witness,  on  the 
ground,  that  he  was  the  depositary  of  the  note,  and  was 
responsible  for  the  act  of  Finney,  his  clerk,  who  had  pur- 
loined said  note  as  stated  by  W.  Christy,  on  his  voir  dire. 
The  question,  how  far  an  agent  can  be  a  witness  in  matters 
connected  with  his  agency,  and  involving  his  responsibility. 
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Eartrrv  DrtT.  has  repeatedly  been  submitted  to  the  decision  of  this  court, 

April  1839.     and  the  rule  settled  by  their  decision  and  recognized  by  the 

iricHouoH      courts  of  the  other  states,  appears  to  be,  that  an  agent  can 

^4^*.       ^®  ^  witness  in  all  cases  except  in  such  as  are  brought 

An  RgeDt  is  a  against  the  principal,  on  account  of  the  negligence  of  the 

ueMforhTsprinl  ^i^^^  5  ^"  *"  ^^^^  cases,  he  canuot  be  a  witness  for  the  prin- 
cipal in  all  ca-  cipal.  Practical  Abridgment  of  Common  Law  Coh^^  voL  8, 
vhere  tuit  is  page  432.  Ttie  present  action  does  not  come  within  that 
uIi^p??L^!on  exception  ;  and  the  fact  to  be  proved  is  one,  for  the  proof  of 
acooutit  of  the  which,  froiT)  the  necessity  of  the  case,  the  law  is  satisfied 
the  agent  with  an  inferior  degree  of  evidence. 

tion for ihereco'  Articles  2268  and  2269  of  the  Louisiana  Code,  provides, 
very  of  a  lost  (hat  the  loss  of  written  instruments  containing  obligationa 

note    against    a  -i  .  ,       .  j  ,        .  . 

broker,  who  may  be  proved  by  such  circumstances,  supported  by  the  oath 
nouwy^s  '*  derkt  °^  ^he  party,  as  renders  the  loss  probable,  provided  it  has 
the  notary  was  y^^j^  advertised  within  a  reasonable  time.     In  this  case  the 

rcoeived    as     a  ^ 

oompetei^  wit-  advertisement  is  shown.  The  defendant  admits  that  the 
that'  his  oierk  note  exists  in  his  possession,  and  if  under  these  circumstan- 

SUf  n^'frJTm  ^^  ^^®  ^^^  ^^  ^^^  owner  would  be  legal  evidence  of  the 
his  office,  and  loss,  we  do  not  see  upon  what  grounds  that  of  his  agent 
^ndant,  not-  could  be  excluded.  We  are,  therefore,  of  opinion,  that  the 
WM  *1hf  "a^n*  testimony  was  properly  admitted. 

employed      to      The  introduction  of  a  letter  of  Finney  as  evidence,  was 

In  an'  action  also  excepted  to  by  the  defendant.     We  deem  it  unnecessary 

o?  a*^iort*^*otc[  ^  notice  it ;  the  letter  only  went  to  show  the  manner  in 

when  the  fact  of  ^hich  the  noto  was  lost,  and  how  it  came  in  the  possession 

the  loss  IS  pro-     -     ,         ,    -      ,  mt  ^  i 

Ted,  the  defend-  Of  the  defendant    Those  facts  do  not  appear  to  us  mate* 

ant   must   show    .^i  .      .. 

that  he  came  in  "»!  tO  the  ISSUO. 

Fn  *thl"**"  ^i«  "^^^  ^^^  ^^  ^^^  '^^  ^^^S  proved,  the  defendant  must  show 
coarse  of  trade,  that  he  Came  in  possession  of  the  note  in  the  regular  course 
ouireditin  Kood  of  trade,  and  that  he  acquired  it  in  good  faith  and  for  a  valu- 
vaiMbre^^'consi-  *^^'®  Consideration ;  for  we  take  the  rule  as  settled  in  Eng- 
deration.  land,  in  the  case  of  Gill  vs.  CubiU  et  al.  for  our  guide ;  when 

When  a  note  .  i  •  .      i  i  .  «.     t.  ^ 

is  uken  by  a  a  note  IS  taken  by  a  broker,  under  circumstances  anording 
clmimstan^!!*'^  reasonable  grounds  of  suspicion,  questions  must  be  asked  and 
affording  reason-  inquiries  made,  whether  the  party  from  whom  it  is  received, 
suspi^on,  he  Came  by  it  honestly  or  not,  and  if  the  broker  takes  it  under 
the^party  °ouiie  ^0^  circumstauces,  With  a  view  to  profits  arising  from  inte* 
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rest  or  commission,  or  merely  because  the  names  upon  it  or  Eabtebn  Dist* 
some  of  them  are. good,  then  he  takes  it  at  his  risk,  or  ^hat     ^^ip^  1839. 
ought  in  the  contemplation  of  a  reasonable  man  to  be  a  risk,      mcHouMar 
whether  it  be  stolen  or  not,  he  takes  it  at  his  peril.     In  that  '^^ 

case,  one  of  the  judges  said,  after  commenting  upon  the  evi-  ^j  n  honestly, 
dence,  "  I  think  those  circumstances  tend  strondy  to  show  ?"**  '^^J^  ^^^ 

'  °  "^  It    under   these 

that  the  party  who  discounted  the  bill,  did  not  choose  to  circumstances, 
make  inquiry ;  but  supposing  the  questions  might  not  be  ^is  profit,^Tt  u 
satisfactorily  answered,  rather  than  refuse  to  take  the  bill,  '^  **"  **^"  "'^' 
took  the  risk,  in  order  to  get  the  profit  arising  from  commis- 
sion and  interest."   S  BamewaU  and  CressvoeWs  Reports^  466. 

In  the  present  case,  Finney  was,  to  the  knowledge  of  the 
defeodant,  a  notary's  clerk,  without  any  apparent  means. 
The  note  was  one  given  in  pursuance  of  an  act  passed  before 
his  employer,  and  was  signed  by  him  ne  varietttr.  Both 
drawer  and  endorser  were  men  with  whom  Finney  was  not 
kDOwn  to  be  in  the  habit  of  dealing,  and  it  was  taken  by  the 
defendant  without  asking  any  question?.  A  broker  testifies 
that  it  is  not  usual  to  &sk  questions  on  those  occasions,  but 
that  under  the  peculiar  circumstances  of  this  case,  if  the  note 
had  been  ofiered  to  him,  he  would  have  ascertained  how 
Finney  came  by  it,  before  discounting  it.  Another  broker 
testifies,  that  he  refused  some  time  before  to  take  a  note  of 
the  same  kind  oflered  him  by  Finney.  The  defendant  told 
one  of  the  witnesses,  shortly  after  the  disappearance  of  Fin- 
ney, that  he  had  taken  the  note  from  him  on  pledge,  for  a 
loan  of  twelve  hundred  dollars,  which  the  borrower  had  pro- 
mised to  refund  in  a  few  days,  when  the  note  was  to  have 
been  returned  to  him.  Pickrell,  the  clerk  of  the  defendant, 
swears  that  the  defendant  gave  Finney  a  check  for  twelve 
hundred  dollars,  and  placed  the  note  in  his  strong  box ;  that 
witness  being  the  book-keeper  of  the  defendant,  asked  what 
he  was  to  do  with  the  note,  when  the  defendant  replied,  that 
he  had  given  Finney  twelve  hundred  dollars,  and  there  was 
the  note  in  the  box.  That  the  note  thus  remained  without 
being  entered  in  the  books  of  the  defendant  as  his  own,  up 
to  the  time  of  the  departure  of  the  witness  for  the  north. 

It  is  proved  on  the  part  of  the  defendant,  that  Christy  had, 
28  VOL.  XIII. 


F2TD0UX  IT  AL. 


218  CASES  IN  THE  SUPREME  COURT 

EifTxiui  Dm.  at  various  limes,  endorsed  notes  of  small  amounts  for  Finney, 
'^P^  ^^3^*  which  had  been  discounted  in  the  market,  and  it  is  shown 
BAPP  T  that  he  was  his  confidential  clerk.  Brokers  testify,  that  it 
frequently  occurs,  that  only  part  of  the  proceeds  of  notes  dis- 
counted are  paid  the  first  day,  and  that  the  calculation  of 
interest  and  of  the  balance  due,  are  left  for  further  settle- 
ment ;  those  transactions  are  not  generally  entered  upon  the 
books  until  their  (ermioati<Mi. 

We  do  not  think  that  these  circumstaoces  tended  materi- 
ally to  diminish  the  grounds  of  suspicion  which  the  peculiar 
situation  of  Finney  and  the  nature  of  the  paper  he  ofiered 
were  calculated  to  inspire,  nor  does  it  affect  the  declaration  of 
the  defendant  that  he  took  the  note  in  pledge.  We  are  of 
opinion,  that  (he  judgment  of  the  District  Court  ought  to  be 
affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  thai  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


KAPP  vs.    PfiYBOUX,   £T  AL.,   NO.    12,784. 
SAME  V8.   aiYABDE,   NO.    13,138. 

APPEAL  F&OH  THE   COUET  OF  THE  FIEBT  JDOICIAL  DIfiTEICT,  JUDGE  WATT8 

PRESIDING. 

A  leparation  from  bed  and  board  by  the  tribunals  of  France,  does  not  re- 
moTe  the  wife's  incapacify  to  sue,  without  the  authorization  of  her 
husband. 

The  plaintiff,  Henriette  Catharine  Rapp,  separated  from 
bed  and  board  from  her  husband,  J.  B.  Gruerin,  sues  to 
recover  from  the  firm  of  Peyrour,  Rivarde  Sl  Co.,  the  sum  of 
two  thousand  two  hundred  and  twenty-four  dollars,  the 
amount  of  a  note  which  she  alleges  her  husband  put  into 
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their  bands  for  GoUection,  the  7th  June,  18SS,  when  she  and  Eastsrii  dist. 
her  husband  were  on  the  eve  of  starting  for  France.  ./gpi^tZ,  i880. 

The  p]ainti£f  alleges  that  this  note  was  her  separate  and         nin 
paraphernal  property,  and  that  she  alone  is  entitled  to  receive  pkybo^  stjil. 
the  proceeds  thereof.    That  in  a  judgment  and  act  of  sepa- 
ration,  rendered  in  18S4,  by  the  tribunals  in  France,  between 
her  and  her  husband,  he  acknowledges  this  note  to  be  her 
own  separate  property.    She,  therefore,  prays  judgment,  etc. 

The  defendant  Rivarde,  answered  separately,  and  admitted 
the  firm  had  collected  the  amount  of  the  note  mentioned,  and 
that  the  proceeds  was  in  their  hands,  and  that  it  belonged  to 
her  husband  in  France,  and  not  to  her.  He  further  averred, 
that  he  had  purchased  seven  slaves  from  her  and  her  hus- 
band, when  they  were  about  leaving  this  state  for  France,  in 
June,  1833,  for  the  sum  of  two  thousand  five  hundred  and 
fifty  dollars,  and  that  she  had  since  demanded  them  to  be 
returned  to  her,  as  having  been  illegally  sold,  being 
her  dotal  property,  and  he  was  in  danger  of  eviction  ;  where- 
fore, it  became  necessary  to  hold  this  money  to  indemnify 
him  in  case  suit  was  instituted  and  the  slaves  recovered  from 
him.  He  then  sets  up  a  claim  for  indemnification,  etc.,  and 
calls  in  the  husband  to  ratify  the  sale  of  the  slaves ;  and 
prays  that  the  suit  be  dismissed. 

The  other  defendents  pleaded  a  general  denial^  and  adopt- 
ed the  answer  of  Rivarde. 

The  plaintifi*  also  instituted  her  suit  against  Rivarde  for 
the  slaves,  alleging  that  she  brought  them  in  marriage,  and 
that  they  were  constituted  her  dotal  properly,  which  she  was 
unauthorized  and  incapacited  to  alienate. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
it  became  absolutely  necessary  for  the  plaintiQ*  and  her  hus- 
band to  sell  the  slaves  in  question,  when  they  were  about  to 
remove  to  France,  in  June,  1833,  and  that  he  purchased 
them  at  their  special  request,  in  good  faith ;  the  husband 
warranting  the  sale  and  title,  etc.  That  the  sale  has  been 
ratified  by  the  plaintiff  since  she  was  separated  in  bed  and 
board  from  her  husband,  and  made  capable  of  contracting 
for  her  dotal  and  paraphernal  rights,  and,  also,  of  alienating 
them,  by  receiving  the  price  of  said  slaves  from  her  husband. 
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fiAffrsKH  DiBT.      The  defendant  prays  for  judgment,  and  that  J.  B.  Gaerin, 

April,  1839.     the  husband,  residing  in  France,  be  served  with  a  copy  of 

RAPP         these  proceedings,  and  an  attorney  appointed  to  correspond 

, „„J!!!'—  ..  with  him  and  to  defend  this  suit;  and  that  in  case  of  recov- 

PXTBOVX  ET  AL.  ' 

ery  by  the  plaintiff,  that  judgment  be  rendered  over  against 
him  for  the  value  of  the  slaves,  with  damages  and  costs. 

These  two  suits  were  consolidated  and  tried  together. 

There  was  judgment  for  the  defendant,  Rivarde,  in  the 
suit  for  the  slaves.     The  plaintiff  had  judgment  against  the 
defendants  for  the  proceeds  of  the  note,  etc.     From  the  final 
judgment  rendered  in  these  consolidated  cases,  the  plaintiff 
appealed. 

D.  and  /.  Seghersy  for  the  plaintiff. 

Canon^  for  the  defendents. 

Rostf  /.,  delivered  the  opinion  of  the  court. 

These  cases  were  consolidated  and  tried  together  in  the 
court  below.  Judgment  was  given  in  favor  of  the  plaintiff 
in  the  first  suit,  and  against  her  in  the  second ;  from  that 
part  of  the  judgment,  she  has  appealed.  This  action  is  insti- 
tuted to  recover  certain  slaves  formerly  sold  by  the  plaintiff; 
on  the  ground  that  they  formed  part  of  her  dowry  and  could 
not  be  alienated.  Her  husband,  cited  in  warranty  by  the 
defendant,  has  appeared  and  denied  the  authority  of  the 
plaintiff  to  appear  in  court.  It  is  in  evidence  that  she  resided 
several  years  in  France  with  her  husband,  and  was  separated 
from  bed  and  board  by  the  tribunals  of  that  country ;  her 
incapacity  did  not  cease  thereby,  and  we  are  of  opinion  she 
cannot  maintain  her  present  appeal. 

The  case.  No.  12,748,  is  not  before  us,  and  cannot,  there- 
fore, be  affected  by  our  judgment.  In  the  case.  No.  13,138, 
it  is  ordered,  adjudged  and  decreed,  that  the  appeal  be  dis- 
missed with  costs. 
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STATE  OF  IiOUISIANA  VS.  JUDGE  BERMUDEZy  EAiTsnir  Dist. 

Jipril,  1839. 

ON    AN   APPLICATION    FOR    A   MANDAMUS.  ' 

STATE 

When  &  foreign  will,  doly  authenticated  and  admitted  to  probate  in  the  ,  '^'' 
country  of  the  testator's  domicil,  is  presented  for  registry  in  a  parish  of 
this  state,  and  no  dative  testamentary  executor  is  asked  for,  and  it  not 
appearing  that  there  are  any  creditors,  heirs,  or  legatees  here,  and  the 
property  is  moveable,  the  judge  of  probates  in  such  cases  is  bound  to 
admit  the  registiy  and  execution  of  the  will,  without  any  other  form  than 
that  of  registry. 

This  case  comes  before  the  court  oq  an  application  for  a 
mandamw  to  the  judge  of  probates  for  the  parish  and  city  of 
New-Orleans,  commanding  him  to  order  the  execution  and 
registry  of  the  will  of  Robert  Wardlaw  Ramsay,  deceased, 
late  a  resident  of  Great  Britain,  which  was  made  and  duly 
authenticated  and  admitted  to  probate  in  that  country. 

Ambrose  Lanfear,  resident  in  New-Orleans,  appeared  and 
made  affidavit  that  he  was  the  attorney  in  fact  of  Messrs. 
John  Wardlaw,  Alexander  Pringle,  and  John  Smith  Cun- 
ningham, all  residents  of  Great  Britain,  and  in  their  behalf 
presented  the  following  petition  for  a  mandamus : 

"  That  Robert  Wardlaw  Ramsay,  also  a  resident  of  Great 
Britain,  died  in  England,  leaving  his  last  will  and  testament 
duly  executed,  whereby  he  appointed  these  petitioners  his 
testamentary  executors  ;  that  said  will  has  been  duly  proved 
before  a  competent  judge  of  the  place  where  it  was  received, 
and  that  a  duly  certified  and  authenticated  copy  of  said  will 
and  probate  has  been  delivered  to  petitioners  by  the  compe- 
tent tribunal  aforesaid. 

Petitioners  further  aver,  that  although  said  deceased  was 
a  resident  of  Great  Britain,  aforesaid,  and  although  his  prin- 
cipal estate  and  fortune  were  in  that  country,  was  possessed 
of  certain  shares  of  the  capital  stock  of  the  Louisiana  State 
Bank,  an  incorporated  institution  of  this  state,  established  in 
the  city  of  New-Orleans,  and  that  not  only  by  the  terms  of 
said  will,  but  also  by  the  established  law  of  Great  Britain, 
the  country  where  it  was  made,  the  property  in  said  stock 
became  vested  in  petitioners,  who  have  a  title  thereto. 
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EA0nB3r  Dm.      Petitioners  further  show,  that  by  the  laws  of  this  state  it  is 

April,  1889.     provided,  that  testaments  made  in  foreign  states  cannot  be 

0TATB        carried  into  efiect  on  property  in  this  state,  without  being 

9*wE,  Bjouanm  registered  in  the  court  within  the  jurisdiction  of  which  the 

property  is  situated,  and  the  execution  thereof  ordered  by  the 
judge ;  {Louinama  Code^  article  1681 ;)  and  that  in  compli- 
ance with  the  law,  and  in  order  to  obtain  said  stock,  they 
made  application  to  the  Court  of  Probates,  in  and  for  the 
parish  and  city  of  New-Orleans,  where  said  property  is  situ- 
ated, for  an  order  for  the  registry  and  execution  of  said  testa- 
ment, and  did  annex  to  the  petition  to  said  court,  a  duly 
authenticated  copy  of  said  will,  and  of  the  probate  thereof. 

Petitioners  aver,  that  judge  J.  Bermudez,  the  judge  of  said 
court,  refuses  to  give  the  order,  which  by  law  he  is  bound  to 
give,  for  the  execution  and  registry  of  said  will,  but  declares 
that  he  will  ^ive  no  such  order,  without  coupling  with  it  a 
further  order  appointing  dative  testamentary  executors,  which 
further  order,  if  given,  would  in  reality  annul  that  which  by 
law  he  is  bound  to  give,  and  render  it  nugatory,  and  would 
subvert  and  prevent  the  execution  of  the  will,  instead  of  aid- 
ing it,  as  the  law  requires. 

Petitioners,  therefore,  humbly  pray  your  honorable  court 
to  issue  an  order  to  the  said  judge  Bermudez,  directing  him 
to  give  an  order  for  the  execution  and  registry  of  said  will, 
as  provided  for  in  article  1681  and  1682  of  the  Louisiana 
Code,  and  without  imposing  any  conditions,  nor  requiring 
any  formalities  not  provided  for  in  said  two  articles  of  the 
Code ;  or  that  the  said  judge  Bermudez  show  cause  to  the 
contrary,  within  a  certain  time,  to  be  fixed  by  this  court,  and 
that  the  court  will  grant  such  other  order  in  the  premises  as 
justice  may  require. 

A  rule  was  taken  on  the  judge  of  probates,  ordering  him 
to  grant  the  prayer  of  the  petitioners,  or  show  cause  to  the 
contrary. 

The  judge  showed  for  cause  ;  "  Ist.  That  a  final  decree 
was  rendered  in  this  case  on  the  24th  December  last,  (1838) 
and  signed  by  me  on  the  22d  March  instant,  (1839,)  from 
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which  decree  I  have  always  been,  and  am  still  ready  to  grant  eaotbut  Dut. 
an  appeal ;  it  being,  in  my  opinion,  the  only  remedy  the     -^'^  tsso. 
applicants  are  entitled  to.    The  decree  reads  as  follows :        ^^^^ 
*  It  is  ordered,  that  the  accompanying  duly  certified  copy  of  ,      ««• 
the  last  will  and  testament,  and  the  documents  and  certifi- 

m 

cates  thereto  annexed,  be  registered,  homologated,  and  car- 
ried into  execution.  And,  inasmuch  as  the  testamentary 
execaioiB  in  said  will  named,  reside  permanently  out  of  the 
slate  of  Louisiana,  to  wit,  in  the  kingdom  of  Great  Britain, 
it  is  ordered,  that  Christopher  Adams,  junior,  be  appointed 
dative  testamentary  executor  of  the  deceased  Robert  Ward* 
law  Ramsay,  upon  his  complying  with  all  the  legal  requi- 
sites of  the  law.' 

2.  I  answer  next,  that  the  above  decree  was  rendered  by 
me  in  conformity  with  the  settled  jurisprudence  of  the  state, 
as  evinced  by  the  repeated  decisions  of  the  supreme  court,  in 
the  cases  of  Berluchaux  vs.  Berluehaux  et  od.,  7  Louisitma 
ReporiSy  539 ;  8  Lovitiana  Reports,  84 ;  9  Lotdriana  ReportM, 
234 ;  to  which  cases  I  call  the  attention  of  this  honorable 
court,  expressly  denying  to  the  applicants  the  right  of  restricts* 
ing  me  to  the  two  articles  of  tiie  Louisiana  Code  by  them 
quoted,  as  if  the  whole  compass  of  the  laws  and  jurisprudence 
of  this  state  was  not  open  to  me." 

Upon  this  issue  the  court  pronounced  the  following  judg- 
ment, making  the  rule  absdule. 

Benjamin  and  Gfrima,  for  the  application. 

EustiSf  /.,  delivered  the  opinion  of  the  court 

In  this  case  we  granted  a  rule  on  the  judge  of  the  Court 
of  Probates,  to  show  cause  why  he  should  not  grant  an  order 
for  the  registry  and  execution  of  the  will  of  the  deceased,  as 
provided  in  articles  1681  and  1682  of  the  code. 

It  is  stated,  in  the  petition,  that  the  will  was  made  in 
England,  and  has  been  admitted  to  probate  there ;  that  a 
copy  duly  authenticated  of  the  will  and  probate  thereof,  has 
been  presented  to  the  judge  of  the  court  of  probates  by  the 
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BiiTziiTr  DisT.  petitioDers,  who  are  the  testamentafy  executors,  with  a 

April,  1839.     prayer  for  an  order  for  the  execution  and  registry  of  the  will* 

STATE  They  allege,  that  the  judge  refuses  to  give  an  order  for 

,.  .    **• the  reffistry  and  execution  of  the  will,  without  coupling  with 

it  an  order  for  the  appointment  of  a  dative  testamentary 
executor.  They  pray  for  a  tnamiamttf  to  the  judge  of  the 
Court  of  Probates,  commanding  him  to  give  an  order  for  the 
registry  and  execution  of  the  will,  absolutely  and  uncon* 
ditionally. 

The  rule  was  served  on  the  judge  of  the  Court  of  Probates, 
on  the  21  St  of  March  last* 

The  judge,  in  answer  to  the  rule,  states,  that  a  final  decree 
was  rendered  in  this  case  on  the  24th  of  December  last,  and 
signed  on  the  22d  of  March  instant,  from  which  he  has 
always  been  ready  to  grant  an  appeal,  which  he  considers  to 
be  the  only  remedy  the  applicants  are  entitled  to.  It  appears 
that  the  decree  of  registry  and  execution  was  accompanied 
with  an  order  appointing  Christopher  Adams  dative  testa- 
mentary executor  of  the  deceased,  on  his  complying  with  the 
requisites  of  the  law. 

It  does  not  appear  that  any  application  was  made  to  the 
Court  of  Probates  for  the  appointment  of  a  dative  executor, 
by  a  creditor  or  any  person  having  an  interest  in  the  estate ; 
nor  does  it  appear  that  there  are  any  creditors,  heirs,  or  lega- 
tees of  the  testator  in  the  state  ;  and  it  is  not  denied  that  his 
domicil  was  in  the  kingdom  of  Great  Britain,  nor  that  the 
property  of  the  succession  within  the  jurisdiction  of  the  court 
is  moveable. 

We  are  bound  to  consider  the  decree  of  the  Court  of 
Probates  of  the  24th  of  December,  and  signed  on  the  22d 
of  March,  after  the  service  of  the  rule,  as  a  nullity.  The 
rule  is  made  absolute.  The  judge  of  the  Court  of  Probates 
is  commanded  to  order  the  registry  and  execution  of  the  will, 
without  any  other  form  than  that  of  registry. 
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VANCE  VS.  TOTJRNE  AND  BECKWITH.  ISabtxrit  Dibt. 

Jipril,  1839. 


▲PPKAL  F&OH  THE   COURT  OF  THE  FIRST   JUDICIAL  OISTEIOT,  JUDGE  WATTS  ==^===== 

PRESIDING.  TANCE 

In  commutative  contracts  it  is  the  duty  of  the  party  claiming  damages  for  ^'^^'^'^  ^^  ^^ 
non-performance,  to  show  that  he  offered  to  perform  his  part,  at  the  time        ^g   22S| 
implied  in  the  contract,  and  that  he  has  put  the  adverse  party  in  default.         -  13        025] 

This  is  a  pre-requistte  to  the  recovery  of  damages. ^^1 

The  damages  at  the  time  of  the  default  or  bresch  of  the  contract,  are  the 
only  damages  that  can  be  recovered. 

In  an  action  by  the  vendee,  for  the  breach  of  a  contract  of  sale  by  the  ven- 
dor, in  not  delivering  the  article,  the  measure  of  damages  is  the  price  of 
the  article  ai  ihe  time  of  the  breach  of  the  contnict.  Shepherd  ei  a  I,  vs. 
Hamp/on,  3  Wheaton^  200. 

The  facts  and  pleadings  in  this  case,  are  fully  stated  in  the 
following  opinion  and  judgment,  of  the  district  judge  who 
presided  at  the  trial : 

**  This  is  a  suit  for  non-compliance  with  a  stock  contract. 
The  petition  alleges  that  Tourn6  &  Beckwith  are  indebted 
to  Vance  in  two  thousand  eight  hundred  dollars  for  this: 
that  on  24th  June,  1834,  Vance  purchased  from  Tourne  & 
Beckwith,  four  hundred  shares  of  Mechanics'  and  Traders* 
bank  stock,  at  twenty-six  dollars  per  share  for  thirty  dollars 
paid.  That  Vance  is,  and  was  always,  ready  to  pay  the 
price,  but  that  Tourne  &  Beckwith  refused  to  comply  with 
their  contract,  as  the  stock  was  rising  in  the  marker,  and 
although  Vance  was  always  insisting  on  his  contract,  they 
have  refused.  That  twenty  dollars  per  share  has  since  been 
paid  on  the  contract,  and  Tourn6  &  Beckwith  have  since 
sold  the  four  hundred  shares  so  belonging  to  petitioner, 
Vance,  for  fifty  dollars  per  share ;  and  Vance  claims  the 
seven  dollars  per  share  profit.  This  petition  was  filed  on  9th 
July,  1835,  more  than  one  year  after  the  alleged  contract. 

**  The  answer  is  a  general  denial. 

^'  It  appears  that  on  24th  June,  1834,  Tourn6  &  Beckwith 
signed  a  memorandum,  by  which  they  say :  *  We  have  sold 
to  J.  Kilty  Smith  four  hundred  shares  of  Mechanics'  and 
29  VOL.  XIII. 
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Eabtsrk  Dist. -Traders'  bank  stock,  upon  which  thirty  dollars  has  been  paid, 

^prii,  18.39.     ^i  twenty-six  dollars  per  share  for  the  thirty.' 

VAHCB  "  I^  also  appears  that  Smith  was  the  broker  of  Vance;  that 

'^'  on  the  stock  ffenerally,  on  24th  June,  18S4,  the  full  share  of 

fifty  dollars  was  paid  up,  but  that  Tournfe  &  Beckwiih  were 

in  default  for  twenty  dollars  of  instalments. 

"I  ^also  consider  that  twenty-six  dollars  per  share  for 
thirty  dollars  paid,  was  on  24th  June,  1834,  the  correlative 
value  of  forty-seven  dollars  for  fifty  dollars  paid  ;  and  that 
these  were  the  market  prices  of  the  stock  ;  the  thirty  dollar 
stock  not  being  entitled  to  dividend,  was  proportionally  of 
less  value  th&n  the  fifty  dollar  stock. 

**  The  cashier  and  president  of  the  bank  refused  to  allow 
of  the  transfer,  having  taken  a  pledge  of  the  stock  for  money 
borrowed  on  it ;  but  with  a  clause  similar  to  that  which  has 
been  declared  illegal,  in  the  case  of  The  Syndics  of  Yard  ^ 
Blots  vs.  The  Mechanics*  and  Traders^  Bank.  This  debt  and 
the  remaining  instalments  were  to  be  paid  by  Vance  at  the 
time  of  transfer,  but  Tourn6  &  Beckwith  had  other  engage- 
ments with  the  bank,  in  which  the  bank  had  vested  the 
stock. 

^^  Vance,  through  Smith,  made  a  written  demand  of  the 
stock  shortly  afterwards,  but  at  what  date  in  particular. 
Smith  is  unable  to  prove ;  nothing  further  was  done  by 
Tourn6  &  Beckwith,  nor  by  Vance;  the  terms  of  this  demand, 
in  writing,  are  not  proved.  Vance  instituted  this  suit,  as  we 
see,  a  year  after  the  agreement. 

Vance  proves  that  Tourn6  &  Beckwith  sold  four  hundred 
shares  of  Mechanics'  and  Traders'  Bank,  on  4th  February, 
1835,  at  fifty-two  dollars  and  fifty  cents  for  fifty  dollars  paid. 

"Notwithstanding  the  very  ingenious  and  specious  way  ia 
which  the  petition  is  drawn,  this  action  is  and  can  be  no 
other  than  an  action  for  non-fulfilment  of  a  stock  contracts 
As  there  was  no  future  time  fixed  for  delivery  or  transfer  of 
the  stock,  it  was  to  be  delivered  and  transferred  immediately^ 
and  if  Tourne  &  Beckwith  did  not  immediately  transfer  the 
stock,  Vance  had  a  right  to  go  into  the  stock  market  and 
buy  an  equal  quantity,  and,  if  he  had  paid  higher  for  it, 
Tourn6  &  Beckwith  were  bound  to  pay  the  difiference. 


YANCE 

V9, 

TOURNE  ET  IL. 
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^'The  rule  of  damages  in  all  cases  where  the  non-fulfil-  Eastern  Dirr. 
ment  of  contracts  resolves  itself  into  damages,  is  the  amount  >^^rrV,  i859. 
of  that  damage  at  the  time  when  the  contract  is  broken  ; 
and  in  stock  transactions,  it  is  susceptible  of  exact  measure- 
ment. I  consider  this  rule  so  much  of  an  elementary  princi- 
ple, that  I  do  not  find  it  necessary  to  cite  authorities  for  it. 
There  is  a  time  fixed  when  the  damages  are  to  be  computed, 
and  that  time  is  the  moment  when  the  contract  was  violated; 
neither  party  is  to  be  subject  to  the  consequences  of  the  fluc- 
tuations of  the  price  of  the  article.  If  the  contract  had  been 
for  a  future  time  and  the  price  had  fallen,  Vance  could  not 
be  compelled  to  pay,  as  difference,  any  thing  more  than  at  the 
rate  of  price  at  which  the  stock  could  be  sold  at  the  time 
fixed  for  delivery ;  nor  vice  versa,  as  buyer,  could  he  claim 
more. 

"  If  for  ten  days  after  the  24th  June,  1834,  Vance  could 
buy  the  same  stock  at  the  same  price,  it  would  be  difficult  to 
say  he  had  suffered  any  damage. 

^^  A  memorandum  has  been  furnished  of  the  price  current 
rates  of  this  stock,  from  which  it  appears  that  up  to  12th 
July,  1S34,  the  price  of  the  stock  remained  the  same  as  on 
the  24th  June,  1834  ;  and  if  Vance  meant  to  supply  himself 
with  stock  at  the  cost  of  difference,  it  ought  to  have  been 
done  within  that  time.  It  appears  to  me  that  the  contract 
was  broken  as  soon  as  made,  in  consequence  of  the  obstacles 
opposed  by  the  bank  to  the  transfer  of  the  stock ;  and  as 
Vance  could  for  some  days  after  have  supplied  himself  with 
stock  at  the  same  price,  I  cannot  perceive  that  he  has  suffer- 
ed any  damage,  and  he  can  take  nothing  by  his  suit,  it  is 
injuria  absque  danrno. 

**  It  iR,  therefore,  considered,  that  there  be  judgment  for 
the  defendants,  and  that  the  plaintiff  pay  the  costs  of  suit.'' 

From  this  judgment  the  plaintiff  appealed. 

L.  PeircCj  for  the  plaintiff  and  appellant.  If  the  plaintiff 
and  defendants  had  agreed  through  the  broker  upon  the 
number  of  shares  of  stock  and  the  price,  the  sale  was  com- 
plete ;  there  was  no  necessity  for  delivery  to  perfect  it. 
Louisiana  Code,  article  243  ( . 
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EisTsftv  DiBT.      2.  If  the  sale  was  complete,  the  four  hundred  shares  be- 
4^,  1839.     longed  to  the  plaintiff,  and  not  to  the  defendants. 

S.  if  the  defendants  sold  these  shares,  they  sold  the  pro- 
perty of  the  plaintiff,  and  must  pay  him  what  they  received 
for  the  sale  of  his  property. 

4.  It  was  not  the  plaintiff  who  was  to  put  the  defendants 
m  mor&  ;  it  was  the  latter  who  should  have  put  Vance,  the 
plaintiff,  before  they  could  have  a  pretence  of  ownership  of 
the  property  sold. 

D.  and  /.  SegherSj  cotUra. 

EwHsy  J,j  delivered  the  opinion  of  the  court. 

The  petitioner  alleges,  that  on  the  24th  of  June,  1834,  be 
purchased  from  the  defendants  four  hundred  shares  of  the 
Mechanics'  and  Traders'  Bank  stock ;  that  he  has  always 
been  ready  to  pay  the  price,  and  has  offered  to  do  so,  but  that 
the  defendants  refuse9*to  comply  with  their  contract,  as  the 
stock  was  rising  in  the  market,  and  to  deliver  said  shares  of 
stock,  although  the  plaintiff  has  continually  insisted  on  the 
delivery  of  the  same  ;  that  the  stock  was  afterwards  sold  by 
the  defendants,  at  a  sum  exceeding  by  twenty-eight  hundred 
dollars  the  price  agreed  to  be  paid  by  him,  which  amount  is 
said  to  have  been  lost  to  the  plaintiff,  by  the  non-compliance 
with  their  contract  on  the  part  of  the  defendants ;  for  this 
amount  suit  is  brought. 

The  defendants  pleaded  the  general  issue  ;  there  was 
judgment  for  them,  and  the  plaintiff  has  appealed. 

The  defendants  on  the  24th  of  June,  1834,  sold  to  John 
K.  Smith,  four  hundred  shares  of  stock  as  charged  in  the 
petition.  On  the  fourth  of  February,  1835,  they  sold  the 
stock  to  Beers,  St.  John  &  Co.  at  a  large  profit  above  the 
price  to  be  given  for  the  stock  at  the  first  sale. 

Smith,  who  was  a  broker,  says  in  his  examination,  •that 
he  purchased  the  stock  on  account  of  plaintiff,  and  disclosed 
his  principal  to  the  defendants  immediately  after  the  sale. 
On  the  day  of  the  sale,  he  thinks,  he  went  with  one  of  the 
defendants  to  the  bank,  and  the  president  of  the  bank  refu- 
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sed  to  permit  the  transfer  to  be  made,   as  the  stock  was  eabtebv  Divt. 
pledged,  and  he  believes  he  said  to  the  defendant  that  the     -^^  '8S9. 
delay  occasioned  by  the  bank  refusing  to  make  the  transfer        ^^j,^,^ 
would  be  a  matter  of  no  consequence.     He  afterwards  spoke  ^• 

to  the  defendants,  but  does  not  recollect  the  time ;  thinks  it 
was  during  the  summer;  stated  to  them  that  plaintiff  was 
urging  him  to  hare  the  transfer  made.  He  recollects  hav- 
ing written  a  note,  which  was  delivered  to  the  defendants, 
about  the  transfer,  but  does  not  recollect  at  what  time ;  says 
it  was  not  so  long  as  twelvemonths  after.  He  has  frequently 
told  the  defendants  that  the  plaintiff  held  the  defendants 
responsible.  Plaintiff  has  constantly  urged  his  claim  to  the 
stock. 

Assuming  all  these  facts  to  be  true,  we  think  the  plaintiff  ,  In  oommiita- 
cannot  recover.  It  was  his  duty  to  have  put  the  defendants  i^^he"  dotj^  of 
in  default.  In  commutative  contracts,  this  is  a  "  pre-requi-  fj^  SalSw!*  for 
site  to  the  recovery  of  damages."  He  ought,  at  the  time  non-perfbrm- 
iroplied  in  the  contract,  to  have  offered  to  perform  that  which  that  'he  offered 
on  his  part  was  to  be  performed.     Louiriana  Code,  articles  p°r^aube  timi 

1906,  1907,  1908.  implied    in  the 

On  a  contract  like  this,  the  damages  at  the  time  of  the  that  he' has  pat 
default,  or  the  breach  of  the  contract,  are  the  only  damages  [^^  *„^''^5SaSt 
which  the  plaintiff  can  recover.     3d  Wheaton,  200.  ^u- eto^hlTT 

We  have  before  us  memoranda  of  the  value  of  the  stock  of  coveiy  of  dama- 
this  bank  for  several  months  after  this  transaction,  and  ^^xhe  damages 
admitting  that  the  defendants  were  put  in  default,  as  the  »J  ^;  *'»T  °^ 

*     i_        1   /•      I  1  •   i  1  *^®    default    or 

time  of  the  default   which  ought  to  have  been  fixed  is  breach  of  con- 
entirely  uncertain,  we  cannot  determine  that  the  plaintiff  ^\y'    dii^ages 
suffered  any  damage  which  did  not  result  from  his  own  neg-  thatcanbereco- 
lect,  in  not  taking  proper  measures  at  a  proper  time,  for  the 
enforcement  of  his  contract. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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ELLIS  V8,  PREVOST  ET  AL. 

APPIAL    FROM    THE    COURT    OF    THE    SECOND   JVDICIAI.  DISTRICT,  FOE    TBE 
FAEIBU  OF   TERREBONNE,  THE  JUDGE  OF  THE  FOURTH  PRESIDING. 

No  physical  act,  in  taking  possession,  is  necessary  under  a  sale  by  notarial 
act.  The  intention  of  the  purchaser,  which  the  law  presumes,  coupled 
with  the  power  which  the  act  of  sale  gives,  vests  the  possession  in  bim. 
The  right  is  taken  for  the  fact,  and  the  buyer  is  seized  of  the  thing  cor- 
porally by  the  execution  of  the  title. 

There  is  but  one  kind  of  possession  known  to  the  law,  which  commences 
by  the  corporal  apprehension  of  the  thing,  or  the  signing  of  the  title  which 
transfers  it ;  and  continues,  whether  or  not  the  possessor  actually  occu- 
pies and  detains  the  thing,  until  he  is  disturbed  in  fact  or  in  law. 

The  Louisiana  Code  contains  definitions,  and  points  of  doctrine,  as  well 
as  positive  legislation;  and  whenever  there  is  any  inconsistency  in 
its  provisions,  the  court  will  disregard  the  doctrine,  and  consider  the 
definitions  modified  by  the  clear  meaning  of  the  positive  enactments. 

So,  all  possessors,  who  have  had  possession  quietly  and  without  interrup- 
tion, by  virtue  of  one  of  the  titles  prescribed  in  the  47th  article  of  the 
Code  of  Practice,  for  more  than  one  year,  previous  to  being  disturbed, 
cad  maintain  a  possessory  action ;  and  the  possession  of  less  than  one 
year  is  sufficient,  in  case  of  eviction  by  force  or  fraud. 

This  is  a  possessory  action.  The  plaintiff  alleges  he  is  the 
owner  of  a  tract  of  land  lying  and  fronting  on  both  sides  of 
the  bayou  Caillon,  in  the  parish  of  Terrebonne,  containing 
one  thousand  eight  hundred  and  ninety-three  superficial 
arpents,  more  or  less,  with  specific  boundaries  which  he  sets 
out;  and  which  he  acquired  by  purchase  from  John  Hutchins, 
by  notarial  act,  passed  on  the  28lh  June,  1836.  That 
this  tract  is  part  of  a  larger  one,  confirmed  by  congress,  in 
the  name  of  Charles  Jumonville  Devillier,  under  whom  the 
vendor  of  the  plaintifi*  in  this  case  held,  by  a  title  translative 
of  property. 

The  plaintiff  further  shows,  that  his  vendor,  and  those 
under  whom  he  held,  had  the  actual  possession  of  this  tract 
of  land,  and  that,  in  virtue  of  his  purchase,  he  became  the 
legal  possessor  thereof,  and  continued  to  possess  the  same 
until  some  time  in  the  year  1837,  when  Ursin  Prevost,  and 


OF  THE  STATE  OP  LOUISIANA.  2S1 

others,  disturbed  him,  by  making  forcible  opposition  to  the  Eabtsiih  Dibt. 
construction  of  new  works,  improvements,  etc.,  which  he  was     •^/»»'.  *839. 
attempting  to  make  and  put  thereon,  and  that  they  still  con-         '^^ 
tinue  their  forcible  opposition,  without  any  legal  title  or  pre-  '**• 

tensions  to  the  right  of  possession  of  said  land,  to  his  damage 
five  thousand  dollars.  He  prays  judgment,  decreeing  him 
the  possession  of  his  land,  and  quieting  him  therein,  and  for 
his  damages. 

The  defendants  pleaded  a  general  denial,  and  alleged 
possession  in  themselves,  and  through  their  ancestor  from 
whom  they  derive  title,  since  the  year  1790 ;  and  that  they 
have  been  in  the  peaceable,  open,  and  uninterrupted  posses- 
sion of  the  premises,  for  more  than  a  year  prior  to  instituting 
this  suit.  They  set  up  title  by  inheritance,  and  plead  the 
prescription  of  ten,  twenty,  and  thirty  years,  as  owners  and 
possessors  in  good  faith  ;  and  pray  to  be  quieted  in  their  title 
and  possession,  and  (hat  this  suit  be  dismissed. 

Upon  these  pleadings  and  issues,  the  parties  went  to  trial, 
and  the  cause  was  submitted  to  a  jury. 

In  the  progress  of  the  trial,  the  plaintiff  offered  to  produce 
his  title  to  the  land  in  controversy,  in  evidence,  which  was 
objected  to  by  the  counsel  of  the  defendants,  on  the  ground 
that  in  an  action  purely  possessory,  titles  could  not  be  admit- 
ted as  evidence,  either  for  the  purpose  of  showing  the  extent 
of  the  claim,  or  of  connecting  the  plaintiff's  possession  with 
that  of  his  author  ;  unless  it  be  first  shown  that  the  plaintiff 
had  actual  possession  of  some  portion  of  the  land  in  dispute, 
and  that  the  extent  only  of  that  possession  was  in  dispute. 
The  court  admitted  the  title  in  evidence,  to  show  the  extent 
of  the  plaintiff's  possession.  The  defendants  took  their  bill 
of  exceptions. 

On  the  whole  evidence  of  the  case,  after  the  explanations 
and  arguments  of  counsel,  the  jury  returned  a  verdict  for  the 
defendants.  From  judgment  rendered  thereon,  the  plaintiff 
appealed. 

Miles  TayloTy  for  the  plaintiff.  1.  The  vendor  of  plaintiff 
had  the  real  and  actual  possession  of  the  land  in  question,  as 
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EAVTBur  DiiT.  owner,  from  the  year ,  until  he  transferred  the  posaessioQ 

^M  1 839.     to  the  plaintiff.     Lomsiana  Code,  3389,  3391,  3401,  3405, 
^„,        3406,  3400.     7  MartiUy  JV.  S.,  122. 
^*  2.  In  virtue  of  the  transfer  to  him,  the  plaintiff  took  the 

place  of  his  vendor,  and  succeeded  to  his  possession  ;  and,  as 
the  legal  possessor,  is  now  entitled  to  be  sustained  in  the 
possession  of  the  entire  tract  of  land,  and  to  be  quieted  therein. 
Lomsiana  Code,  3522,  number  29,  3460,  3417,  number  2. 

3.  The  defendants  acknowledged  an  owner,  and  could  not 
acquire  the  legal  possession  of  the  land,  or  of  any  part  of  it. 
Lomiiaina  Code,  3404,  3409,  3456.  Siarki^s  Etfidenee,  volume 
2,  pages  25  and  26.  Louinana  Code,  2076, 2109, 2112, 3517. 
Jfapokon  Code,  2249.     2  Troplong,  number  628. 

4.  If  the  defendants  have  a  right  to  the  possession  of  any 
part  of  the  land,  then  their  right  cannot  extend  beyond  that 
possessed  by  enclosures,  for  more  than  one  year  before  the 
institution  of  the  plaintiff's  action..  Lomsiana  Code,  3417, 
number  2.     Code  of  Practice,  49.     9  Martinis  Reports,  174. 

Roman  and  Beatty,  for  the  defendants. 

Rost,  /.,  delivered  the  opinion  of  the  court. 

This  is  a  possessory  action.  The  defendants  have  pleaded 
the  general  issue,  and  the  possession  of  one  year  as  owners. 
The  case  was  tried  by  a  jury,  who  gave  a  verdict  in  favor  of 
the  defendants,  and  after  an  unsuccessful  attempt  to  obtain 
a  new  trial,  the  plaintiff  appealed. 

The  plaintiff  claims  possession  of  the  land,  under  a  sale  by 
notarial  act,  made  to  him  in  1836,  by  a  person  who  himself 
purchased  the  land  in  1829,  and  who  since  occupied  and 
cultivated  a  part  of  it,  for  more  than  one  year.  The  plaintiff" 
has  never  resided  upon  the  land,  and  has  abandoned  the 
improvement  made  by  his  vendor.  The  defendants  have 
occupied  and  cultivated,  for  several  years,  an  inconsiderable 
part  of  the  land  in  controversy,  but  they  show  no  possession 
according  to  metes  and  bounds  of  that  which  is  unenclosed, 
and  some  of  the  witnesses  say,  that  the  ancestor  to  whose 
possession  they  have  succeeded,  acknowledged  to  them  that 
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the  land  belonged  to  Jumonville  Devillier,  under  whose  con-  Eastbrh  Dm. 
veyance  ihe  plaintiff  claims  possession  and  holds  title.     A     'A^ni.xzsQ. 
much  greater  number  of  witnesses  slate,  that  the  defendants'         xlus 
ancestor,  and  themselves,  possessed  as  owners^     The  plaintiff 
has  made  the  following  points  in  this  court : 

1.  That  he  has  the  right  to  join  his  possession  to  that  of  his 
author,  and  that  he  is  in  actual  possession  since  1829. 

2.  That  the  defendants  never  could  acquire  possession, 
because  their  ancestor  did  not  possess  as  owner. 

3.  That  if  they  are  entitled  to  the  possession  of  any  part, 
it  is  only  of  that  which  is  enclosed. 

The  defendants  answer,  that  the  plaintiff  has  no  capacity 
to  complain  of  the  judgment,  because  he  had  no  right  of 
action  originally  ;  his  being  a  mere  civil  possession,  insuffi- 
cient to  maintain  an  action  under  the  49th  article  of  the 
Code  of  Practice.  This  ground  of  defence  must  be  first 
considered,  for  if  it  should  be  maintained,  it  would  put  an 
end  to  the  case. 

The  49th  article  of  the  Code  of  Practice  provides,  that  in 
order  that  the  possessor  of  real  estate,  or  of  a  slave,  or  one 
who  claims  a  right  to  which  such  estate  may  be  subjected, 
may  be  entitled  to  bring  a  possessory  action,  it  is  required — 

1st.  That  he  should  have  had  the  real  and  actual  posses- 
sioo  of  the  property,  at  the  instant  when  the  disturbance 
occurred.     A  mere  ami  or  kgal  possesrion  is  not  sufficient. 

2d.  That  he  should  have  had  that  possession  for  more  than 
one  year  before  the  disturbance,  quietly  and  without  inter- 
ruption. 

The  distinction  between  civil  and  natural  possession,  has 
been  one  of  the  cardinal  uncertainties  of  the  jurisprudence  of 
modern  times,  and  this  arose  from  the  fact,  that  it  was  pecu- 
liar to  the  Roman  law,  and  that  with  us  it  is  a  distinction 
without  a  difference.  By  the  law  of  the  twelve  tables,  the 
Roman  citizen  who  had  possessed  lands  during  two  years, 
and  moveables  during  one  year,  became  the  irrevocable 
owner  of  them,  by  a  mode  of  acquisition  called  m  the  lan- 
guage of  the  law  usu  coptio.  Civil  possession,  was  that 
which  united  all  the  requisites  of  the  law,  for  that  mode  of 

30  VOL.  XIII. 
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Eaktkr^t  DfJiT.  acquiring  property  ;  and  it  was  so  named,  on  account  of  the 

^iprii,  t8.i9.     peculiar  effects  which  the  civil  or  national  law,  emanating 

iLLiii         from  the  twelve  tables,  attributed  to  it.     All  other  possessions 

FREToyrBT  AL.  ^^^^  '^^'^  ^^  ^®  ^^  ^"  iuferior  degree,  and  were  called,  in 

conira-distinclion,  natural.  The  usu  capita  was  not  retained 
in  the  institutions  of  modern  nations,  but  the  commentators 
of  their  laws  preserved  the  verbal  distinction,  after  the 
foundation  upon  which  it  rested  had  ceased  to  exist,  and 
created  thereby  great  confusion  and  uncertainty ;  almost 
each  of  them  adopted  a  different  definition,  and  drew  from 
them  different  and  adverse  doctrines. 

The  jurists  who  prepared  our  codes,  to  make  assurance 
doubly  sure,  have  made  the  legislature  give  us  two  defini- 
tions of  civil  possession,  instead  of  one,  and  those  two  defini- 
tions are  contradictory,  and  alike  inconsistent  with  the  textual 
dispositions  of  our  laws  on  the  subject  of  possession. 

Article  3392  of  the  Louisiana  Code,  defines  civil  possession 
to  he,  when  a  person  ceases  to  reside  in  the  house  or  on  the 
land  which  he  occupied,  but  without  intending  to  abandon 
the  possession.  Article  3394  says,  on  the  contrary,  that  civil 
possession  is  the  detention  of  a  thing  by  virtue  of  a  just  title, 
and  under  the  conviction  of  possessing  as  owner. 

To  which  of  these  two  definitions  does  the  49lh  article  of  the 
Code  of  Practice  refer  ?  If  to  the  last,  it  takes  away  the  pos- 
sessory action,  instead  of  giving  it;  it  is  suflScient  to  have  a  good 
title,  and  to  possess  as  owner  under  it,  in  order  to  be  deprived 
of  that  right  of  action,  even  against  a  trespasser.  If  to  the 
first,  it  leads  to'contradictions  equally  palpable,  and  to  absurd- 
ities equally  glaring.  Admit  that  the  possessor  must  have 
actually  occupied  and  detained,  without  intermission,  the 
estate,  slave,  or  real  right,  during  more  than  one  year  before 
the  disturbance,  and  what  follows  t  A  person  owns  a  trad 
of  wood  land,  upon  which,  from  the  nature  of  the  property, 
the  only  act  of  possession  he  can  in  most  instances  do,  is  the 
payment  of  the  taxes;  howls  he  to  detain  and  occupy  it? 
Must  he  pitch  a  tent,  and  remain  upon  it  a  year  and  a  day, 
witiiout  intermission,  before  his  right  of  action  accrues  ? .  A 
slave  absconds  for  a  short  time ;  does  his  master  lose  thereby 
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his  right  of  action  against  a  person  in  whose  possession  he  Basterx  Dibt. 
may  subsequently  be  found  1  •%^»  **^- 

A  man  has  a  right  of  passage  upon  another's  estate,  which         klus 
he  may  not  have  occasion  to  use  more  than  once  in  many  ^y^^y^j^^  ^, 
years;   is  it  necessary  that  he  should  have  been  actually 
using  it  for  more  than  a  year,  before  he  can  be  heard  1 

We  cannot  admit  as  sound,  a  doctrine  which  leads  to  such 
consequences.  The  acts  by  which  possession  is  evidenced, 
vary  according  to  the  nature  and  situation  of  the  thing  pos- 
sessed, but  possession  itself  is  all  of  the  same  nature,  and  the 
general  context  of  our  laws  does  not  justify  the  doctrinal 
division  of  it,  into  natural  and  civil.  Article  3389,  defines 
possession  to  be  the  detention  or  enjoyment  of  a  thing  which 
we  hold  or  exercise  by  ourselves  or  by  another.  This  embraces 
all  sorts  of  possession,  the  absolute  as  well  as  the  precarious ; 
the  just  as  well  as  the  unjust ;  the  civil  as  well  as  the  natu- 
ral. Article  2452  says,  that  tradition,  or  delivery,  is  the 
transferring  of  things  sold  into  the  power  and  possession  of  the 
buyer;  and  article  2455  provides,  that  the  law  considers  the 
tradition  and  delivery  of  immoveables,  as  always  accompany- 
ing the  public  act  which  transfers  the  property.  Every 
obstacle  which  the  seller  afterwards  interposes,  to  prevent 
the  corporal  possession  of  the  buyer,  is  considered  cu  a  trespass.  ^^^  ". ^  ^*  ^^^^ 
No  physical  act,  in  taking:  possession  under  a  sale  by  notarial  vns'^ession,     is 

.  mt  I'll       lu'cesjsary  under 

act,  IS  necessary.  The  indention  of  the  purchaser,  which  the  n  oaie  bv noiRiiid 
law  presumes,  coupled  whh  the  power  which  the  act  of  sale  J'^jl.'^  of  the"»ur- 
gives,  vests  the  possession  in  him.  The  right  is  taken  for  ^****^^' ^  ^*»'*^^ 
the  fact,  and  he  is  seized  of  the  thing  corporally.  Article  mmt^  coupled 
3405  goes  on  to  provide,  that  when  a  person  has  once  J^j^ici^tj^e^actof 
acquired  corporal  possession,  the  intention  which  he  has  of  f*®  K*'ve«..ve8»8 
possessing,  suffices  to  preserve  it  in  him,  although  he  may  him.  TUen^ht 
have  ceased  to  have  the  thing  in  actual  custody.  fact,    ttnd    the 

Article  S406  further  snys,  that  this  intention  of  retaining  of fi^e  u/ing llT- 
possession  is  always  supposed,  where  a  contrary  intention  poiaiiy  by  the 

1^  »  J      •  1     1 1  I  II  1  execution  of  the 

floes  not  appear  decidedly;  so  that  although  a  person  may  liiic. 
have  abaniooed  4be  cultivation  of  his  estate,  he  shall  nor, 
therefore,  be  presumed  to  have  abandoned  the  possession,  but 
shall  be  presumed,  on  the  contrary,  to  have  the  intention  of 
retaining  il,  and  shall  retain  it  in  faci. 
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BAflTBAir  DisT.  Article  3407,  Bays,  that  a  negative  intention  suflSces.  That 
ApHi,  1839.  ig^  i^  suffices  that  the  positive  intention  which  the  party  had, 
xLLit  in  acquiring  the  possession,  shall  not  have  been  revoked  by  a 
contrary  intention  ;  for  so  long  as  the  revocation  does  not 
take  place,  the  possessor  is  supposed  always  to  retain  his  first 
intention^  unless  a  third  person  has  usurped  or  taken  from 
him  the  possession,  or  he  has  failed  to  do  any  act  showing 
his  intention  to  possess  for  ten  years. 

Article  8468,  says,  that  even  after  that  time,  vestiges  of 
works,  and  rtitiM,  are  sufficient  to  preserve  the  possession,  and 

onJkindofpofii  ^®  ®"*^'^'®  ^^®  posscssor  to  prescribe  under  it.  This  article 
teasion  known  to  speaks  of  civil  possession,  but  the  designation  is  merely 

oommeneet     by  Verbal. 

preiiraMon"^  *of  '^^^  forcgoing  provisions  recognize  but  one  kind  of  possea- 
ihc  thing,  or  Ae  gjon  ;  it  commences  by  the  corporal  apprehension  of  the 
tiSe  which  thing,  or  the  signing  of  the  title  which  transfers  it,  and  con- 
oontinues?  whe!  ^Jnues,  as  it  Commenced,  whether  or  not  the  possessor  actu* 
thcr  or  not  the  nHy  occupies  and  detains  the  thinff,  until  he  is  disturbed,  in 

poBsesaor    «cla-  ,  .,  i  i  • 

aiiT     ooeupies  fact  or  m  law,  or  until  ten  years  have  elapsed  without  his 

and  detains  the    «   •  .     ^ 

thing,  nntii  he  ii  oomg  any  act  of  possession. 

M-lnllTw  "*  *****      Article  3417,  places  among  the  rights  common   to  all 

possessors,  the  right  of  action,  which  every  person  who  has 
been  in  possession  for  a  year  has,  against  the  person  disturb- 
ing him,  either  to  be  maintained  in  his  possession  or  to  be 
restored  to  it,  in  case  of  eviction,  either  by  force  or  otherwise ; 
and  article  S419  expressly  provides,  that  the  only  way  in 
which  that  right  can  be  lost  is  by  leaving  the  trespasser  in 
possession  for  one  year. 

Here  there  is  a  right  of  action  given  for  all  possessions 
alike,  when  they  have  lasted  one  year,  and  are  not  preca- 
rious, in  direct  opposition  to  the  49lh  article  of  the  Code  of 
Practice.  One  of  these  laws  must  yield,  and  we  find  no  dif- 
ficulty in  saying  which  is  to  prevail.  The  court  cannol  be 
ignorant  of  the  mode  in  which  our  codes  were  prepared  and 
became  laws.  They  were  written  by  lawyers,  who  mixed 
'  with  the  positive  legislation  ii|BhKiJk||mmggpill^definitions 
seldom  accurate,  and  points  of  doctrine  always  unnecessaiy. 
The  legislature  modified  and  changed  many  of  the  provisions 
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relating  to  the  positive  legislatioo,  but  adopted  the  definitions  Eiwrnx  ihn, 
and  abstract  doctrine,  without  material  alteration  ;  from  this     4^  i8d9. 
circumstance,  as  well  as  from  the  inherent  difficulty  of  the         ^^^^^^ 
subject,  the  positive  provisions  of  our  code  are  often  at  vari-  '^' 

ance  with  the  theoretical  part,  which  was  intended  to  eluci-  TheLooisiaoa 
date  them :  and  whenever  that  occurs,  we  deem  it  a  sound  9^^. .  ^"^i^* 

,        -  .      -  -.  .    .       1         .  1  .1       aefinitiOD8    and 

rule  of  interpretation,  to  disregard  the  doctrine,  and  consider  poinu  of  doe- 
ihe  definitions  modified  by  the  clear  intent  of  the  positive  ^^uvV  le^tU^ 
enactments.     We  are,  therefore,  of  opinion,  that  the  classifi*  *«on«  »n^  y'**®"*- 

.  I  CTer  there  18  tnj 

cation  of  possession  into  natural  and  civil,  carries  with  it  no  ineoDsistenej  in 
legal  effects.  That  all  possessors,  who  have  had  possession  the  eonrt^viii 
quietly  and  without  interruption,  by  virtue  of  one  of  the  titles  JjJ^^  ^^ 
prescribed  in  the  article  47,  of  the  Code  of  Practice,  for  more  consider  the  de- 

^1  .  ^.i*!*  :f.ii  •       finitions  modifr* 

than  one  year  previous  to  their  being  disturbed,  may  main-  ed  by  the  clear 
tain  a  possessory  action,  and  that  the  possession  of  less  than  ^^{|y"^  ^u!^ 
one  year  is  sufficient,  if  they  have  been  evicted  by  force  or  menu 
by  fraud.  In  this  instance,  besides,  the  right  to  maintain  son,' who  have 
a  possessory  action  is  given  to  all  possessors,  by  the  Louisiana  qaietiran^wUh- 
Code.     The  Code  of  Practice  was  framed  exclusively  with  a  putintemiption, 

,     .    J.   .   ,  J.  ,  .  .  .  i_         1  .         by  virtue  of  one 

View  to  judicial  proceedings,  and  its  provisions  on  the  subject  ofthetiUet,pre- 
of  general  laws  do  not  necessarily  repeal  those  of  the  Louisi-  Irth^ariieie^of 
ana  Code,  that  are  contrary  to  or  inconsistent  with  them.  J®  Code  of 
The  plaintifi^s  vendor  had  capacity  to  maintain  the  pos-  more  than  one 
sessory  action.  The  plaintifi*  became  seized  of  the  possession  ^n/dilturbed, 
by  the  execution  of  the  act  of  transfer,  and  for  all  useful  *■"  maintain  « 

^  -  '         ^  ^  poMessonr     ao- 

purposes,  he  has  the  right  to  add  the  possession  of  his  author  tion;    and  the 
to  his  own.     It  is  true,  that  no  act  of  possession  is  shown  to  utmTone'year^is 
have  been  done  by  him  at  the  beginning,  or  since  ;  but  as  JJ^eTiction^S 
ten  years  have  not  elapsed  since  the  actual  possession  of  his  foree  or  fraud. 
author  ceased,  the  possession  has  continued,  under  the  article 
S407,  above  referred  to.    We  are  of  opinion  that  the  posses- 
sion of  the  plaintifi*  was  sufficient  to  enable  him  to  maintain 
bis  action. 

With  respect  to  the  allegation  that  the  defendants'  ances- 
tor acknowledged  an  owner,  and  that  the  defendants  can- 
not, on  that  account,  have  acquired  the  possession,  the  evi- 
dence is  contradictory,  and  it  is  not  shown  how  far  her  admis- 
sion could  prejudice  all  the  defendants.    There  is  no  doubt 
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Eamtevs  Dm,  that  if  she  look  possession  of  the  land,  knowing  and  believin|r 
^prii,  isao.     j^  ^Q  belong  to  Jumonville,  she  did  not  possess  as  owner,  and 

bochb'b  hkiu  those  claiming  under  her  could  not  maintain  a  possessory 
action.  The  defendants  have  not  shown  that  they  possessed 
by  virtue  of  a  title,  or  under  any  fixed  boundaries ;  but  as 
they  appear  to  have  been  a  long  time  upon  the  land,  we  are 
unwilling  to  pass  upon  their  rights  in  the  present  situation  of 
the  case.  Justice  appears  to  us  to  require  that  it  should  be 
remanded  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  annulled  and 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for  a 
new  trial,  the  defendants  and  appellees  paying  the  costs  of 
this  appeal. 


ROCHETS    HEIRS   V8.    6R0TSILLIERE   ET   AL. 

APPEAL  WM.OU  THE  COUET   OF  THE    FIEBT  JUDICIAL   DISTRICT,  JUDGE  WATTI 

PEE8IDINO. 

Under  the  Spanish  laws,  as  they  existed  in  this  state  in  1824,  a  legal  mort^ 
gage  attached  in  favor  of  minors,  upon  the  property  of  the  sureties  of 
their  curator,  ad  bona. 

■ 

On  the  adoption  of  the  Louisiana  Code  in  1825,  all  mortgages,  whether 
oonyentional^  legal  or  judicial,  are  required  to  be  recorded ;  and  in  order 
to  preserre  their  evidence,  the  inscription  of  mortgages  must  be  renewed 
before  the  expiration  of  ten  years ;  otherwise,  their  effect  ceases  after  the 
expiration  of  that  time,  even  against  the  contracting  parties. 

Mortgages  to  which  husbands,  tutors  and  curators  are  subjected  by  law, are 
the  only  ones  not  requiring  registry  by  the  Code  ;  but  under  the  Spanish 
law,  there  is  no  exception  made  with  respect  to  the  legal  mortgage  on  the 
property  of  the  surety  of  a  curator. 
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So,  where  more  than  ten  years  elapsed,  afler  the  promolgation  of  the  Lou-  gj^srcBir  Dist. 
isiana  Code,  before  the  minora  l^sserted  their  claim  against  the  turetif  of     ^prilf  1839. 
their  curator  (uf  bona,  and  without  the  re-inscription  of  their  legal  mortgage    boche's  hbibb 
within  that  time :  Held^  that  the  effect  of  the  mortgage  ceased,  and  it  could  '»'. 

GROTSILUBKV 

no  longer  be  enforced  against  the  property  on  which  it  previously  existed.         ^t  al. 

This  action  commenced  by  the  executory  process,  against 
mortgaged  property  in  the  possession  of  a  third  person. 

The  facts  and  pleadings  of  the  case,  are  fully  stated  in  the 
following  opinion  and  judgment  of  the  district  judge : 

"  The  heirs  of  Roche  allege  and  prove,  that  Chretien  gave 
his  note,  dated  29th  March,  1825,  to  the  widow  Roche,  pay- 
able one  year  afterdate,  for  one  thousand  six  hundred  dollars. 
The  payment  of  this  note  was  secured  by  a  mortgage  on  a 
lot  of  ground,  sixty  by  one  hundred  and  twenty  feet,  at  the 
corner  of  St.  John  and  Common  street ;  this  note  was  not 
paid,  but  on  29th  March,  1826,  Chretien  paid  the  interest 
and  gave  another  note,  payable  in  one  year,  for  one  thousand 
six  hundred  dollars  ;  the  original  paraphed  note  was  retain- 
ed, and  a  receipt  was  given  to  surrender  it  if  the  second  note 
should  be  paid.  In  1827,  the  widow  Roche  obtained  an  order 
of  seizure,  but  suspended  it  for  a  year,  Chretien  paying  the 
interest. 

**  Chretien  being  desirous  of  paying  his  debt  to  the  heirs  of 
Roche,  in  May,  1835,  made  a  power  of  attorney  constituting 
Felix  Orima  his  attorney  in  fact,  to  sell  the  lot  at  a  price  not 
less  than  two  thousand  dollars. 

*'  Charles  Tremoulet,  the  husband  of  one  of  the  heirs  of 
Roche,  was  to  receive  the  proceeds  of  the  sale,  and  if  sold  on 
a  credit,  was  to  approve  the  notes,  endorsers,  etc. 

"  On  the  29th  August,  1835,  Pelix  Grima  made  an  act, 
under  private  signature,  in  which,  reciting  the  power  of 
attorney  from  Chretien,  he  sold  the  lot  to  Groysilliere, 
through  Denis,  her  agent,  for  the  sum  of  two  thousand  five 
hundred  dollars,  viz :  one  thousand  two  hundred  dollars 
when  the  act  of  sale  (notarial)  should  be  made,  and  one 
thousand  three  hundred  dollars  in  notes,  at  six  and  twelve 
months.  On  23d  March,  1836,  Tremoulet  approved  the 
sale  and  accepted  the  payment. 
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EiBTKRH  DiBT.      "  THc  iTioney  not  being  paid  on  10th  May,  18S6,  the  heirs 

April,  1839.     of  Roche,  alleging  and  proving  these  facts,  obtained  an  order 

BocHK'8  uirT  of  seizure  and  sale  against  Groysilliere,  as  third  possessor 

„.^^  *•• and  owner,  under  the  private  act  of  sale. 

XT  AL.  »  On  the  18th  June,  1836,  Chretien  filed  an  opposition  and 

intervention  in  this  suit : 

*Hst.  Chretien  claimed  some  credits  from  the  heirs  of 
Roche,  for  money  paid  on  account  of  the  mortgage :  these  are 
proved  and  allowed  to  him. 

*^2d.  Chretien  insists  that  he,  and  not  Groysilliere,  is  the 
owner  of  (he  mortgaged  lot,  and  alleges  that  the  right  to  the 
lot  is  in  contest  between  him  and  Groysilliere,  in  the  suit  No. 
13,007,  brought  by  Groysilliere  against  Grima,  to  compel  a 
title ;  and  that  the  proceedings  on  the  mortgage  ought  to  be 
decided  against  him. 

**3d.  He  concludes  by  praying  for  a  judgment  adapted  to 
the  nature  of  the  case. 

''On  the  18th  June,  1836,  A.  J.  Walker  and  F.  6. 
Walker,  and  on  2d  March,  1837,  L.  C.  Louques,  daughter 
of  Amelie  Walker,  intervened  in  the  suit,  and  alleged  that 
P.  A.  Cuvillier,  deceased,  was  the  curator  ad  bona  of  A.  F. 
Walker,  and  tutor  of  F.  G.  Walker,  and  of  Amelie  Walker; 
that  P.  A.  Cuvillier  gave  a  bond  for  five  thousand  dollars  for 
the  faithful  administration  of  their  property,  on  11th  Decem- 
ber, 1824 ;  that  Chretien  was  the  security  on  the  bond ;  that 
the  bond  was  recorded  in  the  mortgage  office  of  New-Orleans, 
on  18th  December,  1824,  and  operates  as  a  mortgage  on  the 
property  of  Chretien. 

''That  A.  J.  Walker  obtained  a  judgment  against  Cuvil- 
lier, OQ  his  claim,  on  30th  May,  1834,  for  one  thousand  five 
hundred  and  forty-one  dollars,  with  interest  from  1st  Janu- 
ary, 1833,  till  paid. 

^  There  has  been  no  settlement  with  the  two  other  minors; 
that  Cuvillier  is  dead,  and  his  estate  insolvent. 

"These  claimants  demand  to  be  paid,  by  preference,  out 
of  the  proceeds  of  this  lot  of  ground. 

"  It  appears  that  Chretien  is  the  dative  executor  of  Cuvil- 
lier, whose  succession  was  opened  in  the  parish  of  Iberville. 
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**  On  SOth  June,  ISSG,  Groysiliiere  filed  his  answer  and  Eastsbk  Dirr. 

opposition  :  ^^pril,  1839. 

"  1st.  She  pleads  that  the  mortgage  of  Roche  has  ceased   Roche's  hkiiu 
to  have  effect,  not  haviner  been  recorded  within  ten  years.  ^- 

'^  2d.  She  claims  the  credits  set  up  by  Chretien.  xt  al. 

**  3d.  She  asks  leave  to  deposit  two  thousand  five  hundred 
dollars,  the  price  to  be  distributed  to  the  mortgagees,  and  the 
same  is  deposited. 

*'  4th.  She  sets  up  and  alleges  a  title  to  the  lot,  under  the 
sale  made  by  Gh*ima,  as  attorney  of  Chretien,  and  refers  to 
the  suit  in  which  that  matter  is  in  litigation. 

**  5th.  She  denies  the  right  of  mortgage  of  the  Walkers, 
and  insists  that  their  claim  cannot  be  liquidated  in  this  court, 
but  only  with  the  succession  of  Cuvillier. 

*'  6ch.  She  sets  out  that  since  her  purchase  of  the  lot,  she 
has  fitted  it  up,  erected  a  house  and  ibade  great  improve- 
naents. 

'*  7th.  She  requires  that  the  property  be  not  sold  until  the 
title  be  settled. 

**  It  appears  to  me  that  the  claim  of  the  heirs  of  Roche 
against  the  property,  to  the  extent  of  the  purchase  money, 
cannot  be  contested  by  Groysiliiere. 

"  The  amount  is  liquidated  at  the  sum  of ^  with  in- 
terest thereon,  at  the  rate  of  ten  per  cent,  from  the 

until  paidj  for  this  sum  the  heirs  of  Roche  are  entitled  to  a 
judgment  against  Chretien. 

"  With  regard  to  the  claim  of  the  Walkers,  the  counsel  of 
Groysiliiere  resists  their  mortgage,  alleging  that  there  is  no 
text  of  the  Spanish  law  which  gives  a  mortgage  against  the 
property  of  sureties,  and  that  the  Code  of  1808,  page  454, 
article  16,  limits  tacit  or  legal  mortgages  to  those  given  by 
express  law.  It  was  a  strong  argument  to  urge,  that  the 
text  of  the  Code  referred  to,  gave  only  the  tacit  mortgages 
there  referred  to  and  immediately  following.  A  different  in- 
terpretation has  been  obtained.  The  text  of  the  Partidas  6, 
title  16,  appears  to  give  a  mortgage  against  the  property  of 
sureties  of  the  bonds  of  tutors  and  curators,  and  the  commen- 
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Eastkhh  Dibt.  lators  have  so  considered  for  several  hundred  years ;  there 

jj/»r»7, 1839.     cannot  be  better  evidence  of  the  law  and  its  real  construction. 

KocHE»8  iiBiBs        "  '^^^  claim  of  one  of  the  Walkers  is  liquidated,  (jnd  unless 

■w-  the  heirs  of  Roche  can  point  out  other  property,  and  furnish 

KTAL.        means  for  Us  discussion,  it  appears  to  nne,  they,  WalKers^ 

cannot  be  deprived  of  their  preference  of  payment  out  of  this 

property,  if  it  be  not  sufficient  to  pay  the  whole  claims. 

"  Groysilliere,  by  her  purchase,  admitting  it  to  be  esta- 
blished, could  not  take  the  property  free  of  the  mortgage  of 
the  Walkers.  If  she  succeeds  in  obtaining  a  title  to  the  pro- 
perty, she  may  have  a  claim  over  against  Chretien;  or, 
perhaps,  she  may  even  now  have  a  right  to  call  for  the  dis- 
cussion of  other  property  of  Chretien.  If  Groysilliere  has 
made  improvements  as  she  alleges,  she  may  be  entitled  to 
claim  quantum  res  pretioror  factor  est. 

*^  It  is  difficult  to  say  what  must  be  the  decree  in  this  case. 
If  the  question  of  the  title  to  the  lot  was  settled  between 
Groysilliere  and  Chretien,  it  would  remove  some,  but  not  all 
of  the  difficulties.  If  the  properly  was  decreed  to  Groysilliere, 
at  the  price  of  two  thousand  five  hundred  dollars,  it  would 
still  be  subject  to  the  mortgage  of  the  Walkers,  for  which  she 
would  have  recourse  over  against  Chretien.  If  the  property 
be  decreed  to  Chretien,  Groysilliere  may  have  a  claim  for 
the  value  of  her  improvements.  In  any  event,  unless 
Groysilliere  see  fit  to  protect  herself  by  payment  c^  the  mort- 
gage to  the  Walkers  and  to  the  heirs  of  Roche,  or  pray 
discussion  of  other  property  of  Chretien,  and  furnish  means 
to  carry  it  on,  as  to  the  claim  of  the  Walkers,  the  property 
must  be  sold. 

**  A  judgment  should  pass  against  Chretien,  in  favor  of  the 
heirs  of  Roche,  for  the  amount  of  their  claim ;  and  against 
Chretien,  in  favor  of  the  Walkers,  for  the  amount  of  the 
tutors  bond  on  which  he  is  security,  subject  to  such  deduc- 
tion as  he  may  be  entitled  to,  on  a  liquidation  of  the  claims 
of  the  Walkers  against  the  succession  of  Cuvillier." 

Judgment  was  rendered  in  favor  of  the  heirs  of  Roche 
against  G.  Chretien,  for  two  thousand  seven  hundred  and 
forty-six  dollars,  with  ten  per  cent,  interest  on  one  thousand 


vs. 
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six  hundred  dollars,  from  the  31st  March,  1837,  until  paid  ;  Eastsuh  Dist. 

and  that  the  heirs  of  Walker  recover  from  Chretien  the  sum  _;^^'^^'  _ 

of  iSve  thousand  dollars  as  surely  in  Cuvellier's  bond,  as  cura-    kochk'h  omus 

tor  ad  bona  of  the  minors  Walker,  with  legal  mortgage,  from 

the  recording  this  bond  in  the  parish  of  New-Orleans,  the 

24lh  December,  1824,  etc.;  that  this  mortgage  is  to  have  the 

preference  of  the  special  mortgage  of  the  plaintiffs ;  and  that 

unless  Madame  Groysilliere  pay  this  judgment,  the  lot  of 

ground  is  to  be  seized  and  sold  to  satisfy  it,  after  estimating 

her  improvements,  and  reserving  her  rights  against  Chretien, 

etc.,  and  that  Chretien  pay  costs. 

The  defendant,  Madame  Groysilliere,  appealed.  The  ap- 
peal is  taken  against  the  plaintiffs  and  the  heirs  of  Walker* 

L.  Petrce^  for  the  plaintiffs.  How  can  the  defendant 
oppose  to  the  heirs  of  Roche,  that  their  mortgage  was  not 
recorded  again  within  the  ten  years,  when  the  sale  was  made 
to  her  by  Chretien  for  the  express  purpose  of  paying  this 
debt,  and  she  undertook  and  assumed  to  do  so. 

2.  The  testimony  of  the  notary  shows,  (who  was  also  the 
agent  of  Chretien,)  that  the  agent  of  Roche's  heirs  was  pre- 
sent at  the  sale,  and  it  was  understood  that  the  sum  of  two 
thousand  five  hundred  dollars  was  to  be  paid  to  him  out  of 
the  proceeds  of  the  property,  as  such  ;  that  the  mortgage  of 
Mrs.  Roche  was  to  be  then  raised.  He  agreed  on  receiving 
this  sum  to  raise  the  mortgage,  and  which  he  was  to  receive 
from  the  defendant  herself. 

RoseliuSy  for  the  defendant  and  appellant.  The  mortgage 
of  the  plaintiff  is  inoperative  through  lapse  of  time.  An  in- 
scription of  a  mortgage  must  be  renewed  at  the  end  of  every 
ten  years. 

2.  The  heirs  of  Walker  cannot  assert  a  mortgage' against 

any  property  owned  by  Chretien,  on  account  of  his  suretyship 
in  the  curator's  bond.  There  is  no  legal  or  tacit  mortgage, 
(at  least  since  the  Civil  Code  of  1808,)  existing  on  the  pro- 
perty of  sureties  of  tutors  or  curators  of  minors,  on  account 
of  their  administration. 
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£i8TEBv  DiBT.      S.  Even  if  such  tacit  or  legal  mortgage  ever  existed  in 
Aprils  1839.     this  case,  it  has  ceased  and  become  extinct,  in  not  being 
BocH£'9  HBIB8   f^gistered  or  rt-mscribed  within  ten  years  immediately  before 
tv-  the  institution  of  this  suit. 

eioTsiLusax 


XTAL. 


HenMUf  for  Walker's  heirs,  insisted  that  the  judgment 
against  Cuvillier,  is  legal  evidence  against  his  surety  for  the 
amount  due  the  minors ;  especially  when  supported  by  the 
inventory  of  the  estate  and  the  other  proceedings  in  the 
Court  of  Probates. 

2.  These  minors  have  a  tacit  or  legal  mortgage  on  all  the 
estate  of  their  curator  ad  bonoy  and  that  of  his  surety,  which 
commenced  with  the  registry  of  the  curator's  bond  in  Decem- 
ber, 1824.  7  Febrero  adicionado,  24,  JVb.  51.  5  Tapia,  266, 
•ATo.  21.  6  Pariida,  16  tille,  law  final.  Sola  Derecho  Real^ 
Ub.  1,  tUle  7,  JVo.  38,  (edUion  1803 ;)  Jfo.  39,  {edition  1820.) 
•Ssso  4*  Manuel,  {Civil  Laws  of  Spain,)  page  33.  Code^  lib, 
3,  title  1,  law  13,  section  final. 

3.  The  renewal  or  re-inscriplion  of  mortgages,  provided  in 
article  3333  of  the  Louisiana  Code,  does  not  apply  to  the 
tacit  or  legal  mortgages  of  minors  against  their  tutors,  cura- 
tors, etc.  This  article  expressly  reserves  the  rights  of  minors, 
and  forms  an  exception  to  the  general  rule.  The  Spanish 
law  is  full  on  this  subject,  and  it  was  in  force  in  1824,  except 
where  it  was  expressly  abrogated.  This  court  has  also 
repeatedly  decided,  that  mortgages,  privileges,  &c.,  created 
by  that  law,  though  not  found  in  the  Civil  Code  of  1808, 
were  valid,  and  in  force  here. 

4.  By  the  provisions  of  the  old  Code,  it  was  not  required 
to  record  mortgages  against  tutors  and  their  sureties;  and 
the  reason  is,  it  was  a  legal  mortgage.  Civil  Code^  page 
464,  article  54. 

Pichotf  for  the  minor  Walker,  represented  by  his  mother, 
Amelie  Walker.  The  judgment  and  proceedings  of  the 
Court  of  Probates  in  f&vor  of  a  co-heir,  is  evidence  of  the 
sum  allowed,  and  the  amount  of  the  claim  of  each ;  if  it  is 
for  too  much,  the  surety  of  the  tutor  should  show  it. 

2.  By  the  Spanish  law,  the  property  of  the  tutor  and  his 
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surety  are  tacitly  mortgaged  for  the  restitution  of  the  miDor's  Eabtbbit  Dm. 
estate.     The  bond  in  this  case  was  duly  recorded.     Partida     ^^P^  J*^®- 
6,  tUle  I69  lavD  21.  boche'sheibs 

3.  Prescription  cannot  be  invoked  in  this  case,  for  not 
renewing  or  re-inscribing  the  legal  mortgage  of  t&e  minors 
Walker.  The  obligation  of  the  surety  is  accessory  to  that  of 
the  tutor,  or  curator  ad  bonay  and  must  last  as  long ;  and  it 
cannot  be  pretended  that  a  renewal  of  the  inscription  is 
necessary  or  required  for  the  tutor's  bond. 

L.  Janiny  for  G.  Chretien. 

Rosty  J.,  delivered  the  opinion  of  the  court. 

This  is  an  hypothecary  action  instituted  against  a  third 
possessor,  on  an  act  bearing  date  the  29lh  of  March,  1825, 
and  importing  confession  of  judgment.  No  opposition  is  made 
to  the  amount  allowed  by  the  District  Court,  or  to  the  right 
of  the  plaintiff  to  recover  it  in  this  action,  but  the  heirs  of 
Walker  have  intervened,  praying  to  be  paid  by  preference 
out  of  the  proceeds  of  the  sale,  the  amount  of  a  legal  mort- 
gage, anterior  in  date  to  that  of  the  plaintiffs,  and  existing 
in  their  favor  upon  the  same  property. 

It  appears,  that  in  1824,  Gerard  Chretien,  the  original 
debtor  of  the  plaintifis,  and  at  that  time  the  owner  of  the 
mortgaged  premises,  became  security  on  the  bond  of  the 
curator  <id  bona  of  the  intervenors,  and  that  in  the  same  year 
the  bond  was  recorded  in  the  parish  where  the  property  is 
situated.  That  the  curator  died  without  having  rendered 
his  account,  and  left  no  property ;  the  account  of  the  claim 
of  one  of  the  intervenors  was  liquidated  contradictorily  with 
the  curator,  and  the  others  aver,  that  they  are  ready  to  prove 
the  amount  due  them.  Under     the 

The  third  possessor  opposes  this  claim  00  various  grounds,  fij^y  "xilted '  i" 
and  alleges  particularly,  that  the  intervenors  have  no  mort-  thi8«toteini8«4, 
gage  or  privilege  upon  the  property.  Judgment  was  given  attached  in  &vor 
in  favor  of  the  intervenors  in  the  court  below,  and  the  third  SJe^pw^rtyTf 
possessor   appealed.    We  believe,  that  under  the  Spanish  the  sureties  of 

■  their  curator.  <]u 

laws,  which  were  still  in  force  in  1824,  a  legal  mortgage  bma. 
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E48TBRif  DiiT.  existed  in  favor  of  minors,  upon  the  property  of  the  sureties 

^)»n'4i8.s9.     of  curators  ad  bonaj  and  that  the  bond  in  this  instance  bav- 

bochr'ii  heirs   ^"S  been  duly  recorded,  operated  as  a  legal  mortgage  upon 

*<«•  the  property  specially  mortirasred  to  the  plaintiflfs.     But  in 

ST  4L.        1825  the  law  was  changed.  The  article  3317,  of  the  Louisiana 

tionVtheLoul^  Code,  makes  it  necessary  that  all  mortgages,  whether  con- 

!L*I!f  9.°**®  *"  ventional,  leffal  or  judicial,  should  be  recorded  :  and  article 

18«5,  all   mort-  >      o  j  >  ,  ., 

gages,  whether  3333  provides,  that  the  registry  shall  preserve  the  evidence 
gj^or  jmfidiaT,  of  mortgages  during  ten  years,  but  that  their  effect  will 
are  required  to  (^asc,  cvcn  asfainst  the  Contracting  parties,  if  the  inscrip- 

bereooi*dea;RDa  '  o  o    r  »  r 

in  order  to  pre-  tions  are  not  renewed,  before  the  expiration  of  that  time,  in 
deuce,  the  inl  the  manner  in  which  they  were  first  made.  Mortgages  to 
mortrnT"*!  roust  ^^^^^  husbands,  tutors  and  curators  are  subjected  by  law 
be  renewed  be-  are  alonc  exccptcd  fi'om  this  rule.  No  exception  is  made 
t^on  of tenyears;  with  respcct  to  the  legal  mortgage  which  existed  on  the  pro- 
efffect*cea8e8**af-  P^^^J  ^f  the  Surety  of  a  curator  under  the  laws  of  Spain  ;  and 
ter  ihe  expira-  as  more  than  ten  years  elapsed  between  the  promulgation 
even  against  the  of  the  Louisiana  Code  and  the  intervention  of  the  heirs  of 
contracting  par-  Walker  in  this  suit,  without  the  inscription  of  their  mortgage 
Mortgages  to  being  renewed,  we  conclude,  that  the   effect  of  the  mort- 

which  husbands,  °  j  j    i  i  i  ^     •         •  .    • 

tutors  and  cura^  gage  has  ceaseo,  and  that  the  plea  of  the  third  possessor  is 

ThrZ"?"^^  well  founded  in  law. 

the  only  ones  not      Gerard  Chretien  has  intervened  and  claimed  title  to  the 

requinng  regis- 
try by  the  Code;  mortgaged  premises,  and  the  third  possessor  has  joined  issue. 

Spanish  ^  law.  That  issuo  Cannot  be  tried  in  the  present  suit,  nor  can  the 
ceptfon*  "made  J"<J&™®"^  rendered  therein  ciffect  in  any  manner  the  ultimate 
with  respect  to  rights  of  the  parties  to  the  property.  Whoever  be  the  owner 
gage  on  thepi-o-  at  this  time,  the  plaintiffs  are  entitled  to  their  remedy. 

perty      of     the 
surety  of  acura- 

*o^  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

more'  than  ten  judgment  of  the  District  Court  be  avoided,  annulled  and 
after*  ihe*^^I  reversed  ;  and  proceeding  to  give  such  judgment  as  oughi  to 
muigationofthe  have  been  given  in  the  court  below,  it  is  further  ordered, 

Louisiana  Code,        . 

before  the  roi-  adjudged  and  decreed,  that  the  intervention  of  tlie  heirs  of 
their  claim  ^-  Walker,  and  so  much  of  that  of  Chretien,  as  relates  to  the 
gainst  the  surety  question  of  title  to  the  mortjSfaffed  premises,  be  dismissed  at 

of  iheir  curator    '      ,  ,  o    o        r  » 

ad  bmWf  and  their  cost  in  both  courts  ;  and  that  the  said  mortgaged  pre- 
iosoripUon    'of  tnioea  be  seized  and  sold  to  foreclose  the  mortgage,  and  pay 
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the  plaintiff  the  sum  of  two  thousand  seven  hundred  and  Eastsbh  Dibt. 
forty-six  dollars,  with  ten  per  cent,  interest  on  sixteen  hun-     ^/wiV,  i839. 
dred  dollars,  from  the  31st  of  March,  1837,  until  paid,  and    hoche's hkibs 
costs.  '^«- 

OROT8IIXTERS. 

It  is  further  ordered  and  adjudged,  that  the  defendant  pay  their  legHimort- 
the  coBts  of  this  appeal,  taken  between  her  and  the  plaintiffs,  ^l  ^^^u^  lut 

the  effect  of  the 
xnoilp;ag;e  ceased 
and  It  could  no 
longer  beenfor^ 
ced  against  the 
properly  on 
'  which  it  preTi- 

ously  existed. 


Roche's  heirs  vs.  grotsilliere. 

ON    AN    APPLICATION    FOR   A   RE-UEARINO. 

The  article  3298,  of  the  Louieiana  Code,  provides,  that  a  mortgrage  exists 
without  being  recorded  in  favor  of  minors^  interdicted  or  absent  persons, 
on  the  property  of  their  tutors,  curators,  and  others,  &c. ;  but  this  mort- 
gage is  limited  by  the  code,  and  does  not  extend  to  the  property  of  the 
sureties  of  tutors,  curators,  ad  bona^  &c 

Hennery  on  behalf  of  the  heirs  of  Walker,  who  intervened 
in  this  case,  insisted,  that  the  court  overlooked  the  provi- 
sions contained  in  the  article  3298  of  the  Louisiana  Code,  in 
rendering  judgment,  and  solicited  a  re-hearing. 

That  article  provides,  that  "a  mortgage  exists  without 
being  recorded,  in  favoi"  of  minors,  interdicted  or  absent  per- 
sons, on  the  property  of  their  tutors,  curators  and  others,  over 
whose  property  the  law  grants  them  a  tacit  mortgage,  either 
general  or  special."  It  also  gives  to  the  wife  a  mortgage 
on  her  husband's  property,  without  being  recorded,  for  the 
restitution  of  her  dotal  rights. 

The  interveners  believe,  that  this  article,  under  the  liberal 
interpretation  given  to  it  by  this  court  in  the  case  of  Pain  vs. 
Perrotf  10  Louisiana  Reports^  300,  is  sufficient  to  establish  the 
justness  of  their  mortgage  claim  on  the  property  of  the 
surety  of  their  tutor  or  curator  ad  bana^  and  respectfully  ask. 
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EhnvKK  DisT.  that  the  judgment  rendered  in  the  case   be  corrected  in 
April,  1839.     this  respcct,  or  that  a  re-hearing  be  granted. 


boche's  heibs 
obot8uusrs. 


Rosty  J.y  delivered  the  opinion  of  the  court. 

The  court  did  not  overlook  the  article  3298  of  the  Louisi- 
ana Code,  and  if  it  was  not  referred  to  in  the  decision,  it  is 
because  it  could  in  no  manner  affect  it.  That  article  pro- 
vides, that  a  mortgage  exists  without  being  recorded,  in  favor 
of  minors,  interdicted  and  absent  persons,  on  the  property  of 
their  tutors,  curators  and  others^  over  whose  property  the  law 
grants  them  a  tacit  mortgage,  either  general  or  special ;  but 
articles  3283,  3284,  and  3285  of  the  same  code,  explain  and 
limit  the  meaning  of  the  word  others^  and  article  3280  pre- 
eludes  the  idea  that  it  was  intended  to  embrace  the  legal 
mortgage  existing  in  favor  of  minors,  under  the  former  laws 
of  the  country,  upon  the  property  of  the  sureties  of  curators 
ad  bona.  That  article  abrogates  all  the  legal  mortgages  not 
expressly  retained  by  the  code,  and  that  of  minors  upon  the 
property  of  the  sureties  of  curators  among  the  rest  The 
law,  therefore,  as  it  now  exists,  far  from  granting  them  a 
mortgage,  expressly  refuses  it ;  and  the  words,  others  over 
whose  property  the  law  grants  minors  a  mortgage^  cannot  by  any 
sound  or  reasonable  rule  of  construction,  be  made  to  extend 
to  the  surety  of  a  curator,  upon  a  bond  signed,  either  before 
or  since  the  adoption  of  the  code.  We  would  not  willingly 
increase  the  number  of  legal  mortgages  beyond  the  cases 
clearly  designated  by  law,  nor  do  we  feel  ourselves  at  liberty 
to  perpetuate  by  a  forced  construction,  the  liability  of  sureties. 

The  re-hearing  is  refused. 


t 
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HOE  V8.  TATLOR.  EASTSmv  Oin. 

Jipril,  1839. 

APrilL    FROM   THB    COURT  OF    THB   FOURTH  JUDICIAL   DISTRICT,  FOR    TBI  s=s===s=sssst 
PARISH  OF  FOINTB  COITPCB,  THB  JUDQB  OF  THB  SKCOND  PRESIDING. 


In  a  oontrRct  of  sale  of  a  plantation  and  slaves,  in  which  the  vendee  paid 
fonr  thoasand  five  hundred  dollars  in  cash,  and  it  was  stipulated  thai  the 
vendor  should  make  a  title  in  fee  simple  the  1st  of  January  following^ 
when  the  balance  of  the  price  was  to  be  paid  and  arranged,  and  on  fail* 
nrs  of  the  vendee  to  comply  with  his  engagement,  the  sum  already  paid 
was  to  be  forfeited  to  the  vendor,  to  indemnify  him  for  the  chances  of 
making  a  better  sale :  Hetf,  that  the  contract  was  absolute,  with  the  sin- 
gle exception,  that  it  could  not  be  enforced  against  the  vendee  if  he  failed 
to  comply,  bat  that  the  partial  payment  he  had  made,  was  to  be  con- 
sidered the  measure  of  damages  for  his  non-performance. 

When  the  resolutory  condition  in  a  contract,  depends  on  the  will  of  either 
party,  the  contract  is  not  dissolved  of  right,  by  the  happening  of  the 
condition,  but  its  dissolution  must  be  sued  for,  m  ail  cases  when  it  em- 
braces immoveable  property. 

Good  faith  in  a  contract  is  always  presumed,  and  the  court  will  consider 
itself  bound  to  believe  the  contracting  parties  understood  each  other,  and 
that  the  vendor  disclosed  the  truth  in  relation  to  the  thing  sold,  when  it 
is  not  otherwise  shown.  ' 

This  case  was  before  the  Supreme  Coart  in  February, 
18S8,  and  remanded  for  a  new  trial.  See  11  Lomriana 
Reports^  551. 

The  facts  of  the  case  and  the  written  contract  between  the 
parties,  are  fully  staled  and  set  forth  in  the  former  report, 
and  need  not  be  again  stated. 

The  suit  was  instituted  by  Noe,  to  recover  back-the  sum 
of  four  thousand  five  hundred  dollars,  which  he  had  advanced 
to  Taylor,  in  July,  1836,  at  the  time  of  entering  into  the 
agreement  to  purchase  from  him  the  plantation  and  slaves 
mentioned  therein.  The  written  agreement  contains  the 
following  clause,  under  which  the  contest  arises  in  this  case: 
Taylor  stipulated  "  to  make  to  said  Noe  a  title  in  fee  simple 
to  said  tract  of  land,  on  the  1st  of  January,  and  at  the  same 
time,  such  title  to  said  slaves  as  is  above  expressed :  Provided, 
said  Noe  shall  faithfully  comply  with  the  agreements  and 
32  VOL.  XIII. 


arox 

TAXXOB. 
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EAtnmir  Dm.  Covenants  above  and  herein  expressed.     It  is,  also,  hereby 
*^^  ''•^'     understood,  agreed  and  declared,  by  and  between  said  par- 
xoK         ties,  that  in  the  event  of  said  James  Noe  not  complying 
TAniom.       ^'^^  ^'^  ^'^  engagements  and  covenants,  on  said  Ist  day  of 
January  next,  he  forfeits  said  sum  of  four  thousand  five  hun- 
dred dollars,  and  that  said  Taylor  may  convert  this  sum  to 
his  own  use,  to  indemnify  himself  for  the  chances  of  making 
a  better  sale  of  his  property/' 

It  seems  that  Noe,  the  vendee,  failed  and  refused  to  exe- 
cute the  contract  on  the  1st  of  January,  1837,  according  to 
the  stipulations  contained  in  the  written  agreement  of  July 
preceding,  alleging  that  the  premises  were  encumbered  with 
mortgages,  so  as  to  prevent  the  vendor  from  making  a  com- 
plete title. 

On  the  return  of  the  case,  it  was  submitted  to  a  jury,  and 
several  witnesses  called  to  testify  in  relation  to  the  under- 
standing of  the  contracting  parties  at  the  time  of  the  agree- 
ment. It  appeared  in  evidence,  that  Taylor  explained  to 
Noe  at  the  time,  that  there  were  some  incumbrances  on  the 
land,  and  that  the  title  to  the  slaves  depended  on  the  con- 
struction to  be  given  to  the  will  of  the  late  Julien  Poydras. 
It  did  not  result  from  the  testimony,  that  there  was  any 
deception  or  fraud  on  the  part  of  the  vendor.  After  a  charge 
from  the  judge  presiding,  the  jury  returned  a  verdict  for  the 
defendant.  From  judgment  rendered  thereon,  the  plaintiflf 
appealed. 

A.  JVt  and  F.  Jf.  Ogden^  for  the  plaintiff,  contended  that 
Noe  was  not  bound  to  take  the  property  subject  to  the  mort- 
gages existing  on  it,  and  give  his  notes  for  the  balance ;  and 
the  doctrine  relied  on  in  the  case  of  Borden  vs.  Borden,  5 
Massachusetts  ReportSf  67,  that  incumbrances  existing  on 
property  do  not  authorize  the  purchaser  to  repudiate  the  tide, 
IS  not  law  in  this  stale. 

2.  From  the  amount  and  nature  of  the  mortgages  in  this 
case,  such  a  rule  could  not  be  applied  without  evident  injus- 
tice to  the  purchaser,  in  forcing  on  him  stipulations  altogether 
different  from  the  contract  he  had  entered  into.    The  con- 


TAYLOR. 
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tract  under  consideration,  we  contend,  does  not  amount  to  a  Eastxbit  Dm. 
sale,  and  does  not  entitle  the  parly  to  a  specific  performance.     *^fira,\%s9. 
The  penally  stipulated  by  the  purchaser,  is  in  the  nature  of         ^ox 
earnest  money,  which  one  of  the  parlies  has  given  and  must       ^^^ 
forfeit  on  failure  to  comply ;  but  such  a  contract  is  not  a 
sale.    The  existence  of  mortgages  on  the  property,  which 
would  be  good  ground  to  suspend  payment  in  case  of  an 
aciual  sale,  would  be  sufficient  ground  before  the  sale  to 
authorize  the  purchaser  to  withdraw  from   the  contract. 
Lmsiana  Codty  article  2438.     1  Peters^  462,  4  and  5. 

S.  If  any  or  all  of  these  positions  should  be  deemed  unten- 
able, we  contend  that  the  purchaser  could  not,  in  this  case, 
have  been  required  to  execute  the  contract  by  retaining  the 
amount  of  mortgages,  because  he  would  have  been  thus 
compelled  to  pay  a  larger  amount  in  cash,  than  he  was 
bound  by  his  contract  to  do,  and  the  terms  of  the  contract 
would  have  been  altogether  changed. 

By  an  inspection  of  the  certificate  of  mortgages,  it  will  ap- 
pear that  the  property  was  mortgaged  in  favor  of  the  Union 
Bank,  for  a  large  amount  of  shares  in  the  stock  of  that  bank. 
That  mortgage  could  not  be  removed  for  an  almost  indefinite 
period  of  time,  unless  other  properly,  by  the  consent  of  the 
bank,  was  substituted  in  its  place.  The  evidence,  therefore, 
clearly  shows  that  the  rule  contended  for,  could  not  be  ap- 
plied to  this  case,  because  the  mortgages  already  due,  ex- 
ceeded the  cash  payment;  and  because  the  mortgage  to 
secure  bank  stock,  would  have  eifisted  after  the  whole  price 
was  paid. 

4.  We  contend,  lastly,  that  under  the  contract  between 
these  parties,  it  was  necessary  that  Noe  should  have  been 
put  in  default^  and  that  he  was  not  put  in  default  by  Taylor; 
nor  is  there  any  thing  to  excuse  the  want  of  it.  The  evi- 
dence shows  that  on  the  day  of  sale  Taylor  remained  at 
home  until  summoned  by  Noe's  agent  to  repair  to  the  parish 
judge's  office  ;  going  there  at  his  request,  and  treating  with 
him  as  agent,  he  cannot  now  question  his  power  of  attorney. 
The  mortgages,  to  a  large  amount,  appeared  on  the  books  of 
the  recorder  of  mortgages.     Taylor  had  prepared  no  state- 
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EAmmr  joiit.  ment  of  the  mortgages ;  he  asked  where  the  money  and 

^prii,  1839.      ^^j^g  ^^^^ 

vox  There  can  be  no  doubt  that  Taylor  claims  to  retain  the 

TATLOB.  ^our  thousand  five  hundred  dollars,  as  damages  for  the  pas- 
sive breach  of  a  contract,  and  the  amount  of  these  danrnges 
are  fixed  in  the  contract  itself.  The  obligation  of  Noe  was 
not  absolute  and  independent,  but  the  engagements  of  each 
party  were  necessarily  dependent;  to  put  Noe  in  default,  it  was 
necessary,  1st,  That  Taylor  should  have  been  able  to  com- 
ply with  his  engagements.  2d,  That  he  should  have  put 
Noe  in  default,  in  one  of  the  ways  declared  in  article  1905 
of  the  Louisiana  Code.  ^ 

Muhell,  for  the  defendant  The  plaintiff  did  not  attend 
on  the  1st  of  January,  18S7,  to  comply  with  his  contract. 
The  evidence  shows  that  he  resided  in  Mississippi,  but  he 
should  have  then  attended  and  claimed  a  compliance  by 
making  the  payments,  or  showing  his  readiness  to  pay.  S 
JUarshaWB  ReporU,  168.  SJoAiuoh,  145.  S  MassadmeUi 
ReporiBy  67. 

2.  In  the  absence  of  Noe,  it  was  impossible  for  Taylor  to 
tender  a  deed  for  the  land  and  slaves,  (even  if  it  was  neces- 
sary, which  is  denied;)  and  under  these  circumstances,  it  is 
the  same  as  if  the  tender  had  been  made.  Taylor  could 
have  made  a  good  and  valid  title,  notwithstanding  the  moiv 
gages,  for  they  do  not  by  any  means  amount  to  a  defect  of 
title.  The  law  only  requires  that  the  title  to  the  property 
should  be  a  good  one.  The  vendor  is  permitted  to  pay  off 
the  incumbrances  or  debts,  with  the  money  he  receives,  or 
allow  the  purchaser  to  retain  the  amount.  See  the  case  of 
Borden  vs.  Borden^  5  Massackasttts  Reports^  67 — ^75,  ti  seq. 

Rostj  J.J  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  are  stated  at  length  in  the  report  of 
the  decision  of  this  court,  on  a  former  appeal. 

The  plaintiff  and  defendant  entered  into  a  written  agree- 
ment, which  has  all  the  essential  requisites  of  a  sale.  The 
plaintiff  binds  himself  therein  to  pay  the  defendant  the  sum 
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of  one  buDdred  and  thirty  thousand  doUara,  for  a  plantaUoi)  EAmur  Dist, 
and  slaves,  in  the  following  manner :  four  thousand  five  hun-    >^^  ^ m9. 
dred  dollars  cash  in  band,  paid,  the  receipt  of  which  is  ac«         ,ob 
knowiedged    in   the   deed;    twenty-five  thousand   dollars      ^^^n. 
payable  in  gold  or  silver,  on  the  Ist  of  January  next  follow- 
ing, and  the  balance  in  endorsed  notes,  to  be  delivered  on  the 
same  day.     On  that  day,  also,  possession  is  to  be  given,  and 
a  title  tn  ftt  simple  is  to  be  made  by  the  defendant ;  and  the 
plaintiff  further  stipulates,  that  if  he  does  not  comply  with 
his  agreements  and  covenants,  on  the  said  Ist  day  of  Janu- 
ary, he  forfeits  the  sum  of  four  thousand  five  hundred  dollars, 
and  the  defendant  may  convert  it  to  his  own  use,  to  indem- 
nify him  for  the  chances  of  making  a  better  sale  of  bis 
property. 

The  plaintifif  did  not  comply  with  his  agreements  and 
covenants  at  the  time  appointed,  and  the  defendant,  con- 
sidering the  contract  avoided  as  a  sale,  or  a  promise  to  sell^ 
by  the  happening  of  the  resolutory  condition  attached  to  it, 
retains  the  sum  which  the  plaintiff  agreed  to  forfeit,  if  he 
permitted  that  condition  to  happen. 

The  plaintiff  sues  to  recover  back  that  sum,  on  the  ground 
that  on  the  day  appointed  for  the  delivery  of  the  plantation 
and  slaves  to  him,  the  property  was  encumbered  by  several 
special  mortgages,  and  particularly  by  one  in  favor  of  the 
Cnion  Bank,  to  secure  a  large  number  of  shares  of  the  stock 
of  that  institution,  which  mortgage  could  not  be  raised,  so  as 
to  enable  the  defendant  to  give  him  a  title  in  fee  simple  on 
that  day. 

This  is  not  an  action  for  the  rescission  of  the  contract :  the 
plaintiff  takes  for  granted,  that  the  contract  no  longer  exists, 
and  our  first  inquiry  must  be  how  it  has  been  dissolved,  for 
as  long  as  it  endures,  it  is  the  law  of  the  parties. 

It  is  clear  to  us,  that  the  sum  paid  by  the  plaintiff  cannot 
be  considered  as  earnest  money;  it  was  not  so  characterized 
in  the  deed,  and  was  simply  paid  as  a  part  of  the  purchase 
money.  We  cannot  now  presume  the  existence  of  stipula- 
tions which  the  parties  did  not  expressly  make,  and  we  are  of 
opinion  that  the  vendor  could  not  evade  the  specific  perform- 
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B^tTBBv  D18T.  ance  of  his  part  of  the  contract,  by  returning  to  the  pur- 

.^/rri/,  1839.     chaser  double  the  sum  he  had  received,  or  in  any  other 

iroi  manner.     That  contract  was  absolute,  with  the  single  excep- 

-..^«-        ^ion,  that  if  the  plaintiff  failed  to  execute  it,  it  could  not  be 

TATLOK.  ,  * 

enforced  against  him,  and  the  partial  payment  which  he  bad 

When  the  re-  made,  was  to  be   the  measure  of  damages  for  his  non- 

tioQ  in  a'^conl  performance.     But  even  in  that  case,  the  contract  was  not 

on^the  ^^"of  dissolved  of  right,  by  the  happening  of  the  condition.    Whcu 

either  party,  the  the  resolutory  Condition  is  an  event  depending  on  the  will  of 

eontnwt    is   not     .  ,  •       i-       1      •  ^1  1  %  r 

dissolved  of  either  party,  the  dissolution  of  the  contract  must  be  sued  for 
plfn*i!ig^  0?  ""tij^  ^  ^  ^^^'>  when  it  embraces  immoveable  property,  and  the 
oondition,  but  party  in  default,  may,  according  to  circumstances,  have  a 
muttbesoedfor  further  time  allowed  for  the  performance  of  the  condition, 
h  emWa'^ir  LownoMi  Code,  ariicU  2042.  Here  the  fact  of  the  perfonn- 
mo?eabie    pro-  ance  or  non-performance  of  the  plaintiff,  depended  exclusively 

upon  his  own  will,  and  the  contract  exists  until  it  is  dissolved 
by  a  judgment. 

Had  an  action  for  a  rescission  been  instituted,  it  could  not 
have  been  maintained.  The  facts  proved  at  the  last  trial, 
by  the  witness  Coyle,  that  the  defendant  fully  explained  to 
the  plaintiff  the  will  of  Julien  Poydras,  and  informed  him 
that  mortgages  existed  upon  the  property,  stand  uncontra- 
dicted and  unopposed,  and  are  conclusive  against  the  plain- 
tiff. He  had  been  informed  before  the  sale,  of  the  danger  of 
Good  faith  in  ^^^  eviction,  and  he  could  not  suspend  the  payment  of  the 
a  eontraet  it  ai-  prjce  on  that  account.     Lomsiana  Code.  2635.     It  is  true 

ways  preanmed ;  *^  ,  ' 

•nd  the  court  that  the  witness  does  not  remember  that  the  defendant  men- 
■eifboiindtrbe^  tioned  to  the  plaintiff  the  exact  amount  of  the  mortgages, 
tMctin  ***part?ca  ^^^  ^^^^  '^  appear  in  evidence  that  the  mortgage  given  to 
undentood  each  sccure  the  stock  of  the  Union  Bank  was  named  particularly ; 
the  Tendor  dis-  but  good  faith  is  alwnys  presumed,  and  we  are  bound  to  be- 
fi'^reUtion  to^the  '*®^®  ^^^^  ^^^  defendant  told  the  plaintiff  the  whole  truth  on 
thing  told,  when  ihe  subject.   If  it  was  otherwise,  it  is  the  plaintiff's  fault  that 

It  18  not  other-  ,     .         ''  ,     .  r«.  . 

viae  shown.  it  does  not  SO  appear  before  us.  The  witness  was  not  cross- 
examined,  in  reference  to  these  particular  facts,  and  wq  must 
take  his  evidence  without  any  restriction  or  limitation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
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judgment  of  the  District  Court  be  affirmed,  with  all  the  coets  Eastkut  Diar. 
in  both  courts,  except  that  of  the  first  appeal.  ■^'^>  ^^^' 


EustiSy  J.J  delivered  a  separate  opinion. 

My  construction  of  the  contract  is  this :  I  consider  that 
Noe,  if  he  should  determine  not  to  take  the  plantation  of 
Taylor,  was  to  give  Taylor  four  thousand  five  hundred 
dollar?,  for  having  the  refusal  of  it  from  the  2lst  of  July 
to  the  Ist  of  January  following^  during  which  time  Taylor 
could  not  sell,  and  Noe  would  have  the  chances  of  ofiering 
his  bargain  for  sale.  Taylor  would  not  have  bound  himself 
without  compensation,  and  it  is  expressly  stated  in  the  con- 
tract, that  this  sum  of  four  thousand  five  hundred  dollars 
was  to  indemnify  him  for  the  chances  of  making  a  better 
sale  of  his  property.  I,  therefore,  infer,  that  this  was  the 
consideration  of  the  contract,  so  far  as  it  relates  to  that  sum. 
The  property  might  rise,  Taylor  might  have  a  better  offer, 
and  he  would  not  deprive  himself  of  the  chances  of  a  better 
sale,  unless  there  was  a  certain  sum  paid  as  an  indemnity 
for  losing  them. 

My  opinion  is,  that  Noe,  in  a  breach  of  the  contract  on  his 
part,  was  bound  for  nothing  more  than  the  four  thousand  five 
hundred  dollars ;  that  this  is  the  limit  of  his  responsibility. 

After  this  agreement,  we  hear  nothing  more  of  the  plain- 
tiff: his  residence,  it  appears,  was  in  Mississippi ;  on  the  day 
fixed  for  the  completion  of  the  sale,  Noe  did  not  make  his 
appearance.  A  gentleman  of  the  bar  presented  himself  on 
his  behalf,  but  no  authority  is  shown  on  his  part  to  conclude 
the  contract,  or  to  bind  his  principal  in  any  manner.  I  am 
satisfied  from  the  testimonyof  Coy le,  that  Noe  knew  perfect- 
ly well  that  the  estate  was  encumbered  with  mortgages,  and 
that  his  disinclination  to  complete  the  purchase,  originated 
from  causes  entirely  independent  of  their  existence.  If  Noe 
wanted  to  complete  the  purchase,  or  to  comply  with  his  con- 
tract, he  ought  to  have  been  present  himself,  or  by  an  attor- 
ney in  fact,  specially  authorized,  and  complied,  or  ofiered  to 
comply  with  with  the  requisites  of  articles  1906  and  1907  of 
the  Code.    From  his  conduct,  I  infer  his  understanding  of 
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Biflmir  Dirr.  tho  contract,  was,  that  he  was  not  bound  to  comply  with  it, 
^pru^tisi,     having  left  in  the  hands  of  Taylor  the  sum  of  four  thousaDd 
powHiHe      ^^^  hundred  dollars  as  an  indemnity  for  losing  the  chances 
**  of  a  sale. 

My  opinion  on  this  subject  is  confirmed  by  the  well  known 
fact,  of  the  existence  in  this  country  in  18S6,  of  that  spirit  of 
speculation  which  predominated  in  every  contract  made 
under  its  influence,  changing  not  only  its  forms,  but  pro- 
ducing consequences  until  then  unforeseen.  Such  being  my 
convictions  of  the  intention  of  the  parties,  and  such  the  legal 
intendment  of  the  contract,  I  think  the  judgment  of  the 
court  below  ought  to  be  affirmed  with  costs. 


DOWNING  V8.  DELAS8IZE. 

V 

4mAL  f  ftOM  THB  COVRT  OF  TB«  VIEBT  JUDICIAL  DMT&IOT,  iUDQt  WATTI 

PR181DINO. 

Compeniation  may  be  pleaded  at  every  stage  of  the  proceedinge  on  the 
triali  if  it  be  pleaded  ■pecially. 

This  is  an  action  on  an  account  for  a  balance  of  one 
thousand  five  hundred  and  fifty  dollars,  which  the  plaintiff 
alleges  is  due  to  him  for  services  rendered  the  defendant,  as 
manager  of  a  saw  mill. 

The  defendant  pleaded  a  general  denial.  The  case  comes 
before  this  court  on  a  bill  of  exceptions.  On  the  trial,  and 
before  the  testimony  of  the  defendant  was  closed,  the  defend- 
ant, by  his  counsel,  asked  leave  of  the  court  to  amend  and 
file  a  plea  of  compensation  of  six  hundred  and  thirty-three 
dollars,  against  the  first  item  in  the  plaintiff's  demand,  being 
the  note  of  the  latter  for  that  sum,  but  the  court  refused  to 
grant  the  leave,  and  to  permit  the  plea  of  compensation  to  be 
filed.    The  defendant  took  his  bill  of  exceptions. 
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Judgment  was  rendered  in  ftivor  of  the  plaintiff  for  the  Eastkhv  Dm. 
principal  part  of  his  demand,  and  the  ^lefendant  appealed,         "^pru,  1839. 

M*Einney  and  M^MUlen^  for  the  plaintiff,  prayed  for  the  '^' 

affirmance  of  the  judgment. 

» 

Rosdiusy  for  the  defendant  and  appellant,  insisted  that 
compensation  could  be  pleaded  at  any  stage  of  the  proceed- 
ings, previous  to  final  judgment.  Code  of  Practicey  367. 
11  Lomnana  ReporUy  213.  2  Martin^  JV*.  S.y  135.  3  Ibid. 
665.    5  Ibid.  135. 

EuiHsy  /.,  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  cause,  and  before  the  testimony  of  the 
defendant  was  closed,  the  defendant  by  bis  counsel  prayed 
the  court  for  leave  to  file  a  plea  of  compensation  for  the 
amount  of  a  promissory  note  subscribed  by  the  plaintiff;  the 
court  refused  to  allow  the  plea  to  be  filed,  and  the  counsel  for 
the  defendant  excepted  to  the  opinion  of  the  court. 

We  think  the  judge  erred.  The  article  367  of  the  Code 
of  Practice,  is  imperative.  Compensation  may  be  pleaded 
at  every  stage  of  the  proceedings :  Provided^  it  be  pleaded 
specially. 

The  judgment  of  the  District  Court  is,  therefore,  reversed, 
and  the  cause  is  remanded,  with  directions  to  the  judge  to 
aJlow  the  defendant  to  file  his  plea  of  compensation,  as  stated 
in  the  bill  of  exceptions,  and  that  the  appellee  pay  costs. 


LONG  V8.    FRENCH. 

APPEAL   PROM  THX    PARISH    C017RT,  POR    TBI    PARfSH    AND   CITT  OP   NEW- 

ORLKAN8. 

An  agreement  to  oell  a  lot  of  ground,  in  which  it  is  designated,  and  the 
the  price  and  terms  of  payment  specified,  is  a  sale,  according  to  article 

S3  VOL.  XI  n. 
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GArrKiiir  Dibt.      ^^^  ^^  ^ho  Looifliana  Code,  and  the  seller  is  bound  to  execute  a  title 
April,  1 839.  accordingly. 

IONS  Property  claimed  in  a  suit,  in  virtue  of  a  sale,  cannot  be  alienated  by  the 

rBsxca.  adverse  party,  pending  the  action,  so  as  to  prejudice  the  plaintiff's  right 

This  is  an  action  in  which  the  plaintiff  seeks  to  compel  the 
defendant  to  make  him  a  title  to  a  certain  lot  of  ground  ia 
the  city  of  New-Orleans,  in  pursuance  of  a  memorandum  of 
sale. 

The  plaintiff  alleges  he  has  paid  two  hundred  dollars  in 
cashy  and  is  ready  to  assume  the  other  payments,  according 
to  agreement,  but  that  the  defendant  has  refused  and  failed 
to  make  him  a  legal  title,  to  his  damage  four  hundred  doUare. 
He  prays  judgment,  compelling  the  defendant  to  execute  a 
title  to  the  property,  and  for  his  damages. 

The  defendant  pleaded  a  general  denial;  and  avers,  that 
he  agreed  with  the  plaintiff  to  cede  to  him  his  bargainor 
purchase  of  the  property  in  question,  and  to  put  him  in  his 
place,  for  the  sum  of  two  thousand  dollars,  and  to  transfer  to 
him  the  same  right  and  title  by  which  he  had  acquired  it, 
without  warranty  except  as  to  himself ;  that  he  has  offered 
and  tendered  a  transfer  of  said  title  to  the  plaintiff,  who 
refused  to  accept  it ;  whereupon,  he  offered  to  return  him  the 
two  hundred  dollars  he  had  paid,  which  he  also  refused. 
He  prays  judgment  in  his  favor,  and  for  costs. 

Upon  these  pleadings  and  issues,  the  cause  was  tried  by 
the  court. 

The  memorandum  of  sale,  or  agreement,  upon  which  the 
plaintiff  sued,  is  as  follows : 

"  Benjamin  P.  French  sold  to  Wm.  Long  one  lot  of  ground 
in  Duplantier-street,  between  Constance  and  Annuncia- 
tion-streets;  measuring,  on  Duplantier-street,  twenty-four 
feet,  by  one  hundred  and  twenty-seven  feet  in  depth.  Terms, 
two  hundred  dollars  in  cash ;  and  to  assume  payment  of 
notes  now  due  on  the  property. 

Benjamin  F.  French. 
William  Long.** 
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Some  evidence  was  introduced,  relative  to  the  tender  and  Eastsiui  Dibt. 
demand  of  the  plaintiff,  to  have  the  sale  executed,  and  the     •^^'^»  '^^- 
refusal  of  the  defendant ;  upon  which  the  parish  judge  sums         lowo 
up  the  case  as  follows :  yrencr. 

'*!.  That  a  promise  to  sell  amounts  to  a  sale,  when  there 
exists  a  reciprocal  consent  of  both  parties,  as  to  the  thing  and 
the  price  thereof.     Louisiana  Code,  3437. 

2.  That  such  promise  and  consent  is  proved  by  the  memo- 
randum signed  by  the  two  parties,  and  delivered  to  J.  B. 
Marks,  notary  public. 

3.  That  it  is  in  evidence  that  the  plaintiff  paid  to  the 
defendant  two  hundred  dollars  in  cash,  as  stipulated  between 
the  parties. 

4.  That  it  is  also  in  evidence,  that  the  plaintiff  tendered  to, 
the  defendant  an  amount  more  than  suflScient  to  meet  the 
payment  of  the  two  mortgage  notes  which  became  due  in  the 
beginning  of  January,  1837,  and  were  among  the  notes  the 
payment  of  which  the  plaintiff  had  assumed. 

5.  That  according  to  articles  1757,  2449,  2450,  2451, 
2477,  2479,  of  the  Louisiana  Code,  warranty  being  implied 
in  every  sale,  unless  there  be  some  contrary  stipulation,  such 
warranty  must  have  been  in  the  contemplation  of  the  parties, 
when  they  signed  the  promise  or  consent  delivered  to  the 
notary,  and  that  therefore  the  defendant  cannot  legally  refuse 
such  warranty  to  the  plaintiff. 

6.  That  by  the  refusal  and  delay  on  the  part  of  the  defend- 
ant, to  pass  such  an  act  of  sale  as  the  plaintiff  had  a  right  to 
demand,  he  has  occasioned  to  said  plaintiff  damages  to  an 
amount  of  at  least  two  hundred  dollars.'' 

Judgment  was  rendered,  ordering  the  defendant  to  execute 
to  the  plaintiff  a  full  and  legal  title  for  the  lot  of  ground  in 
question,  on  the  latter  complying  with  the  terms  and  condi- 
tions of  sale,  and  that  the  defendant  pay  two  hundred  dollars 
in  damages,  and  the  costs. 

The  defendant  prayed  for  a  new  trial,  on  the  following 
grounds : 

1.  That  the  judgment  is  contrary  to  law  and  evidence. 

2.  The  judgment  for  the  specific  performance  of  the  pro- 


zone 
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Eastern  Dibt.  mise  to  sell,  canDot  be  ezecutedy  because  the  defendant  has 
^prii,  1839.     sold  the  property  in  dispute  to  another  person ;  and  if  the 
plaintiff  is  entitled  to  any  judgment,  it  can  only  be  for 
damages. 
The  new  trial  was  refused,  and  the  defendant  appealed. 

Strawbridge^  for  the  plaintifi^  asked  for  the  affirmance  of 
the  judgment,  with  ten  per  cent,  damages. 

Roselius^  for  the  defendant  and  appellant,  contended  that 
the  evidence  showed  that  the  defendant  offered  to  execute  an 
authentic  title  to  the  property  in  question,  but  the  plaintiff 
refused  to  accept  it ;  after  this  it  was  sold  to  another  person. 
Ought  the  plaintiff  to  complain  of  this  1 

2.  The  defendant  was  never  undeir  any  obligation  to  sell  the 
property  to  the  plaintiff,  for  the  writing  relied  on  is  not  a  pro- 
mise to  sell. 

3.  There  is  no  proof  in  support  of  the  damages  awarded. 

4.  At  all  events  the  judgment  of  the  court  below  must  be 
reversed,  because  it  is  shown  that  it  is  impossible  for  the 
appellant  to  execute  it,  having  transferred  the  title  to  the 
property  to  another  person.  Under  such  circumstances  the 
plaintiff  can  only  recover  damages.  Lotdsiana  Codcy  articks 
1920,  1921. 

Eustis,  /.,  delivered  the  opinion  of  (he  court. 

The  plaintiff  alleges,  that  he  contracted  with  the  defendant 
for  the  purchase  of  a  lot  of  ground,  by  an  agreement  annexed 
to  the  petition  ;  that  he  has  paid  to  th^  defendant  the  sura  of 
two  hundred  dollars,  part  of  the  price  of  the  lot,  and  that  the 
defendant  refuses  to  comply  with  his  contract,  though 
requested  by  the  plaintiff:  he  lays  the  damages  at  four  hun* 
cired  dollars.  The  object  of  this  suit  is  to  compel  the  defend- 
ant to  execute  a  conveyance  of  the  property  by  authentic 
act,  and  to  recover  damages. 

By  the  tenor  of  the  instrument  referred  to,  it  appears  that 
"  Benj.  F.  French  sold  to  Wm.  Long"  the  lot  in  question  ; 
the  terms  were  two  hundred  dollars  cash,  and  the  purchaser 
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to  assume  payment  of  notes  due  on  the  property.     The  agree-  EmxRK  Dist. 
ment  is  signed  by  the  parties.     It  is  without  date,  but  the    *^ril,  i8d9. 
time  of  its  execution  is  established  with  sufficient  certainty         ^^^ 
by  evidence.     The  price  to  be  paid,  we  consider  to  be  suffi-  v- 

ciently  defimte,  and  the  instrument  itself,  as  a  sale,  according  An  agreement 
to  the  article  24S1  of  the  Louisiana  Code.  ^*Ji  ^  I'^^l 

The  plaintiff  appears  to  have  performed  all  the  requisites  »'  ;•  degignated 

-.11.         1     .  I  .  ^     I  1  *""    *"*    pnce 

of  the  law  m  relation  to  his  part  of  the  contract,  and  we  at-  and  terms  of 
tach  no  weight  to  the  reasons  given  by  the  defendant  for  his  ^^ulJ^^^ 
refusal  to  execute  the  coifveyance.  *?""??.  *®/'?" 

»ni       1    ..      1  -         ....  -     1  .  .  ,  «>e  **5*   of  the 

The  defendant,  after  the  institution  of  this  suit,  made  a  Louisiana  Code, 
sale  of  the  property  in  litigation  to  another  person,  and  has  bound  to^ze^te 
urged,  in  a  motion  for  a  new  trial,  this  fact  as  a  matter  of  f^  *j*^'«  aceord- 
defence  against  this  action. 

The  assertion  of  this  right  on  the  part  of  the  defendant,  is 
in  direct  opposition  to  the  article  2428  of  our  code.     ^*Tbe 
thing  claimed  as  the  property  of  the  claimant,  cannot  be  Propertyeiaim- 
alienated  pending  the  action,  so  as  to  prejudice  his  right."  virtue  of  a  sale, 
It  is  equally  subversive  of  the  first  principles  of  justice,  and  Jfed*by*ihe'S' 
only  receives  our  notice  for  the  purpose  of  expressing,  as  we  \^^^  y^^y  p««>- 
feel  ourselves  bound  to  do,  our  reprobation  of  it.     This  act  on  so  as  to  prep- 
the  part  of  the  defendant,  shows  a  settled  determination  on  uff^t  right.^^^'*^ 
his  part  to  sport  with  his  contract,  and  to  defeat,  at  all 
hazards,  every  effort  which  his  adversary  may  make  to  obtain 
bis  just  rights  from  the  tribunals  of  his  country.     It  is  to  be 
regretted  that  parties  will  not  understand,  that  in  conduct 
like  this,  they  can  receive  neither  aid  nor  countenance  from 
a  court  of  justice.    We  give  no  opinion  t^n  the  question  of  , 

the  admissibility  of  the  evidence  concerning  special  damage^ 
tinder  the  general  allegation  in  the  plaintiff's  petition.  We 
think  the  sum  of  two  hundred  dollars  no  more  than  suffk^ient 
to  compensate  the  party  for  damages  incident  to  this  breach 
of  contract,  particularly  as  the  defendant,  by  his  act  of  sale 
of  the  2d  of  November,  1836,  has  shown  to  us  that  the  lot 
could  have  been  sold  at  a  large  profit 

The  judgment  of  the  parish  court  is  afl&rmed,  with  costs  in 
both  courts. 
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EAflTKUi  Dirr.  YOUNG  VS.   WALKER  ET   AX. 

4^1899. 


TOUHe  APFBAL  FKOM  THB  COURT  Of  THE  FIK8T  JUDICIAL  DMTRIGT,  JUDGB  WATTS 

f«.  PRESIDING. 


WJJJLSR  IT  AJm 


Where  the  case  presents  no  question  but  one  of  ownership,  which  tarns 
upon  more  ntRtters  of  fact,  and  the  evidence  is  multifarioos  and  contra- 
dictory, the  judgment  of  the  inferior  court  will  be  affirmed. 

This  is  an  action  to  recover  a  raft  of  timber,  which  the 
plaintiflf  alleges  the  defendant  took  forcible  possession  of  in 
the  state  of  Arkansas,  and  brought  to  the  city  of  Lafayette 
for  sale.  He  alleges  that  he  is  the  true  owner,  and  prays 
judgment  that  it  be  decreed  to  belong  to  him,  and  in  the 
mean  time  that  it  be  sequestered. 

The  defendant,  Isaiah  Walker,  answered  separately; 
pleaded  a  general  denial,  and  averred  that  he  was  the  true 
owner,  and  prays  to  be  restored  to,  and  quieted  in  his  posses- 
sion of  said  raft. 

The  other  defendants  disclaimed  ownership^  and  were 
made..witnesses  for  the  defendant  on  the  trial. 

The  suit  was  first  instituted  in  the  Parish  Court  for  the 
parish  of  Jeflerson. 

The  testimony  is  indefinite  and  contradictory.  It  appeared, 
that  the  plaintiff  got  out  and  procured  the  timber  for  the  rafr, 
and  that  his  tools,  clothing,  and  bedding  were  on  the  raft 
when  the  defendant  took  possession  of  it. 

It  further  appeared,  that  Young  had  sold  or  agreed  to  sell 
this  timber  to  one  Hodge,  who  died  about  the  same  time,  and 
it  was  taken  into  possession  by  one  W.  Walker,  as  adminis- 
trator of  Hodge,  who  sold  it  as  such,  and  it  was  bought  by 
his  brother,  the  defendant. 

George  Walker,  who  testifies  to  the  sale  to  Hodge,  also 
swears  that  Hodge  declared  he  had  returned  the  timber  to 
Young,  when  one  King  wished  to  buy  it  of  him. 

Young  endeavored  to  assert  his  right  in  Arkansas,  by 
arresting  and  charging  the  defendant  with  a  criminal  oflence, 
for  taking  the  timber,  but  was  unable,  as  is  said,  from  local 
difficulties,  to  put  the  law  in  force. 


' 
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Upon  hearing  the  whole  evidence,  and  examining  many  Eimiur  Din. 
of  the  witnesses  in  court,  the  parish  judge  was  of  opinion  the     >^^v,  i839. 
plaintiff  was  entitled  to  recover.     From  judgment  rendered        towq 
against  him  the  defendant  appealed  to  the  District  Court       wAuaa  rr  At. 

On  reviewing  the  evidence  of  the  case,  the  district  judge, 
after  balancing  much  between  the  parties,  in  consequence  of 
the  conflicting  and  indefinite  character  of  the  testimony, 
finally  concluded  that  the  plaintiff  ought  to  recover ;  and 
from  judgment  rendered  in  the  plaintiff's  favor,  the  defendant 
appealed. 

Jlf  £nii€y,  for  the  plaintiff. 

FT.  IL  B.  WiUSf  for  the  defendant  and  appellant,  insisted 
that  the  defendant  came  to  this  state  in  the  open  possession 
of  the  raft,  and  publicly  claimed  it  as  his  own.  It  is  personal 
property,  and  his  possession  is  evidence  of  title.  None  but  a 
good  and  better  title  could  take  it  from  him.  The  plaintiff 
has  shown  none.  His  witnesses  are  interested,  without 
credit,  and  their  testimony  contradictory. 

Martin^  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  which  originated  in  the  Parish  Court  of 
Jefferson,  the  plaintiff  seeks  to  recover  a  raft  of  timber, 
alleged  to  have  been  forcibly  taken  from  him  in  the  state  of 
Arkansas,  by  the  defendants,  who  brought  it  down  to  the 
town  of  Lafayette. 

The  defendant.  Walker,  filed  a  separate  answer,  denying 
all  the  facts  alleged,  and  averring  that  he  was  the  legal  ^ 
owner  of  the  raft ;  he  claimed  damages  in  reconvention. 
The  other  defendants  disclaimed  any  right  to  the  raft.  There 
was  judgment  for  the  plaintiff,  and  the  defendant.  Walker, 
appealed  to  the  court  of  the  first  district,  after  an  unsuccess- 
ful attempt  to  obtain  a  new  trial. 

The  District  Court  a£5rmed  the  judgment  of  the  Parish      where   the 
Court,  and  the  defendant  took  the  second  appeal.    The  case  «*»«P««J»*»  »» 

'  II  quettion  but  one 

presents  no  question  except  that  which  relates  to  the  owner-  of    ownenhip, 
ship  of  the  raft,  and  turns  upon  mere  matters  of  fact.    The  on  meie  matun 
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appellant  had  the  benefit  of  the  testimony  of  his  co-defend- 
ants, notwithstanding  the  opposition  and  bill  of  exceptions 
which  the  plaintiff  took  to  the  admission  of  that  testimony. 
The  evidence  is  multifarious,  and  somewhat  contradictory ; 
and  we  have  risen  from  a  close  examination  of  it  with  the 
impression,  that  the  district  judge  correctly  concluded,  that 
the  judgment  of  the  Parish  Court  should  be  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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AMORT  ET  AL.  V8,  BLACK. 


APPEAL  rROM   THE   OOURT  Of  THE    riHST  JUDICIAL  DISTRICT,  JUDGE 

BUCHANAN   PKEBIDINO. 

The  acceptance  of  a  contract  need  not  be  expressed  in  it,  or  signed  by  the 
party.    It  results  from  his  acts  in  ayailing  himself  of  its  stipulations. 

Although  parole  evidence  is  not  admissible  to  prove  a  written  contract,  yet 
it  will  be  received  as  proof  of  acts  done  by  the  parties  in  execution  of  it. 

A  judgment  which  assigns  no  reasons  must  be  reversed ;  but  the  Supreme 
Court,  when  the  record  enables  it,  will  render  such  judgment  as  ought 
to  have  been  given  in  the  first  instance. 

The  amicable  demand  is  founded  upon  the  presumption,  that  if  made 
before  suit,  the  defendant  would  pay  and  save  costs;  and  where  no 
amicable  demand  has  been  first  made,  if  upon  service  of  citation,  the 
defendant  complies  with  the  prayer  of  the  petition,  the  plaintifiT  must  pay 
the  costs.  But  it  is  otherwise  if  he  comes  into  court  to  defend  the  action 
and  judgment  goes  against  him. 

This  is  an  action  to  recover  from  the  defendant  one  thou- 
sand three  hundred  and  eighty-two  dollars  and  fifty  cent^ 
being  the  one-half  of  the  net  profits  of  a  cargo  of  flour,  sold 
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on  the  joint  account  of  plaintiffs  and  defendant,  in  pursuance  Eastoiv  Dist. 
of  a  written  contract  between  them.  ^^7, 1839. 

The  contract  is  annexed,  as  follows :  "  Whereas  F.  and  G.   amomt  «t  al. 
W.  Amory,  have  made  a  sale  and  delivered  to  me  seven  hun-  '**•• 

dred  barrels  of  flour  at  four  dollars  and  fifty  cents,  payable  on 
condition  that  the  said  flour  should  be  sold  by  me  on  joint  ac- 
count with  them  :  that  is  to  say,  they  are  entitled  to  one-half 
of  the  net  profits  that  may  be  realized  from  the  sale  of  this 
lot  of  flour,  now  shipped  on  board  flat  boats  by  Wm.  Onyet, 
at  a  rate  of  one  dollar  per  barrel,  more  or  less,  etc.  I  hereby 
promise  to  render  an  account  of  sales  to  M.  Turner  of  New- 
Orleans,  and  pay  over  to  him  one-half  of  all  the  profits  that 
may  accrue  on  sales  of  said  flour,  over  and  above  the  freight 
and  other  necessary  charges,  unless  otherwise  advised  and 
agreed  on  with  Mr.  Turner,  for  me  to  pay  over  the  same  at 
Evansville,  to  F.  and  G.  W.  Amory  &  Co.,  in  case  I  return 
there  previous  to  the  close  of  navigation  this  fall.  P. 
M'Eeever  is  to  go  on  the  boat  as  supercargo  on  the  part  of 
Amory  &  Co.,  and  is  authorized  by  them  to  make  a  sale  of 
the  one  hundred  barrels  of  flour,  shipped  by  them  on  the 
Convoy,  at  eight  dollars,  as  expressed  in  the  bill  of  lading, 
releasing-  William  Black  from  his  responsibility,  as  consignee 
of  sales  by  the  way,  of  said  one  hundred  barrels ;  and  the 
said  Amory  &  Co.,  are  to  bear  half  of  the  losses  on  said 
flour  shipped  on  joint  account  as  aforesaid,  should  any  losses 
be  sustained. 

"  Wm.  Black. 

"Witness,  C.  Mort.'' 

The  defendant,  after  an  unsuccessful  effort  to  set  aside  fhe 
order  of  bail,  in  this  case,  filed  his  answer,  pleaded  a  general 
denial  and  want  of  amicable  demand. 

On  the  trial,  the  written  contract  and  the  testimony  of 
McEeever,  the  supercargo  of  the  flour  boats,  and  Onyet,  who 
commanded  them,  were  produced  and  offered  by  the  plaintiffs 
in  proof  of  their  demand.  This  evidence  fully  supported  it, 
but  its  introduction  was  opposed : 

1.  The  written  contract  was  objected  to,  because  it  had 
not  been  signed  by  the  plaintifls,  or  accepted  by  them.  )f. 

34  VOL.  XIII. 
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Eahtbrv  DigT.  2.  The  testimony  of  M^eever  and  Onyet,  was  objected 
^firU^  I8S9.  to  as  inadraidsible,  because  the  plaintiflTs  had  sued  on  a  writ- 
ten contract,  and  could  not  explain,  contradict  or  enlarge  it 
by  parole  testimony. 

The  evidence  was  all  admitted,  and  the  defendant's  coun- 
sel took  his  bill  of  exceptions. 

The  court  pronounced  the  following  judgment : 

**This  cause  came  on  for  trial,  etc.,  when,  after  hearing 
testimony  and  arguments  of  counsel,  the  court  order  and 
adjudge,  that  judgment  be  entered  in  favor  of  the  plaintiffs 
against  the  defendant,  Wm.  Black,  for  the  sum  of  one  thou- 
sand three  hundred  and  twenty  dollars  and  costs  of  suit.'* 

The  defendant  appealed. 

Lockett  and  Micou^  for  the  plain tiffii,  showed,  that  by  the 
provisions  of  the  contract  on  which  suit  is  brought,  the  plain- 
tiffs sold  to  the  defendant  seven  hundred  barrels  of  flour  at 
four  dollars  and  fifty  cents  per  barrel,  on  condition  that  the 
flour  should  be  sold  on  joint  account,  and  each  to  receive  ODe 
half  of  the  net  profits.  These  are  shown  to  be  two  thousand 
six  hundred  and  sixty  dollars,  and  according  to  contract,  the 
plaintiffs  are  entitled  to  the  sum  of  one  thousand  three  hun- 
dred and  thirty  dollars,  for  which  they  pray  judgment. 

Jil^MUlen  eiud  Grivotj  for  the  appellant,  insisted,  1.  That 
there  was  no  amicable  demand,  and  judgment  must  be  re- 
versed.    1  Lomnana  Reports^  419.     4  Ibid.  104. 

2.  The  judgment  is  null  and  void  for  want  of  reference  to 
the  law,  and  the  reasons  on  which  it  was  rendered. 

S.'The  contract  was  improperly  received,  because  it  was 
incomplete ;  never  having  been  signed  or  accepted  by  the 
plaintiffs,  and  bears  date  long  after  the  transaction  in  flour 
between  the  parties,  took  place.  It  contains  only  a  proposi- 
tion to  ship  and  sell  the  flour  on  joint  account,  and  the  flour 
was  delivered  and  paid  for  by  defendant,  nearly  a  month  be- 
fore this  proposition  was  made.  No  suit  can  be  maintained 
on  such  a  writing.  See  1  Martin^  JV.  S,,  420.  4  Louinana 
Reports^  77. 
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Host,  J.y  delivered  the  opinion  of  Ihe  court. 

This  action  is  instituted  upon  a  contract,  by  which  the 
plaintiffs  sold  to  the  defendant  seven  hundred  barrels  of  flour, 
at  four  dollars  and  fifty  cents  per  barrel,  on  condition  that  the 
flour  should  be  taken  to  New-Orleans  by  the  defendant,  and 
sold  by  him  on  joint  account ;  the  plaintifls  to  receive  one 
half  of  the  profits  and  to  bear  one  half  of  the  losses.  The 
signature  of  the  defendant  to  the  agreement  is  admitted, 
and  it  is  proved  that  the  flour  was  delivered  to  him ;  that  he 
took  it  to  New-Orleans,  and  that  it  was  sold  at  a  profit  of  two 
thousand  six  hundred  and  forty  dollars,  one  half  of  which 
the  plain tiflTs  claim. 

The  defendant  pleaded  the  general  issue,  and  want  of 
amicable  demand.  Judgment  was  given  against  him  in  the 
court  below,  and  he  appealed. 

The  appellant  has  filed  the  following  points  : 

1st.  That  there  was  no  contract,  because  the  document 
oflfered  as  evidence  of  it  was  not  signed  by  the  plaintifls,  and 
because  the  flour  had  been  delivered  and  paid  for,  several 
weeks  before  its  date. 

2d.  That  the  evidence  of  M*Keever  and  Wm.  Onyet  had 
been  improperly  admitted,  inasmuch  as  the  plaintifls  sued 
upon  a  written  contract. 

3d.  That  no  amicable  demand  had  been  made. 

4th.  That  the  judgment  of  the  District  Court  assigned  no 
reasons. 

The  acceptance  of  the  plaintifls  need  not  be  expressed  ;  it 
results  clearly  from  the  fact  of  their  sending  Patrick  M'Kee- 
ver  down  with  the  boats,  as  supercargo,  agreeably  to  the 
stipulation  of  the  contract.  The  flour  was  already  delivered, 
and  they  thus  performed  the  only  act  required  from  them. 
The  fact  that  the  flour  had  been  delivered,  and  the  money 
paid  by  the  defendant,  before  the  act  upon  which  the  plain- 
tifls sue  was  signed,  cannot  aflect  its  validity ;  it  appears  by 
that  instrument  itself,  that  the  contract  which  it  evidences 
had  been  made  at  the  time  of  the  sale  of  the  flour,  and  the 
fact  that  it  was  not  reduced  to  writing,  for  some  days  after, 
is  immaterial. 


EA8TBRH    DmT. 


AMORT  KT  AL. 
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Eastkbv  Dm.      2d.  The  testimony  of  M^Keever,  and  Wm.  Ohyet,  was 
^firii,  1839.     properly  admitted.     It  docs  not  prove  the  contract,  but  only 

BArnimcF.w.o.  ^^^  ^^^^  ^^^^  ^V  ^^e  parties  in  execution  of  it. 

^'  Sd.  The  judgment  assigns  no  reasons,  and  must,  therefore, 

Although  1M-  be  reversed. 
TOt^admissibieto  .  4^^*  ^^^  amicable  demand  was  not  proved,  and  as  the 
cooS»ct,^'c?1ft  ^*°^  ®^'^  ^®  specially  pleaded,  we  are  compelled  to  notice  it. 
wiu  be  reeeived  The  law  requiring  an  amicable  demand  before  the  institu- 
doiie  bj  the  (Mr-  ^lon  of  a  suit,  can  have  no  other  foundation  than  the  pre- 
oHt!*'**^''^*^  sumption  that  upon  that  demand  the  defendant  will  satisfy 

The  amieable  the  plaintifTs  claim,  and  thereby  save  costs ;  and  where  no 
ded  upon  the  amicable  demand  has  been  made,  if  upon  service  of  the  cita- 
Swrt^rSiade'be-  ^^^^  ^^^  defendant  complies  with  the  prayer  of  the  petition, 
fore  ittit,  the de«  the  costs  incurred  must  be  borne  by  the  plaintiff;  but  if 
pay  fend  nve  instead  of  this,  he  comes  into  court  to  defend  the  action  and 
Sr»ro*Mb7e^d2  judgment  is  subsequently  given  against  him,  the  legal 
mand  has  bcea  presumption  which  Operated  in  his  favor  has  ceased  to  exist, 

firatiDade.  ifup-         ,  .iiu  j 

OB  aerviee  of  ci.  and  we  see  no  reason  why  he  should  recover  any  costs  made 
fend«t  '"'com:  ^^er  his  first  appearance. 

plies    with   the 

g^j;[|'5[^*^^^?^:  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
tiff  must  pay  the  judgment  of  the  District  Court  be  avoided  and  reversed;  and 
otherwise  if  he  it  is  further  ordered  and  adjudged,  that  the  plaintiff  recover 
rnefendVe"^  ^^^^  ^^^  defendant  the  sum  of  thirteen  hundred  and  twenty 
tioQ  and  judg-  dollars,  with  th^  costs  made  in  the  District  Court, ^fter  the 
gainst  him.        first  appearance  of  the  defendant,  inclusively  ;  the  remaining 

costs  in  the  District  Court,  and  the  costs  of  this  appeal,  to  be 

paid  by  the  plaintiff  and  appellee. 
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BAPTISTE,  P.  W.  C,  V8.  -SOULIE,  F.  W.  C. 

ArPEAL.  FEOM   THE   PARISH    GOUET,    FOE    THE    PAEISU   AND    CITT   OP   NKW- 

0ELBAN8. 

The  jury  are  the  best  jadges  of  the  facts  submitted  to  Uiem ;  and  uuIesB  od 
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ezamination  of  the  evidence  shows  error,  to  induce  a  reversal,  the  judg-  B^gTiitir   Disr 
ment  will  not  he  disturbed.  Afnilt  1839. 

The  record  and  judgment  of  a  suit  between  other  persons  and  the  plaintiff,  BAFriKTKT.w.c. 
are  not  admissible  in  evidence,  except  to  show  that  such  judgment  was    bouukt.w.g. 
rendered ;  but  the  parole  evidence,  on  which  it  was  obtained,  cannot, 
because  it  forms  part  of  the  records,  be  received  as  proof  in  another  suit. 

This  is  a  redhibitory  action,  in  which  the  plaintiff  seeks  to 
rescind  the  sale  of  two  slaves  made  to  her  by  the  defendant, 
and  to  have  her  note  for  the  price,  amounting  to  nine  hun- 
dred dollars  returned,  and  for  damages. 

She  alleges,  the  slaves  were  aflicted  with  a  pulmonary 
disease,  at  the  time  of  sale,  which  was  known  to  the  seller, 
but  which  she  fraudulently  concealed,  and  of  which  the 
slaves  died  shortly  after  their  delivery,  following  the  sale. 

The  plaintiff  further  alleged,  she  had  been  sued  on  the  note 
in  question,  by  Miramond,  O'Duhigg  &  Co.,  to  whom  the 
defendant  had  transferred  it.  She  prays  for  judgment,, 
restoring  to  her  the  note  she  gave  as  the  price  of  said  slaves, 
together  with  all  the  interest  and  cost  recovered  from  hor,  in 
the  suit  of  Miramond,  O'Duhigg  &  Co.,  and  for  two  hundred 
dollars  in  damages.' 

The  defendant  pleaded  a  general  denial  to  the  material 
allegations  in  the  petition. 

On  the  trial,  many  witnesses  were  examined ;  and  the 
record  of  the  suit  of  Miramond,  O'Duhigg  &  Co.,  against  the 
plaintiff  in  this  case,  on  her  note  given  for  the  price  of  the 
slaves  in  question,  was  by  her  counsel  offered  in  evidence,  to 
which  the  defendant's  counsel  made  opposition,  on  the 
ground  that  the  defendant  was  no  party  to  that  suit.  The 
opposition  was  sustained,  and  the  plaintiff  took  her  bill  of 
exceptions. 

The  cause  was  submitted  to  a  jury,  on  the  evidence 
adduced  by  the  parties,  who  returneda  verdict  for  the  defend- 
ant, and  the  plaintiff  appealed  from  the  judgment  rendered 
thereon. 

0 

D.  ^  J.  Seghers,  for  the  plaintiff. 


■OITLIK  F.W.C. 
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Eastbbf  Dist.      Pichoty  contra, 

JtfirO,  1 839. 

==='^      JtosL  /.,  delivered  the  opinion  of  the  court. 

BAFT18TK  F.W.O.  '         '  '^ 

^^ This  is  a  redhibitory  action,  for  the  rescission  of  a  sale  of 

a  mulatto  woman  and  her  child,  on  the  ground  that  before 
and  at  the  time  of  the  sale,  the  said  slaves  were,  to  the 
knowledge  of  the  defendant,  affected  with  a  pulmonary  dis- 
ease, of  which  they  both  died. 

The  defendant  admits  the  sale,  pleads  the  general  issue, 
and  the  prescription  of  one  year. 
The  jury  are  This  cause  was  tried  by  a  jury,  who  gave  their  verdict  in 
oHhe^acto  sub-  favor  of  the  defendant,  and  the  motion  for  a  new  trial,  made 
Md^uniew^lin  ^y  ^^®  plaintiff,  having  been  overruled,  she  appealed. 
examination  of  The  questions  iuvolvcd  in  the  case  are  questions  of  fact, 
showi  error  to  which  the  jury  had  better  opportunities  to  decide  than  we 
ttlf  the  judgment  ^^^  possess  ;  and  after  a  careful  examination  of  the  evidence 
will  not  be  dis-  submitted  to  them,  we  see  nothing  which  could  induce  us  to 

The'    record  reverse  the  judgment, 
r  wi't''^b"twU°o      The  plaintiff  took  a  bill  of  exceptions  to  the  refusal  of  the 
other     persoM  court    to    admit   in    evidence   the   record    of   a   suit,   by 

and  the  plRintitf,  ^,*v    «  .         «    ^  .         «*  i  »^        •*  * 

are  not  admiui-  Miramond,  O  Duhigg  &  Co.,  agamst  Marcelette  Baptiste  and 

"U"  t^'low  Widow  Ferdinand. 

that  tuch  judg-      Tj^g  proceedings  had  no  reference  to  this  suit,  and  the  only 

ment    was   ren-        .  .  ^ 

dered ;  bat  the  object  in  attempting  to  introduce  them,  was  to  introduce 
on'whierk^ra  ^ith  them  the  testimony  of  Doctor  Fortin,  taken  in  that 

b^MUM^\*'form8  ^^^^i  ^^^  ^^  ^'^  '"  ^^c  record.  The  attempt  was  clearly 
part  of  the  re-  illegal.  A  rccord  may  be  introduced  in  evidence,  to  show  that 
ed  a's  proof  in  a  judgment  was  rendered,  but  the  parole  evidence  upon  which 
another  suit.       j^  ^^  obtained  cannot,  because  it  forms  part  of  the  record, 

be  received  as  proof  in  another  suit.  If  in  any  particular 
case  such  evidence  is  admissible,  it  is  so  per  se  on  other 
grounds,  and  independently  of  the  record  to  which  it  is 
attached.     We  think  the  judge  did  not  err.^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 
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LONET  V8.  HIGH.  Eabterh  Dist. 

^pril,  1839. 


APPBAL    FROM    THE     PARISH   COURT    FOR    THE     PARISH    AND   CIT7   OF  — 

NEW-ORLEAirS.  lOSTXT 

The  privilege  given  to  persons  desirous  of  building  houses  contiguous  to  high. 

those  of  their  neighbors,  and  for  that  purpose  to  demolish  and  rebuild  the 
walls  of  the  latter,  is  one  which  cannot  be  exercised  with  too  much  care 
and  attention.    If  any  neglect  ensues,  the  party  is  liable  in  damages. 

In  cases  where  it  is  difficult  to  assess  the  damages  sustained  by  the  party 
complaining,  those  given  by  the  jury,  even  when  high^  will  be  sanctioned, 
rather  than  expose  the  parties  to  the  expense  and  vexation  of  further 
litigation* 

This  is  an  action  for  damages  alleged  to  be  occasioned  by 
the  defendant  in  demolishing  the  walls  and  chimneys  of  the 
plaintiff's  house,  and  building  a  privy  over  the  line  between 
them. 

The  plaintiff  alleges  that  the  defendant,  in  the  months  of 
April  and  May,  1835,  erected  a  brick  building,  two  stories 
high,  with  kitchen,  privies,  etc.,  adjoining  him  on  Rampart 
street,  New-Orleans  ;  that  he  used  his  wall  for  the  first  story 
and  ordered  all  above  to  be  demolished,  together  with  the 
chimneys,  without  his  consent,  and  left  his  house  exposed  to 
the  inclemency  of  the  weather ;  that  when  the  wall  was 
raised  to  the  height  of  petitioner's  house,  the  defendant  ne- 
glected to  make  the  necessary  repairs  to  his  roof,  which  had 
been  much  injured  by  demolishing  the  wall,  or  to  rebuild 
his  chimneys.  This,  together  with  other  injuries,  have 
caused  him  damage  to  the  amount  of  one  thousand  dollars, 
besides  forty  dollars  he  had  actually  to  pay  in  repairs,  to 
enable  him  and  his  family  to  live  in  his  house.  He  prays 
judgment  for  his  damages  and  money  expended  for  repairs, 
and  that  the  defendant  be  condemned  to  demolish  and  re- 
move his  privies,  which  he  caused,  illegally,  to  be  built  over 
his  line,  etc. 

The  defendant  admitted  the  erection  of  his  building  con- 
tiguous to  that  of  the  plaintiff,  and  in  doing  so,  found  it 
necessary  to  uncover  and  remove  a  portion  of  the  roof  of  his 
house,  but  avers  he  was  ready  and  offered  to  repair  it  imme* 


vt, 

RIOH. 
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Kastbm  Dist.  dialely,  for  which  he  had  his  workmeo  and  materials  ready, 
AprO,  1839.  and  was  prevented  by  the  plaintiff  from  doing  so;  he  avers 
jjovzr  that  his  privies  are  built  and  constructed  according  to  law, 
and,  also,  that  he  is  in  no  manner  liable  to  the  plaintiff  in 
damages ;  but  on  the  contrary,  he  avers  that  Loney  has 
thrown  various  impediments  in  his  way  in  erecting  his  build- 
ing, and  caused  him  damage  to  the  amount  of  five  hundred 
dollars,  for  which  he  prays  judgment  in  reconvention. 

Upon  these  pleadings  and  issues,  the  cause  was  tried  be- 
fore the  court  and  a  jury. 

Several  witnesses  were  called  on  both  sides,  and  the  testi- 
mony was  voluminous  and  contradictory  in  many  particulars; 
after  hearing  the  parties  and  arguments  of  counsel,  and  re- 
ceiving a  charge  from  the  judge  presiding,  the  jury  came  to 
the  conclusion  that  the  plaintiff  had  suffered  damage  in  con- 
sequence of  the  neglect  and  some  illegal  acts  of  the  defend- 
ant.    They  returned  the  following  sealed  verdict : 

*'The  jury  find  for  the  plaintiff,  with  damages  amounting 
to  six  hundred  and  sixty-seven  dollars ;  the  flues  of  the 
privies  to  be  demolished  from  the  partition  wall,  and  the 
privies  placed  according  to  law." 

The  defendant  prayed  for  a  new  trial,  on  the  following 
grounds : 

1.  The  verdict  and  judgment  are  contrary  to  law  and  evi- 
dence. 

2.  That  no  specific  damages  were  proved,  and  the  jury 
should  not  have  awarded  any. 

S.  If  any  damages  had  been  proved,  the  judgment  grants 
more  than  had  been  established. 

4.  The  evidence  shows  that  if  the  plaintiff  suffered  da- 
mage, it  was  in  consequence  of  his  refusal  to  permit  the 
defendant  to  repair  his  roof. 

5.  There  is  no  evidence  that  the  privies  are  not  built  ac- 
cording to  law. 

The  court  refused,  after  hearing  the  parties,  to  grant  a  new 
trial ;  and  from  judgment  confirming  the  verdict,  the  defend- 
ant appealed* 


V 


OF  THE  STATE  OP  LOUISIANA.  873 

RonUuSy  for  the  plaintiflT,  urged  the  affirmance  of  the  judg-  Eivtsbk  Dm. 
ment,  as  it  was  supported  by  the  evidence  of  the  case.  There     -^^^  '839. 
were  no  points  or  principles  of  law  involved,  and  the  only        j^^ir 
questions    were  of   fact  alone,  which   the    jury   properly 
decided. 


V8. 

Bi&a. 


Sehmdtf  for  the  defendant. 

Martin,  J,,  delivered  the  opinion  of  the  court. 

The  plaintiff  complains,  that  the  defendant,  owner  of  a 
lot  contiguous  to  his,  demolished  part  of  the  wail  of  the 
plaintiff's  house,  in  order  to  rebuild  more  strongly,  and  raise 
it  to  a  greater  height.  The  house  which  the  defendant 
intended  to  build,  adjoining  to  the  plaintiff's,  being  much 
larger  and  higher,  and  that  the  work  was  done  in  a  manner 
so  careless  and  improvident,  that  the  inside  of  the  plaintiff's 
house  was  for  several  days  exposed  to  the  weather,  which 
was  so  inclement  that  it  was  filled  with  water,  a  considerable 
part  of  his  furniture  injured,  and  his  family  much  distressed. 
The  general  issue  was  pleaded,  and  he  had  a  verdict  and 
judgment  for  six  hundred  and  sixty-seven  dollars,  and  the 
defendant  appealed,  after  an  unsuccessful  attempt  to  obtain 
a  new  trial. 

There  was  a  bill  of  exceptions  to  the  reading  of  a  depo- 
sition objected  to  on  the  ground  of  the  insufficiency  of 
the  notice  given  to  the  defendant.  We  have  not  acted  on 
it,  because  it  has  appeared  to  us  that  the  case  could  well  be 
considered  without  taking  into  view  that  deposition.  .  . 

The  privilege  which  is  given  to  persons  desirous  of  build-  given  to  persons 
ing  houses  contiguous  to  those  of  their  neighbors,  and  for  that  dbg'hou^^s  wnl 
purpose  to  demolish  and  rebuild  the  walls  of  the  latter,  is  one  %"?»•.  ^  *««^ 
whicb  cannot  be  exercised  with  too  much  care  and  atten- bors,  and  for thst 
tion,  and  which,  even  when  so  exercised,  is  productive  of  mo^ffgriind  r«I 
great  inconvenience  and  trouble  to  the  owners  of  houses  ^'S*'^  *?*  ^■".' 

L         •      II  1  1  If  ■      «       mi  .  .  of  the  Utter,  is 

wbose  walls  are  thus  demolished.  The  testimony  m  the  one  which  can- 
present  case  is  somewhat  contradictory ;  but  it  appears  "^[h  t^^much 
beyond  doubt,  that  the  defendant  neglected  the  ordinary  pre-  ^^  JJI**  *"*'"" 
caution  to  stop,  with  pl&nks,  the  openings  left  by  the  demo-  lect  ensues,  the 
lition  of  the  wall,  so  as  to  protect  the  inside  of  the  house  Kmagcs.'* 
35  VOL.  XIII. 
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Eactxm  ihR.  from  the  weather,  while  the  wall  was  demolished,  and  until 

^prO^  1839.     ji  yj^^  completely  rebuilt.     It  appears  that  the  inside  of  the 

BAHKs        plaintifTs  house  was,  for  a  considerable  time  exposed ;  and 

— .-*!II;  —  .,  for  some  time  to  a  storm  and  rain  ;  so  that  the  family  was 

In  eaaes  where  compelled  to  seck  refuge  in  the  kitchen,  at  a  time  when  the 

aawM  the  dama- plaintiflPs  wife  was  sick.     That  the  furniture  was  much 

Se  pi!rty*'*w>m^  injured  by  the  rain.     In  a  case  like  the  present,  it  is  extremely 

plaining,   Uiose  difficult  to  assess  the  sufferer's  damage,  with  any  degree  of 

ry,  eren  when  Correctness  or  precision ;  and  ihose  given  by  the  jury  in  the 

sanetioned    «-  pr^c^^  cdj^^  havo  appeared  to  us  very  high  ;  but  we  have 

therdiaQ  expose  fejt  great  reluctance  to  expose  the  parties  to  the  trouble  and 

the  parties  to  Uie  ^  *  * 

ezpenseandTex-  expeuso  of  farther  litigation,  by  remanding  the  case  for  a 
Htipitioii."^*'^  ^^^  ^"*^'-     I^  acting  on  it,  we  have  found  ourselves  without 

any  certain  criterion ;  therefore,  have  been  compelled  to  coin- 
cide with  the  jury. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


BANKS  V8.  BRANDEB  ET  AL. 

APPBAL   rKOM   THE   COUKT  OP  THE   PIR8T  JUDICIAL  DIfiTKICT,  JDPGB  WATTS 

PRBSIDIN6. 

The  plaintiff  may  strike  out  his  own  endorsement  on  the  bill,  at  the  trial. 

A  defendant  who  insista  on  his  plea  of  discussion,  must  specially  point  out 
property  and  tender  the  costs.  It  is  not  sufficient  to  aver  that  the  princi- 
pal debtor  has  property  in  a  particular  parish,  and  that  the  party  is  ready 
to  advance  the  costs  of  discussion. 

The  acceptor  of  a  bill  is  bound  absolutely,  and  the  holder  is  not  required  to 
sue  either  the  drawer  or  endorsers. 

This  is  an  action  against  the  acceptors  of  a  bill  of  ex- 
change. 
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The  defendants  admit  their  acceptance,  but  aver  that  the  Eastkiix  Dist. 
bill  was  accepted  for  the  accommodation  of  the-  drawer,  L.     -*/"^  '*^*' 
Tanner ;  the  defendants  not  having  at  the  time,  nor  since,        ilarKs 
funds  of  the  drawer  in  their  hands:  that  the  plaintiff  well  '^*_ 

,  '  r  BnilTDEII  «T  Aim 

knew  their  acceptance  was  an  accommodation,  and  that 
being  sureties  of  the  drawer,  the  holder  is  bound  to  dis- 
cuss the  property  of  the  drawer  before  proceeding  against 
them.  That  said  Tanner  is  perfectly  solvent,  and  has  unin- 
cumbered property  in  the  parish  of  Terrebonne,  more  than 
sufficient  to  satisfy  the  plaintiff's  demand ;  and  that  they  are, 
and  ever  have  been,  ready  to  advance  the  costs.  They, 
therefore,  plead  the  exception  of  benefit  of  discussion,  and 
pray  that  the  petition  be  dismissed. 

The  defendants  further  aver,  that  they  are  not  responsible, 
because  the  plaintiff  has  granted  indulgence  and  an  exten- 
sion of  tinne  to  the  drawer;  and  further,  that  they  agreed  with 
him  that  the  bill  should  be  paid  in  good  merchantable  sugar, 
and  that  he  has  since  refused  to  receive  it.  That  they  are, 
and  always  have  been,  ready  to  discharge  said  obligation,  as 
agreed  upon  with  the  plaintiff.  They  pray  that  the  suit  be 
dismissed. 

On  the  trial,  the  plaintiff  established  his  demand.  The 
defendants  failed  to  prove  the  agreement  to  pay  in  sugar,  or 
any  compliance  with  such  agreement. 

The  defendants'  counsel  look  bills  of  exception  to  the  plain- 
tiff's striking  out  his  own  endorsement  on  the  bill,  and  to  pro- 
ceeding in  the  trial,  because  the  exception,  filed  in  the  case, 
should  have  been  first  disposed  of  on  some  Friday,  according 
to  the  rules  of  court. 

There  was  final  judgment  for  the  plaintiff,  and  the  defend- 
ants appealed. 

F.  B.  Canrady  for  the  plaintiff. 

T.  SlideUj  canlra^ 

Martiny  /.,  delivered  the  opinion  of  the  court. 

The  defendants,  sued  as  acceptors  of  a  bill  of  exchange, 
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EAfTEBK  DiBT.  plcadcd  the  general  issue,  and  that  they  accepted  the  bill  for 
Aprils  1839.     the  accomiTiodation  of  the  drawer,  having  no  funds  of  his  in 
,^j,„        their  hand:^,  to  the  knowledge  of  the  plaintiffs.     That  thus 
^'  they  are  sureties  of  the  drawer,  who  is  first  to  be  sued,  and 

has  unincumbered  property  in  the  parish  of  Terrebonne. 
They  averred  themselves  ready  to  advance  the  costs  of  dis- 
cussion :  further,  that  the  plaintiff  indulged  the  drawer  with 
a  delay  of  payment,  and  agreed  with  the  defendants  to 
receive  sugar  in  payment  of  the  draft ;  that  they  have  ten- 
dered him  the  sugar,  and  he  has  refused  to  receive  it.  There 
was  judgment  for  the  plaintiff,  and  the  defendants  appealed. 
Our  attention  is  first  drawn  to  two  bills  of  exception.  The 
first  is  to  leave  being  granted  to  plaintiff  to  strike  out  his  own 
endorsement  on  the  back  of  the  bill. 

It  does  not  appear  to  us  the  court  erred  ;  the  endorsement 

being  in  blank. 

The  piaintiir     The  second  bill  is  to  the  trial  of  the  cause  before  the  excep- 

hlt^endorBement  ^lou  of  discussiou  was  acted  upon,  on  a  Friday,  according  to 

Sai^  ***""****  the  rules  of  the  court.     The  District  Court  observed,  that  if 

A    defendmit  the  defendants  were  entitled  to  discussion,  it  is  not  an  excep- 

hit  plea  of  dia-  tiou,   but  would  Operate  a  modification  of  the  judgment 

Srolfiainypohlr''^'^®  exception  ought  to  have  been  disregarded,  because  the 

oat  property  and  defendant  did  not  specifically  point  out  any  property  of  the 

tender  the  costs*    -  .     ^  ii.         ti>     •  t  .i  •!• 

It  is  not  suffi-  drawer,  but  contented  himself  with  naming  the  parish  in 
Sir"°princip*i  ^*^'^^  ^®  alleged  such  property  was,  and  with  averring  his 
debtor  has  pro-  readiness  to  advance  the  costs  of  discussion,  without  making 

perty  in  a  parti-    ,  iir  ^t  «1» 

cuiar parish,  and  the  actual  tender.     LovMana  Code^  article  3016. 
J^dytoKHn*!^      ^^  ^^^  merits,  the  signature  of  the  defendants,  as  accep- 
the  costs  of  dis.  tors  of  the  bill,  was  admitted.     They  failed  to  prove  the 

eassion.  n         «  •  i         . 

The  acceptor  alleged  promise  of  the  plaintiff  to  receive  the  sugar  in  pay- 
absolutely  ;  and  "(lent.  The  acceptor  of  a  bill  of  exchange  is  a  principal ;  he 
the  holder  is  not  Q^es  the  money  absolutely  to  the  holder  of  the  bill,  who  is 

reoaired  to  sue  j  j  5 

either  the  draw-  not  bound  to  sue  either  the  drawer  or  any  endorser,  on  the 
^^  *°  failure  of  the  acceptor  to  comply  with  his  engagement.    He 

is  not  the  surety  of  the  drawer,  the  obligation  of  whom  de- 
pends on  the  failure  of  the  acceptor  to  comply  with  his  own. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiirmed  with  costs. 
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BANK  OF  ORLEANS  V8,  RICE.  BASTBliir  Dibt. 

^^,1839. 

A?PSAL   FROM    TBE    PAK18H   COURT,    FOR   THE   PARUH   AND   CITY    OF  NBW-  

ORLEANS.  B'KOF    OBUAlTt 

V8, 


An  exception  which  on  the  face  of  it  is  fViyoloos,  and  puts  nothing  at  issue, 
need  not  be  set  for  trial,  but  may  be  diBmissed  on  motion.  . 

This  is  an  actioa  on  a  promissory  note  under  protest.  The 
defendant  excepted  to  the  petition,  on  the  ground  that  it  did 
not  set  forth  the  place  of  residence  of  the  plaintiff. 

The  counsel  for  the  plaintiff,  on  motion,  and  giving  the 
court  to  understand  that  the  exception  was  frivolous  on  its 
face,  had  it  dismissed.  Judgment  by  default  was  confirmed, 
and  a  new  trial  prayed  for,  on  the  ground  that  the  exception 
was  dismissed  without  being  called  up  for  trial.  A  new  trial 
was  refused,  and  the  defendant  appealed. 

L.  Peircey  for  the  plaintiff. 

EgglesUmy  contra. 

Rostj  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  from  the  defendant  the 
amount  of  a  promissory  note.  The  defendant  filed  as  an 
exception  that  the  residence  of  the  plaintiff  was  not  set  forth 
in  his  petition,  and  prayed  to  be  dismissed  w*ith  costs,  on  that 
account.  On  motion  of  plaintiffs  counsel,  that  exception 
was  dismissed  by  the  court,  on  the  ground  that  it  was  frivo- 
lous on  the  face  of  it.  Judgment  by  default  was  entered 
against  the  defendant,  and  after  the  usual  delays,  and  proof 
of  the  plaintiff's  claim,  it  was  made  final.  The  defendant 
appealed. 

The  judge  was  undoubtedly  right  in  dismissing,  as  he  did, 
an  exception  which  on  the  face  of  it  was  frivolous ;  it  put 
nothing  at  issue,  and  need  not  have  been  set  for  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  aflSrmed,  with  costs. 


BICE. 


▲UTOir. 
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EASTSRir   DisT.  FLORANCE   VS.   ALSTON. 

April,  1889. 

======         APPKAL   VAOM   THE    COURT    OF    THE    FIRST    JUDICIAL  VIgTRICT,  JUDGE 

FLORANCK  BUCHANAN    PRESIDING.  < 

tit. 

When  there  is  no  Rmicable  demand  proved,  and  the  want  of  it  is  specially 
pleaded,  the  judgment  will  not  be  aftirmed  with  damages,  although  the 
appeal  is  frivolous. 

So,  where  the  defendant  appeared  and  pleaded  the  want  of  an  amicable 
demand,  but  had  no  valid  defence,  he  was  required  to  pay  all  the  costs  in 
the  inferior  court,  after  his  first  appearance  there. 

This  is  an  action  on  a  promissory  note  under  protest.  The 
defendant  appeared,  admitted  his  signature,  and  averred,  that 
there  was  no  legal  or  valid  consideration  given  for  bis  note, 
but  that  the  plaintiflf  received  it  on  an  usurious  consideratioa ; 
and  that  there  has  been  no  amicable  demand.  He  prays 
that  the  suit  be  dismissed. 

On  the  trial,  there  was  no  proof  of  an  amicable  demand, 
except  the  protest  of  the  notary.  The  defendant  offered  no 
evidence  to  support  his  defence. 

There  was  judgment  for  the  plaintiff,  for  the  amount  of 
the  note  sued  on,  together  with  interest  and  costs.  The 
defendant  appealed. 

Locketty  for  the  plaintiff. 

M^MiUen^  contra. 

Rosty  /.,  delivered  the  opinion  of  the  court. 

This  action  is  upon  a  promissory  note.  Judgment  was 
given  in  favor  of  the  plaintiff  in  the  court  below,  and  we 
would  afSrm  it  with  damages,  were  it  not  that  no  amicable 
demand  is  proved  to  have  been  made  before  the  institution  of 
the  suit,  and  that  the  want  of  it  is  specially  pleaded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  annulled  and 
reversed,  and  that  the  plaintiff  recover  from  the  defendant 
Che  sum  of  one  thousand  and  twelve  dollars,  with  legal 
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interest  on  the  sum  of  one  thousand  and  nine  dollars,  from  bastrbk  Dist. 
the  2d  of  October,  1837,  lill  paid,  and  the  costs  of  the  Dis-     -^P^*  ^^^^' 
ti'ict  Court,  made  aAer  the  first  appearance  of  the  defendant,  claiboritsetai. 
inclusively,  the  remaining  costs  in  the  District  Court,  and  th»w«idit»e»* 
the  costs  of  this  appeal,  to  be  paid  by  the  plaintiff  and 
appellee. 


CLAIBORNE  ET  AL.  V8,  THEIR  CREDITORS. 

APrSAIi   TROaC  THE   OOUHT    OF    THE    E1E8T    JUDICIAL   DIBTEJGT^  JUDGE 

BUOHANAN   FEESIDINQ. 

The  owners  of  steam-boats  carrying  freight  and  passengers,  are  conimercial 
partners ;  and  in  hquidating  the  partnership  affairs,  when  some  of  the 
partners  are  insolvent,  the  other  partner  cannot  withdraw  his  proportion 
of  the  proceeds  of  the  steam-boat,  until  the  partnership  debts  are  first 
^aid. 

The  proceeds  of  insurance  on  a  lost  steam-boat,  owned  by  several  partners 
are  partnership  fUnds,  and  must  be  first  applied  to  the  payment  of  part- 
nership debts,  in  preference  to  those  of  the  individual  owners  or  partners. 

On  the  9th  February,  1838,  Joseph  Claiborne  and  Henry 
S.  Mather,  filed  their  petition  and  schedule,  and  prayed  for 
the  benefit  of  the  insolvent  laws  of  this  state.  The  petitioners 
allege  that  they  were  three-fourths  owners  of  the  steam-boat 
Marmora,  together  with  one  J.  Leflicher,  who  owned  the 
other  fourth.  That  they  had  embarked  all  their  means  in 
said  boat,  which  was  insured  for  the  sum  of  forty  thousand 
dollars,  and  shortly  afterwards  burnt  and  totally  lost  in  the 
port  of  New-Orleans. 

They  state  their  interest  in  the  insurance  money  arising 
from  this  loss,  with  about  one  thousand  dollars  in  debts  and 
dues  owing  to  the  boat,  to  be  all  the  property  or  effects  that 
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Eastsbk  Dist.  they  owd,  and  that  their  losses  by  misfortuDe  in  business, 

^pru^  1839.     exceeds  that  sum.     They  pray  that  a  meeiing  of  their  crcdi- 

cLAiBOBHKiTAL  ^^^  ^  Called,  and  that  the  surrender  of  their  property,  above 

^'     _   named,  be  accepted  by  their  creditors,  and  that  they  be  dis- 

charged. 

The  creditors  had  a  meeting  and  appointed  a  syndic  to 
take  charge  of  and  distribute  the  effects  and  funds  of  the 
insolvents.  Leflicher  and  his  assignees  of  a  part  of  bis  inter- 
est in  the  steam-boat,  sued  the  insurance  office  to  recover 
their  share  of  the  proceeds  of  insurance.  This  suit  was 
united  with  the  insolvent  proceedings,  and  when  the  sjmdic 
filed  his  tableau  of  distribution,  they  made  opposition  on  vari- 
ous grounds,  but  claimed  to  be  placed  on  the  tableau  because 
they  were  owners  of  one-fourth  of  the  steam-boat,  and  con- 
sequently entitled  to  one-fourth  part  of  the  insurance  thereoD. 
The  district  judge  sustained  the  opposition  on  this  ground, 
and  ordered  the  tableau  to  be  amended,  and  that  they  be  paid 
accordingly.     The  syndic  appealed^ 

Prestariy  in  prapriA  persan&f  as  syndic  and  appellant. 

CasterHf  for  the  opponents,  Leflicher,  E.  Leon  Bernard,  and 
O.  Julien. 

EustiSf  J.,  delivered  the  opinion  of  the  court. 

Claiborne,  Mather  and  Leflicher,  were  the  owners  of  a 
steam-boat  called  the  Marmora ;  the  former  was  the  owner 
of  one-half,  and  the  two  latter  of  one-fourth  each.  The  boat 
was  destroyed  by  fire :  she  was  insured  for  forty  thousand 
dollars.  Claiborne  and  Mather  made  a  cession  of  property, 
transferring  to  their  creditors  their  interest  in  the  policies  of 
insurance.  Leflicher  and  the  assignees  of  a  part  of  his  inte- 
rest, brought  suit  against  the  insurers  for  his  one-fourth  of 
the  amount  of  the  insurance.  There  were  other  suits  which 
were  cumulated  with  the  proceedings  of  the  insolvents,  and 
by  a  decree  of  the  court,  with  the  consent  of  the  parties,  all 
these  suits  were  consolidated.  The  effect  of  this  decree,  is 
to  make,  in  point  of  fact,   one  suit.    Leflicher  and   the 
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assignees,  became  parties  to  the  iosolvent  proceedings,  and  we  Baitxiih  Oibt. 
must  consider  the  whole  fund  as  in  court,  /or  the  purpose  of    •^JM^  J^*** 
distribution.  claibomvitai, 

The  judge  of  the  District  Court,  on  the  opposition  to  the  TBEiRcnrarr'iis 
tableau  of  distribution  of  the  funds  made  by  Leflicher  and 
his  assignees,  gave  them  judgment  for  the  proportion  of 
Leflicber's  interest  in  the  amount  of  the  insurance,  to  wit : 
ODBofourtb,  and  gave  the  creditors  of  the  steam-boat  the  other 
three-fourths,  and  ordered  the  tableau  to  be  amended  accord- 
ingly.   Prom  this  judgment  the  syndics  of  the  creditors 

appealed.  ,  The   ownen 

.  .       or  gteftiB   boats 

This  claim  of  Leflicher  and  his  assignees,  for  his  proportion  carrying  freight 
of  the  fund,  may  be  considered  as  involving  a  demand  for  ^  TOrom°relai 
a  partition  and  settlement  of  the  partnership  concerns.     In  p*»^rf ". «  »n<^  *« 

'^  ,  t  1  •        liquidating     the 

the  article  of  the  Louisiana  Code  2861,  the  rules  concernmg  mrtnenhip  af- 
the  jiartition  of  inheritances,  and  the  obligations  which  result  of"u^e  paitne!^ 
from  the  same,  between  the  heirs,  apply  to  partners.  In  ^  other'^^rt- 
partition  of  inheritances,  the  payment  of  the  debts  is  the  first  ner  cannot  with- 
step  taken.  Even  those  due  to  the  heirs  who  may  have  tion  of  *t£e^pro^ 
paid  the  debts  of  the  succession,  are  to  be  deducted  from  the  ^J^^^^  ^^  *^^ 
active  mass  before  any  partition  takes  place.  ^i.  the  partner- 

We  consider  that  Claiborne,  Mather  and  Leflicher,  were  first  paid. 
coaimercial  partners,  and  that  the  funds  under  the  control  of  of^wrS[!Snm  a 
the  court,  are  partnership  funds,  and  must  be  first  applied  to  io*t  ateam  boat, 

■  ^.1  •.!••  r  1.  owned  by  aeve- 

the  payment  of  the  partnership  debts,  m  preference  to  those  rai  partners,  are 
of  the  individual  debtor.  Latdsiana  Code,  2794.  By  the  Fuo'^i^^'llli^mu.t 
tableau,  the  funds  in  hand  would  pay  no  more  than  sixty.  ^  fint  applied 

-.  ^   t       1  ^  i.   1  ,  .  -  ,  to  ^n«  payment 

five  per  cent  of  the  debts  of  the  partnership ;  no  part  of  them  of  partnership 
can  go  into  the  hands  of  Leflicher,  until  the  partnership  en^'to'tiu!^^^ 
debtfl  are  paid  :  the  same  reason  prevents  his  private  creditors  ^^^    indiTiduai 

■  "^  "^  owners  or  part- 

6om  receiving  any  portion  of  them  until  that  event.  ners. 

The  judgment  of  the  District  Court  is,  therefore,  reversed, 
and  the  cause  remanded  for  further  proceedings,  with  direc- 
tions to  the  judge  to  settle  and  determine  the  claims  of 
Leflicher,  and  E.  Leon  Bernard  and  Julien,  as  set  forth  in 
their  opposition,  according  to  the  principles  established  in 
this  decree. 

36  VOL.  XIII. 
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EAmBR  Uimr. 

JlprUt  1839.  •_ 

^  EDMONSON  V8.  MISSISSIPPI    AND  ALABAMA  RAIL  ROAD  COMP^T. 


BDMOVBOV 

vt. 
xm.  Am  AiA. 

SAIL  BOAD  GO.  BUCHANAN    PRBBIDING. 


APPEAL    FROM    THS    COURT    OF   THE   FIRST  JUDICIAL  DUTRICT*  JUDGE 


A  curRtor  ad  hoe^  Rppointed  to  repreient  Rn  Rbsent  defeodRiit,  hRS  no  cRpR- 
city  or  RUthority  to  wrIto  prospectiyely  in  behRlf  of  his  client,  the  pro- 
daction  of  legRl  oTidence,  Rnd  he  cRnnot  bind  him,  by  Rgieeing  to 
dispense  with  the  forms  required  by  Irw  in  tRking  evidence. 

The  certificRto  of  the  governor,  thRt  the  justice  of  the  peRce  before  whom 
certRin  testimony  wrs  tRken  on  commission,  wrs  commissioned  rs  such 
Rt  the  time,  is  insufficient  to  RuthentlcRte  the  evidence,  or  r  document 
which  the  governor  never  srw,  Rnd  wrs  ignorRut  of  its  existence. 

This  is  an  attachment  suit  by  a  resident  of  the  state  of 
Mississippi,  against  the  Mississippi  and  Alabama  Rail  Road 
Company  ;  a  corporation  established  by  law,  and  located  at 
Brandon,  in  said  state. 

The  plaintiff  alleges,  that  the  defendants  are  indebted  to 
him  in  the  sum  of  ten  thousand  dollars,  for  this  amount  of 
their  bank  notes,  which  be  holds,  and  which  they  refuse  to 
pay  in  the  lawful  money  of  the  United  States.  He  prays  an 
attachment  against  certain  property  or  effects  of  the  defend- 
ants in  this  state,  and  for  judgment  for  the  amount  of  his 
demand  and  costs. 

The  attachments  were  levied  on  several  individuals  as 
garnishees,  who  were  also  cited  to  answer  on  oath  in  rela- 
tion to  the  funds  of  the  defendants  in  their  hands. 

A  curator  ad  hoc  was  appointed  to  defend  the  suit 

On  the  trial,  the  plaintiff  offered  in  evidence  the  certifi- 
cates of  protest  of  the  notes  sued  on,  purporting  to  be  in  the 
state  of  Mississippi,  by  W.  C.  Harper,  as  a  justice  of  the 
peace  and  notary,  which  were  objected  to  by  the  counsel  for 
the  defendants,  on  the  ground  that  there  was  no  proof  of  his 
official  capacity  or  chasacter,  or  of  his  signature  ;  the  plain- 
tiff also  offered  in  evidence  the  following  agreement  of  the 
curator  ad  hoCf  in  relation  to  the  formalities  in  taking  the 
testimony  offered. 
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^'  It  18  agreed  that  a  commission  may  issue  in  ibis  case  EAfTSHH  Dm*, 
addressed  to  any  judge  or  justice  of  the  peace,  in  the  town  pf    4ft^»  >^^' 
Brandon,  or  in  Rankin  county,  Mississippi ;  and  other  proof     bdmohmv 
of  bis  official  capacity  than  bis  own  certificate  is  waived ;  ^j„  ^'^  ^^ 
and  it  is  further  agreed,  that  if  the  testimony  of  any  justice   ■a>*  »®^  *»• 
of  the  peace,  or  notary  public,  should  be  taken  under  said 
commission,  other  proof  of  the  official  capacity  of  any  such 
justice  than  his  own  oath,  in  answer  to  interrogatories  shall 
be  dispensed  with,   and  not  required  on  the  trial  of  the 
cause."    Signed  by  the  curator. 

The  following  certificate  was  also  offered  in  evidence  by 
the  plaintiff: 

'*  By  A.  6.  M'Nutt,  governor  of  the  state  of  Mississippi :  to 
all  who  shall  see  these  presents.  Be  it  known,  that  W.  C. 
Harper,  was  an  acting  justice  of  the  peace,  and  ex-officio 
notary  public,  on  the  5th  May,  1838,  in  and  for  the  county 
of  Rankin,  and  that  full  faith  and  credit  are  due  to  all  his 
acts  as  such. 

**  Given  under  my  hand,  &c.  at  Jackson,  this  2:2d  day  of 
October,  1838.  A.  G.  M'Nutt. 

By  the  governor, 

Barry  W.  Benson,  Secretary  of  StaieJ^ 


All  this  evidence  was  objected  to  by  the  defendant's  coun- 
sel ;  the  agreement  of  the  curator  ad  hoc^  because  the  court 
bad  no  right  to  appoint  one  until  the  expiration  of  ten  days 
after  issuing  citation,  and  that  the  curator  was  without 
authority  to  make  such  admissions  as  were  contained  in  the 
agreement ;  and  to  the  certificate  of  the  governor,  because 
not  annexed  to  the  commission  to  show  the  person  to  be  the 
same  person  that  executed  it,  &c.  The  court  admitted  this 
evidence,  and  the  defendant's  counsel  took  his  bills  of 
exception. 

The  plaintiff  had  a  verdict  and  judgment  for  the  amount 
of  his  claim,  interest  and  costs;   the  defendants  appealed, 

6.  B.  Duncan,  for  the  plaintiff. 
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fiAjmu  Dm.      Strawbridge^  for  the  defendants. 

April,  1989. 

sDMOHMv  Rostj  J.)  delivered  the  opinion  of  the  court 

XIB8  AiTD  ALA  '^^^  plaintlflf  suod  out  an  attachment  against  a  large 
AAiLAOAPGo.  aoiount  of  bank  notes,  issued  in  the  usual  form  by  the 
defendants,  who  are  a  corporation  having  banking  privi- 
leges, established  in  the  state  of  Mississippi.  Several  gar* 
nishees  were  ordered  to  answer  interrogatories  on  facts  and 
ajticles,  and  some  of  them  answered  that  they  had  in  their 
possession  cotton,  to  an  amount  more  than  sufficient  to 
satisfy  the  claim. 

The  defendants  came  into  court,  filed  a  general  denial 
and  alleged,  that  the  claim  of  the  plaintiff  had  been  attached 
at  the  suit  of  Hyde  &  Goodrich.  The  plaintiff  obtained 
judgment  in  the  first  instance,  and  the  defendants  appealed. 

The  appellants  have  alleged  in  this  court,  that  there  is 
error  in  tlie  admission  of  the  evidence  upon  which  the  case 
was  tried,  as  exhibited  by  their  several  bills  of  exception, 
which  were  taken  to  the  opinion  of  the  court. 

I.  Admitting  in  evidence  certificates  of  protest,  on  the 
ground  that  there  was  no  proof  of  the  signature  or  capacity 
of  the  notary  who  made  them. 

H.  To  the  admission  of  evidence  taken  under  commission, 
on  the  ground  that  there  was  no  proof  of  the  signature  or 
capacity  of  the  person  before  whom  it  was  taken. 

III.  That  the  certificate  of  the  governor  of  the  state  of 

Mississippi  was  not  attached  to  the  commission,  and  did  not 

A  curator  ad  authenticate  the  same  as  the  act  of  the  person  who  siirned  it. 

hoc,     appoiDted        ___    __,  ,  _    ,  .,.,.• 

to  represent  an  lY.  That  the  curator  (ut  hoCf  appomted  at  the  beginniog 
absent    defend-  by  the  court,  to  represent  the  absent  defendants,  had  no 

ant,  has  no  capa-     "^  .1111  l 

01^  or  authority  capacity  to  waive  prospectively  in  behalf  of  his  client  tbe 

•peotiveiy  in^bT  production  of  legal  evidence,  in  the  manner  he  did. 

haifof  his  client,      y^^  ^^q  ^f  opinion,  that  these  exceptions  were  well  taken ; 

the     production  r  »  r 

of  legal  evi-  the  counsel  appointed  to  represent  the  absent  defendants, 
oumotbindhimt  could  uot  bind  him  not  to  require  at  any  subsequent  time, 
df  *Me""with  ^vi^^'^ce  of  the  judicial  capacity  of  any  judge  or  justice  of 
the   forms  re-  the  peace  of  the  county  of  Rankin,  in  the  state  of  Misssis- 

quired  bj  law  in     .      T  ,  ..•.!_  •.        •    1  .  v  *      ^^r 

ukingeTideocc.  sippi,  to  whom  a  commission  m  the  suit  might  be  sent ;  nor 
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could  he  make  him  promise  that  he  would  never  ask  any  ba0Vsbiv  Diw. 
other  proof  of  the  official  capacity  of  any  notary  examined     'April,  i%s», 
under  such  commissions,  but  his  own  oath  to  those  facts,      sojiomov^^ 
Upon  a  specific  commission,  and  with  a  view  to  save  costs  ^^  ^  ^^ 
Rod  to  speed  the  administration  of  justice,  the  counsel  might  hail  boad  go. 
well  have  dispensed  with  proof  of  those  facts  in  reference  to 
particular  persons  known  to  him  ;  but  the  agreement  is  too 
general,  and  being  made  without  any  apparent  necessity  or 
cauae  shown,  cannot  afiect  the  legal  rights  of  the  defend- 
ants. 
Without  this  admission,  there  is  no  proof  of  the  demand  of  _ 

^  ,  .  ,      ,  ,  "^  *  The  oertiileate 

payment,  from  which  alone  mterest  can  commence  to  run,  of  the  gorenor, 
The  separate  certificate  of  the  governor,  that  when  the  S^^je^^^'tS! 
evidence  was  taken,  W.  C.  Harper  was  a  justice  of  the  fore  whom  ©ep- 
peace  and  notary  public  in  the  same  county,  is  insufficient,  wm  taken  oo 
and  cannot  authenticate  a  document  which  the  governor  SommlSonedill 
never  saw,  and  of  the  existence  of  which  he  was  i^orant.      f"«*»  ^^f  *»"»«» 

__  ^        .    .  ,  ,  .  ,  .       °  ,  18  mroffioient  to 

VVe  are  of  opinion,  that  the  evidence  ought  not  to  have  aathentioate  the 
been  admitted,  and  that  the  case  must  on  that  account  be  doeoment  wUoh 
remanded  for  a  new  trial.  ^^  governor  ne- 

Ter  mw,  and  wa* 
ignorant   of  iti 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  *""^^*^' 
judgment  of  the  District  Court  be  avoided  and  reversed,  and 
the  case  remanded  for  a  new  trial,  with  directions  to  the 
judge  to  proceed  therein  according  to  law,  and  in  conformity 
with  the  opinion  of  this  court;  the  appellees  paying  the  costs 
of  this  appeal. 
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EArans  DiiT.  BURNS  VB,  8CHAUMBER6. 

=====^  APriAL    FftOM    THB    PARISH    COURT    FOR   THl    PARISH    AMD   CITT   Of 

NEW-ORLRANS. 


BVRirs 

•CBAUHRBRS. 


The  Rinicable  demand  is  admitted,  hj  the  Ikilura  of  the  defb&dant  to  answer 
an  interrogatory  put  to  him,  to  that  effect. 

This  is  an  action  against  the  defendant,  as  endorser  of  a 
promissory  note.  Suit  was  first  instituted  before  the  City 
Court  of  New-Orleans,  in  which  the  plaintiflT  had  judgment, 
and  the  defendant  appealed  to  the  Parish  Court  for  the 
parish  of  New-Orleans.  On  the  trial  in  the  first  instance, 
the  defendant  insisted  on  his  exception,  that  the  plaintiff  had 
brought  another  suit  on  this  same  note,  which  is  still  pend- 
ing, and  the  costs  unpaid,  in  consequence  of  which  he  was 
precluded  from  prosecuting  the  present  one.  The  plaintiff 
produced  witnesses  to  prove  that  he  had  paid  the  costs  in  the 
previous  suit,  which  was  objected  to  by  defendant's  counse\ 
but  the  testimony  was  received  and  he  took  his  bill  of  except 
tions. 

The  parish  judge  was  of  opinion  the  plaintiflT  had  made  out 
his  case,  by  proving  protest  and  due  notice  to  the  defendant 
of  the  non-payment  of  the  note.  Judgment  was  given 
against  him,  and  he  appealed  to  this  court. 

RandaUf  for  the  appellee. 

Bartkttj  for  the  defendant  and  appellant. 

Ro8t,  /.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  endorser  of  a  promissory  note,  and 
the  petition  contains  the  usual  averments  of  protest  and 
notice. 

The  defendant  admitted  the  execution  of  the  note,  but 
denied  the  ownership  of  the  plaintifi*,  and  alleged  that  no 
amicable  demand  had  been  made.  The  amicable  demand  k 
admitted  by  the  failure  of  the  defendant  to  answer  the  inter- 
rogatory put  to  him  to  that  effect.  The  protest  and  notice 
are  proved,  and  we  see  nothing  in  the  bills  of  exception  taken 


OF  THE  STATE  OP  LOUISIANA.  287 

by  the  defendaot's  couoBel,  which  can  avail  him.    The  pay-  eabtibn  nunt, 
meat  of  the  costs  in  a  previous  suit,  could  be  proved  by     4A"'^  ^^^* 
witnesses.     The  judgment  rendered  against  him  in  the       ^aham  °^* 
Parish  Court,  must  be  affirmed.  ^' 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs. 


BAHAM  V8.  BACH. 

APPEAL  FROM  TBB  COURT   OF  THE   FIRST  JUDICIAL   DISTRICT,  JUDGE  WATTS 

PRESIDING. 

Gitioneers  are  public  officers,  and  in  makin^r  public  sales  are  bound  to  have  \ 
om  the  seller  or  owner  of  the  property,  the  terms  and  conditions  in     j 
Tiling,  which  they  are  to  proclaim  in  a  loud  and  audible  yoice  to  the    / 
ystanders,  and  to  offer  the  property  publicly  for  sale. 

From  the  time  the  auctioneer  declares  the  4iighest  bidder  to  be  the  pur- 
chaser, and  the  thing  sold  is  adjncated  lo  him,  the  contract  is  subjectied 
to  the  same  rules  which  goyern  the  ordinary  contract  of  sale. 

Gnbinations  at  auction  sales,  to  enhance  the  price  by  false  bids,  or  depress  \ 
.  by  false  assertions,  are  artifices  which  invalidate  the  contract,  when  j 
ractised  by  those  who  are  parties  to  it  ^ 

I  The  owner  of  property  may  withdraw  it  before  the  highest  bid  is  accepted  j 
I  by  the  auctioneer,  but  he  has  no  right  to  bid  himself,  unless  he  publicly  / 
V-jpeseryes  this  right ;  still  less  can  he  bid  through  the  auctioneer.  ^/ 

So,  where  the  price  of  property  was  limited,  which  fact  was  not  communi- 
cated to  the  bidders,  and  the  auctioneer  advanced  on  the  bid,  until  it 
reached  the  limits  prescribed  by  the  owner,  and  was  adjudicated  to  the 
defendant :  Held^  that  the  sale  was  null  and  void  as  to  the  purchaser. 

The  plaintiff  sues  to  compel  the  defendant  to  comply  with 
the  terms  of  an  auction  sale  and  adjudication  of  certain  lots 
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BisTSBv  DisT.  of  ground  in  the  faubourg  Livaudais,  and  which  were  bid  off 
*^M»  »839.     tQ  him  119  the  last  and  highest  bidder. 

It  IB  shown  by  the  evidence  that  the  plaintiff,  the  wife  of 
L.  Lesassier,  was  owner  of  certain  lots  of  ground  in  the  fau- 
bourg Livaudais,  and  being  desirous  of  selling  a  portion  of 
them,  on  the  6th  March,  1837»  advertised  for  sale  four  lots, 
describing  them  minutely,  and,  also,  referring  to  a  plan  of 
them,  which  was  to  be  exhibited  on  the  day  of  sale ;  and 
likewise  fixed  the  day  on  which  they  were  to  be  sold  at  pub- 
lic auction. 

At  the  time  and  place  of  sale,  the  defendant.  Bach,  who  it 
appears  was  well  acquainted  with  the  adjacent  ground, 
attended  and  bid  at  the  sale.  The  auctioneer,  it  seems,  had 
received  written  instructions  from  the  husband  of  the  plain- 
tiff, by  which  the  lota  were  limited  at  the  price  of  two 
thouand  dollars  each.  But  these  instructions  were  not  com- 
municated to  the  bystanders  or  bidders.  The  defendant  bid 
off  three  lots,  one  at  two  thousand  and  fifty  dollars,  the  other 
two  at  two  thousand  dollars  each.  He  has  since  refused  to 
take  them  or  comply  with  the  sale,  because  there  was  no 
actual  bidders  besides  himself,  and  that  agents  or  puffers, 
were  employed  to  bid  against  him. 

The  auctioneer  who 'made  the  sale,  deposed  that  he 
advanced  on  the  bids  made'  by  others,  until  he  run  them  up 
to  the  limitation,  in  pursuance  of  his  written  instructions. 
The  defendant  was  the  last  and  highest  bidder  for  the  lots  in 
question. 

On  this  evidence  and  state  of  the  case,  the  district  judge  was 
of  opinion  the  plaintiff  ought  not  to  take  any  thing  by  her 
suit.  Judgment  was  given  for  the  defendant,  and  the 
plaintiff  appealed. 

L.  C.  Ihmcasiiy  for  the  plaintiff. 

PrtiUm^  eotifra. 

EoiliBf  /.,  delivered  the  opinion  of  the  court 

The  petitioner  alleges,  that  with  the  authority  of  her  hua- 
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band,  she  sold  certain  lots  of  ground  to  the  defendant  at  public  Eistibv  OifT. 
auction ;  that  she  has  signed  and  tendered  to  him  an  authen-    4/^A  i839. 
tic  act  of  sale  of  the  property,  which  he  refuses  to  execute.        B4JLue  ^™ 
She  prays  that  the  sale  at  auction  be  decreed  good  and  valid;        ^^^ 
that  the  defendant  be  ordered  to  accept  and  execute  the  act, 
and  to  pay  the  price  and  comply  with  the  conditions  of  the 
sale. 

The  defendant,  among  other  matters  pt  defence,  charges 
that  the  plaintiff,  by  her  agents,  bid  against  him  at  the  sale 
at  auction,  and  run  up  the  property  greatly  beyond  the  bids 
of  the  real  bidders :  he  prays  for  judgment  and  for  general 
relief  against  the  doings  of  the  plaintiff. 

The  auctioneer  stated  in  his  examination,  that  the  lots 
were  limited  to  the  sum  of  two  thousand  dollars  each ;  that 
this  was  not  communicated  to  the  bidders,  and  that  he 
advanced  on  the  bids  made  by  others,  as  we  understand  him, 
up  to  that  sum ;  that  it  is  customary  for  auctioneers,  when 
they  put  up  property  which  is  limited,  to  start  the  sales  and 
rise  on  their  own  bids,  till  they  reach  the  limits  prescribed  by 
the  owner. 

There  were  many  real  bids  besides  that  of  the  defendant ; 
and  in  relation  to  the  bidding  off  the  property,  there  is  nothing 
which  affects  the  validity  of  the  sale,  except  the  fact  of  his 
bidding  for  the  owner,  as  declared  by  him. 

There  was  judgment  for  the  defendant,  and  the  plaintiff 
has  appealed.  ,re  pSiiT^ 

Our  own  code  has  provided,  in  express  terms,  for  the  man-  ®"J».    ""^  . ,!" 

r  ^  r  »  making     publie 

ner  in  which  sales  at  auction  are  to  be  conducted.  nies  are  ixmnd 

The  auctioneer  is  a  public  officer :  he  is  bound  to  have  aeiier^or^owner 
from  the  seller  the  terms  and  conditions  of  the  sale  in  wriu.  SJe^^rerms^aSd 
ing,  to  proclaim  them  at  the  sale  in  a  loud  and  audible  voice,  eondUiona  in 
and  to  offer  the  property  publicly  for  sale.  He  is  bound  to  they  m  to  pro- 
receive  the  bids,  and  after  waiting  a  reasonable  time  to  ^"*  '"audiSe 
ascertain  the  highest  bid,  he  is  bound  to  declare  the  person  ^^ice  to  the  bj- 
making  it,  to  be  the  purchaser,  and  the  thing  sold  is  adjudi*  oSerthe  proper- 
Gated  to  him.  From  that  time  the  contract  is  subjected  to  Uj^**^'*'^  ^^ 
the  same  rules  which  govern  the  ordinary  contract  of  sale. 
Latdsiana  Code,  articles  2584,  2585,  2586. 
37  VOL.  XIII. 
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EitTxiiH  UiiT.      In  seciion  12,  article  1841,  il  is  provided,  that  combiaa- 

April,  tn^.     tioDs  with  respect  **  to  sales  to  CDhance  the  price  by  fiftlse 

BARix       i^i^B  ^f  oflbrs,  or  to  depress  it  by  false  assertions,  are  artifices 

^^         which  invalidate  the  contract,  when  practiced  by  those  who 

From  the  time  ^^^  parties  to  it,  or  give  rise  to  an  action  of  damages  when 

highest    bidder      This  provision  of  our  laws,  is  in  harmony  with  the  prioci* 
ehaier,  and^"he  P^^^  ^rst  established  on  this  subject  in  England,  1^  Lord  ^ 
judi^tedtohim"  Mansfield,  in  the  case  of  RoxweU  vs.  Chrutk,  Cowp.  396.;^ 
the  contraet  it  As  was  observed,  subsequently,  by  Lord  Kenyon,  'Hhe  whol« 
Mmr  ^   ^ruiet  of  the  reasoning  in  that  case  is  founded  on  the  noblest  princi-^ 
the'*^  oiSnaS  P'^®  ^^  morality  and  justice,  principles  that  are  calculated  to 
eontnet  of  nie.  preserve  honesty  between  man  and  man.'' 
at  auction  sale"'      The  decision  in  that  case  has  not  been  followed  in  all    . 
priJ^^X'^fij^  ^^^^  ^^^^^^  '^^  ^^^  jurisprudence  of  England  or  of  the  United  ^ 
•  h**/?  *^P^"  States,  but  we  apprehend  that  time  and  scrutiny  will  re-esia- 
tiooa,  are  arti-  blish  its  force,  whcrever  the  principles  of  law  and  public  morals 

^d«:''itJ::  «"  coincident. 

traet,       while      As  late  as  1887,  Lord  Tenterden,  in  a  case  where  the 

praotioed        by 

thoM  who  are  owner  employed  one  person  to  bid  for  him,  and  he  was  only 
partiet  to  it       ordered  to  bid  up  to  a  certain  sum,  said :  "  I  will  add  that  the 

strong  indication  of  my  opinion  is,  that  if  only  one  person  be 
employed  to  bid,  with  a  view  to  save  the  auction  duty,  the  % 
sale  is  void;  unless  it  be  announced  that  there  is  a  person 
bidding  for  the  owner,  the  act  itself  is  fraudulent."  1  JMixH^ 
aind  MaMfiy  128S  22  English  Common  Law  ReparU^  268.  1 
The  owner  of  StoryU  EquUff  JwrispTudencef  ieetion  298,  and  cases  there 

fore  the  higfaeai  In  the  casc  of  Correjottes  vs.  Mofsy,  2  Lotisiana  ReporU^ 
by  'thT^aiie-  ^07,  the  Supreme  Court  of  this  State,  held  that  an  owner 
^j'^^J^'i^l^^J  might  withdraw  his  property  before  the  highest  bid  was  ■ 
hl4  himfeif.  nn*  accepted  by  the  auctioneer.  But  this  gives  the  owner  no 
reteipves  ^  this  right  to  bid,  unless  he  publicly  reserves  to  himself  that  right ; 
if''  he*"  Wd  8^^"1  '®ss  <^an  he  bid  through  the  auctioneer.  The  duty  of 
throagfaUieaiic-  the  auctioneer  is  to  sell  the  property  and  to  receive  the  bids 

tioneer.  r     r      ^ 

oflfered,  not  to  make  them. 

We  do  not  censure  the  conduct  of  the  auctioneer  in  this 
instance,  because  we  are  aware  it  is  the  general  usage  to 
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conduct  sales  at  auction  in  this  manner ;  but  it  is  an  usage  sibtswc  Dm. 
which  we  can  neither  justify  nor  recognize  in  the  adminis-    '^P^  >^^- 
tration  of  justice'.     It  is  equally  repugnant  to  public  policy  mcHoi*  bx  al. 
and  to  that  fairness  which  ought  to  exist,  and  which  people  '^' 

have  a  right  to  expect,  in  a  sale  of  property  avowedly  ofibred 
to  the  highest  bidder. 

Our  opinion  on  this  subject,  renders  it  unnecessary  to 
examine  the  other  question  raised  by  the  defendant 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  in 
both  courts. 


NICHOLS  ET  AL.  V8.  NICHOLS. 

APPBAL    PROM   THB    CITT    COURT    OP   NBW-ORLBANB,  JUDGB    DUNCAN 

PRE8I]>INO. 

This  appeal  was  considered  as  taken  for  the  purposes  of  vexation  and 
delay  alone,  and  the  judgment  is  affirmed  with  the  mazimvm  of 
damages. 

This  is  an  appeal  taken  from  a  judgment  of  the  City 
Court,  dissolving  an  injunction,  which  the  plaintiff,  N. 
Nichols,  the  father,  had  obtained  to  enjoin  an  execution 
which  R.  Nichols,  his  son,  had  issued  against  him,  and  was 
proceeding  to  seize  and  sell  his  property.  On  the  trial  of  a 
rule  taken  to  show  cause  why  the  injunction  should  not  be 
dissolved,  it  turned  out  in  evidence,  that  all  the  grounds  on 
which  it  was  granted,  were  not  only  unsupported  by  evi«. 
dence,  but  on  the  contrary,  were  shown  to  be  wUrue.  The 
injunction  was  dissolved  with  twenty  per  centum  damages, 
and  the  plaintiff,  and  his  surety  therein,  appealed. 
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Eastsbh  Oirr.      M^JUUkn,  for  the  appellant. 

JV.  Pierse^  contra. 


incHOLs  vr  ai. 

XICBOLB. 


JZoft,  /.,  delivered  the  opinion  of  the  court 

The  plaintiff,  N.  Nichols,  enjoined  the  execution  of  a  judg- 
ment rendered  against  him  in  favor  of  the  defendant,  on  the 
ground  that  he  had  a  claim  to  compensate  against  it,  and 
that  he  had  appealed,  and  the  appeal  was  still  pending.  The 
defendant  took  a  rule  upon  the  plaintiff,  to  show  cause  why 
the  injunction  should  not  be  dissolved,  and  the  plaintiff 
adjudged  to  pay  damages  on  the  following  grounds  : 

I.  That  the  matters  set  up  in  the  petition  bad  been  pleaded 
in  the  original  suit,  and  could  no  longer  avail  the  plaintiff. 

II.  That  the  appeal  taken  in  the  former  suit  had  not  been 
prosecuted,  as  shown  by  the  certificate  of  the  clerk  of  the 
Supreme  Court,  anterior  in  date  to  the  execution  enjoined  by 
the  plaintiff. 

The  rule  was  tried,  and  the  grounds  assumed  by  the 
defendant  being  fully  sustained  by  the  evidence  adduced,  the 
judge  dissolved  the  injunction  and  condemned  the  plaintiff 
and  his  surety  to  pay  in  soUdo,  to  the  defendant,  twenty  per 
cent,  damages.     From  this  judgment  they  have  appealed. 

We  see  nothing  upon  which  their  hope  of  success  could  be 
founded,  and  we  are  satisfied  that  the  appeal  was  taken  for 
the  purposes  of  vexation  and  delay,  and  if  it  is  considered  that 
the  plaintiff  is  the  son  of  the  defendant,  little  will  be  found 
in  the  circumstances  of  this  case  to  recommend  him  to  the 
indulgence  of  the  court.  The  defendant  is  entitled  to  the 
damages  he  has  asked. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  City  Court  be  afiirmed  with  costs,  and  ten 
per  cent,  damages,  for  a  frivolous  appeal. 


OP  THE  STATE  OP  LOUISIANA.  29S 

Eastsbv  Ditv. 
6RAVILL0N  V8,  RICHARd's  EXECUTOR  ET  AL.  4M>  l^^- 


SBATILLON 
▲FPBAL  nOM   THX   COUET  OF   FftOBATBS,  FOK  THE   FAKI8B  AND   CITY   OF  ^ 

NBW-OBLBANB.  BIOBABD'i  BX'B. 
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Where  a  person  abiconded  from  his  creditors  in  France,  and  came  to  the     ^^^  ^g^, 
United  States,  with  a  view  of  bettering  his  condition ;  and  arriving  in    ^^       - 
Louisiana,  soon  afterwards  died,  and  his  succession  opened  and  adminis- 
tered here ;  Held,  that  no  other  domicil  can  be  assigned  but  his  original 
one  in  France,  as  he  did  not  appear  to  have  had  any  idea  of  establishing 
himself  in  Louisiana. 

The  fact  of  a  person  remaining  in  a  foreign  country,  without  any  Intention 
of  establishing  himself  there,  does  not  operate  a  change  of  his  domicil. 
But  as  soon  as  the  wiQ  of  making  a  permanent  establishment  in  the 
country,  combined  with  the  fact  of  his  residence,  even  for  a  few  days, 
fixes  the  domicil. 

Although  exiles  have  two  domicils,  in  one  sense,  yet  as  to  their  successions 
the  original  domicil  is  regarded  as  the  true  one.  In  questions  of  doubt 
the  original  domicil  is  to  be  considered  the  true  one. 

The  power  of  our  courts  to  order  the  remission  of  funds  belonging  to  a 
foreign  succession  opened  here,  to  the  representatives  and  creditors  antho- 
rixed  to  receive  them  by  the  courts  of  the  domicil  of  the  deceased,  is 
undoubted ;  and  every  motive  of  public  policy  requires  such  transmission 
for  distribution,  etc.  « 

This  18  an  action  instituted  in  the  Court  of  Probates,  for 
the  city  and  parish  of  New-Orleans,  by  Jean  Claude  Gravii- 
Ion,  of  the  city  of  New-York,  attorney  in  fact  of  the  syndics 
of  the  creditors,  and  of  the  curator  of  the  vacant  estate  of  a 
person  calling  himself  Etienne  Richard,  whose  real  name  is 
Ennemond  Richard  Lioud,  a  native  of  France,  lately  residing 
and  doing  business  at  Annonay,  in  the  kingdom  of  France, 
but  who  came  to  New-Orleans,  by  the  way  of  New-York,  in 
the  beginning  of  the  year  1837,  and  died.  The  deceased 
leA  a  will,  in  which  he  appointed  N.  B.  Le  Breton,  of  this 
city,  his  testamentary  executor,  and  instituted  Charles  Fran- 
90b  David  Richard  Chamberet,  of  St.  Chamond,  department 
of  the  Loire,  in  France,  his  universal  legatee.  His  succes- 
sion was  opened  in  New-Orleans,  and  duly  administered  by 
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EAMKur  Dm.  the  executor,  who  rendered  his  account,  after  having  placed 

April,  \M9.     on  his  tableau  all  the  debts  and  legacies  due  to  individuals  in 

•BiTiuov     the  United  States,  known  to  him,  which  was  homologated. 

BicBAw?'!  xL*m.  "^^'^  account  showed  a  balance  in  the  executor's  hand^,  in 

money  and  credits,  not  exceeding  thirty-five  thousand  dollars. 

The  petitioner  shows,  that  the  deceased  was  a  merchant 
at  Annonay,  in  France,  and  failed  for  a  very  large  amoant, 
in  18S7,  absconded  from  his  creditors,  and  came  to  New- 
York,  and  from  there  to  New-Orleans,  where  he  died,  the 
22d  June,  1837.  The  petitioner,  residing  in  New-York,  is 
duly  authorized,  by  a  power  of  attorney  executed  by  the 
syndics  in  France,  and  the  curator  of  the  vacant  estate  of  the 
deceased  there,  with  authority  to  appoint  a  substitute,  or 
attorney,  in  New-Orleans,  to  receive  the  proceeds  of  his  suo 
eession,  and  transmit  them  to  France,  for  the  benefit  of  the 
creditors,  all  of  whom  reside  there ;  and  that  he  has  substi- 
tuted Mr.  Joseph  Albert,  of  New-Orleans,  to  receive  for  him 
said  funds.  He  prays  that  the  executor,  and  attorney 
appointed  to  represent  the  absent  heirs,  be  cited,  and  after 
due  proceedings  had,  that  he  be  recognized  as  the  duly 
authorized  agent  of  all  the  creditors  of  the  deceased,  and  that 
the  proceeds  of  the  succession  be  paid  over  to  his  substitata 
for  their  benefit  accordingly. 

The  executor  avowed  himself  ready  to  pay  over  the  funds 
and  efiects  in  his  hands  to  such  person  as  the  court  should 
authorize  to  receive  them. 

The  judge  of  the  Court  of  Probates,  from  all  the  evidence 
before  him,  considered  the  question  of  the  place  of  domicil  of 
the  deceased  as  very  doubtful,  but  as  he  dwelt  in  Louisiana 
ammo  nummdi^  it  was  sufficient  to  authorize  the  conclu^oa 
that  this  was  the  place  of  domicil. 

The  Probate  Court  further  decided,  that  it  was  charged 
with  Che  supervision  of  the  estates  of  deceased  persons,  who« 
successions  were  opened  here,  it  should  apply  to  their  admin- 
istration and  distribution  the  provisions  of  the  laws  of  Louisi- 
ana. That  according  to  this  view  of  the  case,  the  present 
applicant  could  derive  no  aid  to  his  pretensions,  either  from 
the  principles  of  international  law,  or  the  comity  existing 
between  foreign  and  independent  nations. 
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There  was  judgment  reject!  og  the  application  of  the  plain*  EAfmv  Dnr. 
tiff,  and  decreeing  that  the  funds  remain  in  the  hands  of  the     '^prii,  ^s$9. 
executor,  to  be  distributed  according  to  the  laws  of  Louisiana,     sbatiuav 
The  plaintiff  appealed.  „^^  «;,  „,^ 

XT  Alii 

Benjammy  for  the  plaintiff. 

1.  There  can  be  no  doubt,  under  our  law,  that  if  plaintiff 
had  been  appointed  attorney  in  fact  of  the  creditors,  by 
authentic  act  of  creditors  entitled  to  a  sum  exceeding  the 
balance  in  the  executor's  hands,  he  would  have  been  bound 
to  pay  them  that  balance :  both  our  codes  so  provide.  Now 
all  the  parties  reside  in  France ;  the  plaintiffs  are  not  attor- 
neys in  fact,  appointed  by  the  creditors,  by  on  act  before  a 
notary  pubKcy  but  they  are  the  attorneys  in  fact  of  the  syn« 
dies,  appointed  by  proceedings  before  a  judicial  tribunaly  viz., 
the  tribunal  of  commerce.  Surely  this  judicial  tribunal  is 
entitled  to  as  much  weight  as  a  notary's  act.  The  judge  is 
an  officer  of  equal  dignity  with  the  notary.  The  judicial 
mandate  in  this  case  is  more  solemn  in  its  character,  and 
more  authentic  in  its  form,  than  the  verbal  power  of  attorney 
passed  before  a  notary. 

S.  But  if  wrong  on  this  point,  we  are  agents  of  the  succession 
in  France.  France  was  the  place  of  deceased's  domicil ;  all 
the  parties  interested  in  his  succession  reside  there.  All  per- 
flons  in  the  United  States  have  been  satisfied  ;  and  so  far  as 
(he  balance  of  assets  in  the  executor's  hands  are  concerned, 
as  this  balance  is  to  be  distributed  amongst  debtors  in  France, 
where  the  debtors  reside,  and  where  the  failure  was  opened, 
and  all  interested  parties  are  represented,  the  succession  here 
18  dearly  the  ancUiarji  succession,  and  that  in  France  the 
principal  one.  Our  citizens  having  been  protected,  the  comity 
of  nations  requires  that  the  funds  remaining  here  should  be 
distributed  in  France  amongst  the  parties  interested  there. 
Story  on  Conflict  of  Lat0»,  sectiono  422^.  Harvey  vs.  jRtc&- 
ardiy  1  Jlf«on,  407.  Dawee  vs.  Head  ^  ol.,  S  Pickerings  141. 
3.  Finally,  if  we  regard  the  justice  of  the  case,  it  is  clear 
that  it  will  be  reached  more  certainly  by  a  distribution  where 
all  the  creditors  reside  and  can  prove  their  debts,  than  by 
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EAvrsftv  DwT.  requiring  each  one  to  send  to  New-Orleans  the  proof  of  his 
.aprii,  1839.  claim,  whereby  a  large  majority  of  them  would  probably  be 
sBATiLLoir  deprived  of  any  share  of  the  proceeds,  and  all  the  property  go 
to  a  few  of  the  largest  creditors,  whose  interests  are  suffi- 
ciently great  to  justify  the  enormous  expense  which  would 
be  occasioned  by  such  a  proceeding. 


V9. 

BICRARO'S  XX'R. 

XT  AL. 


Derbignyy  for  the  defendants  and  appellees. 

Eustisy  /.,  delivered  the  opinion  of  the  court. 

On  the  22d  of  June,  18S7,  a  person  calling  himself  Etienne 
Richard,  died  in  the  city  of  New-Orleans,  leaving  a  will,  in 
which  he  appointed  N.  B.  Le  Breton  his  executor,  and  insti- 
tuted as  his  universal  legatee,  Charles  Francois  David  Rich- 
ard Chamberet,  of  St.  Chamond,  department  of  the  Loire,  in 
the  kingdom  of  France.  On  receiving  information  of  this 
testamentary  disposition,  the  legatee,  by  a  declaration  at  the 
greffe  of  the  tribunal  of  the  first  instance,  sitting  at  Tournon, 
in  the  department  of  L'Ardeche,  acknowledged  the  deceased 
to  have  been  his  brother ;  that  in  his  life  time  he  had  been  in 
trade  at  Annonay,  and  had  left  France  in  1837 ;  that  be,  the 
legatee,  refused  to  avail  himself  of  the  provisions  of  the  will^ 
as  the  property  of  his  deceased  brother  rightly  belonged  to 
his  creditors,  whose  debts,  the  property  left  by  him  in 
France  was  insufficient  to  satisfy.  The  legacy  was  re- 
nounced in  due  form. 

By  a  judgment  of  the  tribunal  of  commerce  sitting  at 
Annonay,  department  of  L'Ardeche,  rendered  on  the  Sd 
February,  1837,  the  deceased  had  been  declared  to  be  in  a 
state  of  bankruptcy,  and  provisional  syndics  were,  in  March 
afterwards,  appointed  to  his  estate.  On  the  7tlv of  August, 
definitive  syndics  were  appointed.  At  the  instance  of  the 
definitive  syndics,  Jacques  Chapius,  notary  at  Annonay,  was 
appointed  by  the  court  of  the  first  instance  at  Tournon,  cura- 
tor of  the  vacant  succession  of  the  deceased.  The  syndics, 
and  the  curator  of  the  succession,  under  the  sanction  of  the 
tribunal  of  commerce,  gave  a  power  of  attorney  to  Jean 
Claude  Gravillon,  of  the  city  of  New-York,  with  the  usual 
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authority,  to  settle  the  estate  of  the  deceased  in  Louisiana,  Eastsbv  Dm. 
and  to  receive  the  funds  from  the  executor,  N.  B.  Le  Breton.     ^P^^  ^*^^- 
This  suit  is  instituted  for  the  recovery  of  the  funds,  by     bbatillou 
Graviilon,  who  alleges,  that  he  has  substituted  Joseph  Albert,  ^;     , 

of  New-Orleans,  to  the  powers  granted  to  him  under  the        bt  al. 
letter  of  attorney,  and  prays,  that  any  funds  which  he,  Gra- 
viilon, might  be  entitled  to  receive,  as  the  agent  of  the  syndics 
and  curator,  may  be  paid  to  said  Joseph  Albert,  his  substitu- 
ted attorney. 

The  judge  of  the  Court  of  Probates  considered,  that  he  was 
bound  to  distribute  the  estate  according  to  our  laws,  and 
determined  that  the  funds  could  not  be  remitted  to  the  syn- 
dics and  curator.  He  gave  judgment  for  the  defendant,  and 
the  case  comes  before  us  on  an  appeal. 

It  appears,  that  the  deceased  absconded  from  his  creditors 
in  France,  early  in  the  year  1837,  and  came  to  the  United 
States,  for  the  purpose  of  bettering  his  condition :  he  was 
some  time  in  New-York ;  he  arrived  in  the  month  of  April  in 
New-Orleans,  and  finally  sunk  under  the  load  of  disappoint- 
ment and  remorse  which  his  conduct  brought  upon  him. 

The  year  of  the  executorship  having  expired,  th.e  executor 
rendered  his  account,  which  has  been  homologated  ;  all  the 
claims  on  the  estate  which  have  been  presented,  or  known 
to  the  executor,  have  been  provided  for  in  the  account,  and  a 
balance  of  about  thirty-five  thousand  dollars  remains  in  his 
hands  subject  to  the  order  of  the  Court  of  Probates. 

From  the  evidence,  we  cannot  assign  any  domicil  to  the  ^J^^  ^remain- 
deceased  other  than  his  original  domicil.     He  does  not  appear  '"S  '"  *  fm\^ 

rr  eouniTY  without 

to  have  had  any  idea  of  establishing  himself  in  Louisiana ;  any  intemion  of 
he  acquired  no  real  property  here,  his  principal  investments  himwif  tkere, 
of  money  were  in  New-York,  and  there  is  no  act  from  which  <****?  ^^^  operate 

,...,.-         1  «  ohanre  of  hia 

such  an  mtention  is  to  be  mferred.  domioii:  but  as 

The  fact  of  a  person  remaining  in  a  foreign  country,  with-  SmaKngapJlII 

out  any  intention  of  establishing  himself  there,  does  not  ope-  P!^"/^^    .  ^^ 

K  ^,.,..,        ,  *        bluhnicnt  in  ilie 

rate  a  change  of  his  domicil;  but  as  soon  as  the  will  of  eoumry,  com- 
making  a  permanent  establishment  in  the  country  is  com- fMt^of^hlsre^- 
bined  with  the  fact  of  his  residence,  the  residence  even  for  a  «ienc«»  «▼«»  fo«- 

a  few  days,  fixea 
38  VOL.  XIII.  thedomieii. 
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Eactsrh  Dibt.  few  days  fixes  (he  domicii.     D^Argentriey  on  articU  449  of  ike 
Apni,  1839.     Ctwtom  of  Brittany.     8  Cranch's  Reports^  379. 
aaAviLLoa         The  President  Bouhier,  (chapter  22,  number  207,)  saya, 
'"'•  that  though  exiles  have  two  domicils,  in  one  sense,  yet  as  to 

Richard's  cx  r  . 

xTAL.  '  (heir  successions,  the  doraicil  they  had  at  the  time  of  their 
iie^^^havl**  t^wo  condemnation  is  only  to  be  regarded,  as  the  other  domicii  is 
domiciu  in  one  occasional  and  involuntary. 

I  gngc    vet  sft  to 

their  succession,  The  judge  of  the  Court  of  Probates  considered  the  questioD 
mScinfregarcN  oi  domicil  very  doubtful.  The  solution  of  questions  of  this 
ed  as  the  true  j^j^j  jg  ^^fj^,^  attended  with  great  diflSculty.     Merlin,  on  this 

one.      In  ques-  ^  -^  •      i  j       •  -i 

tions  of  doubt,  subject,  says  that  in  questions  of  doubt  the  original  domicii 
mfciris^t^o  be  is  to  be  Considered  as  the  true  domicii.  MerlitCa  lUperUm 
u^^e'l^nT*^    ^^^  ^"  /ttfwprtirfeiicc,  verbo  Domicile. 

For  all  the  purposes  of  this  inquiry,  we  must  consider  the 
domicii  of  the  deceased  to  have  been  in  France  at  the  time 
of  his  death. 

None  of  the  creditors  of  the  deceased  in  France  have 
resorted  to  the  tribunals  of  this  state  for  the  enforcement  of 
their  debts.     There  are  no  creditors  here  to  be  satisfied  out 
of  the  funds  of  the  estate.     The  creditors  in  France  have 
addressed  themselves  to  the  tribunals  of  that  country  for  the 
distribution  of  the  funds,  which  must  necessarily  be  made 
according  to  the  laws  of  France.     They  have  virtually  repu- 
diated a  distribution  under  our  laws.     There  can  be  no 
doubt  as  to  the  existence  of  debts  of  the  deceased  to  alarge 
amount  in  France.     His  letters  establish  that  fact  beyond 
u^owttUtcTor^  controversy,  independently  of  the  judicial  proceedings  of  the 
der  the  remit-  creditors  in  France,  and  the  action  of  the  tribunals  on  them, 
longing  to  a  fo-  There  is  no  motive  of  public  policy,  under  these  circumstan- 
r'^ed *h^re°to  ^®®»  adverse  to  the  transmission  of  the  funds  to  France  for 
the  represeota-  distribution.     The  power  of  courts  to  order  the  remission  of 
ton  amhorized  the  funds  belonging  to  a  foreign  succession  to  the  representa- 
by't^'wuSt^'of  ^'^^  ®^  ^^^  succession  authorized  to  receive  Ihem  by  the 
the  domioii  of  courts  of  the  domicil  of  the  deceased,  we  consider  undoubted. 

the  deceased,  i«  /.,..,!• 

undoubted;  and  Its  exercise  IS  necessarily  a  matter  of  discretion,  depending  on 
pubiw  poU^pe-  ^^^  circumstances  of  each  case,  and  is  a  consequence  of  that 
quires       wioh  comity  which  prevails  between  nations  in  amity  with  each 

transmission  for  "^  "^  ''  . 

distribaaoD,  8(6.  Other.     The  interests  of  commerce  and  of  civilization  require 
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that  this  comity  should  be  carried  into  effect  by  our  tribnnalf.  BDmnir  Dist. 
It  is  done  in  England,  and  in  other  states  of  the  Union,  in     *^*^  i'^^- 
analogous  and  similar  cases,  and  whenbver  the  rights  of  our     oratillok 
citizens  are  not  affected  by  the  act  to  be  done,  we  shall  feel  '<*:     . 

ourselves  bound  to  act  on  a  principle  which  is  impressed  it  al. 
upon  us  equally  by  an  enlightened  policy,  and  a  certainty 
that  it  will  tend  to  the  great  purposes  of  justice.  For  the 
decisions  on  this  important  question,  see  1  H,  Blackstoney 
131,  132,  noU;  1  Mason's  Reports,  381  ;  Story's  Conflict  of 
Laws,  section  513  ;  and  above  all,  the  opinion  of  Chief  Jus- 
tice Parker,  in  the  case  of  Dawes  vs.  Head,  3  Pickering's 
Reports,  128. 

We  therefore  determine,  that  as  the  interests  of  no  one 
will  be  injured  thereby,  that  the  Court  of  Probates  ought  to 
have  placed  the  funds  of  the  estate  at  the  disposal  of  the 
syndics  and  curator  of  the  vacant  estate,  for  the  purpose  of 
their  being  transmitted  to  the  place  of  domicil  of  the  deceased, 
for  distribution. 

The  power  of  attorney  to  Gravillon,  sanctioned  by  the 
tribunal  of  commerce  sitting  at  Annonay,  contains  a  clause 
of  substitution.  The  transmission  of  funds  abroad  in  a  case 
of  this  kind  is  a  matter  of  comity,  and  not  assimilated  in  any 
manner  to  a  payment,  which  could  be  made  to  an  attorney 
at  law.  We  cannot  order  these  funds  to  be  sent  to  New- 
York,  and  they  can  be  handed  over  to  no  one  but  a  person 
authorized  by  proper  authority  to  receive  them.  They  must 
be  paid  to  the  attorney  in  fact,  recognized  as  such  by  the 
Court  of  Probates,  and  to  no  one  else.  Gravillon  has  by  an 
authentic  act  substituted  Joseph  Albert,  of  the  city  of  New- 
Orleans,  to  his  powers,  under  the  power  of  attorney  to  him — 

It  is,  therefore,  ordered,  that  the  executor  deliver  to  Joseph 
Albert,  of  New-Orleans,  the  funds  in  his  hands  belonging  to  » 
the  succession  of  the  late  Etienne  Richard,  (so  called,)  as  the 
attorney  in  fact  of  the  syndics  and  curator  of  the  vacant  suc- 
cession of  the  late  Ennemond  Richard  Lioud,  otherwise 
called  Eiienne  Richard,  to  be  by  him  the  said  attorney  in 
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EASTSRir  Dirr.  fact  remitted  to  the  said  syndics  and  curator,  in  the  kingdom 
Apni,  1839.     of  France,  there  to  be  distributed  among  the  creditors  of  the 
said  Lioud,  aliai  Richard,  according  to  the  laws  of  France, 
and  that  the  appellee  pay  the  costs  of  this  appeal. 


YIOEBB  XT  AL. 
SATHTr. 


VI6ER8   ET  AL.  V8.  SAIITET. 

APPBAL    FROM    THB    COURT    OF   THE    FIRST   JUDICIAL    DIBTRICT^   JUDGE 

BUCHANAN   FRBSIDINO. 

An  unincorporated  association  was  formed,  of  the  stockholders  of  the 
steamer  Cuba,  which  appointed  commissioners,  with  authority  to  raise 
money,  on  pledge,  bottomry,  or  mortgage,  and  they  executed  their  note 
for  five  thousand  dollars,  on  the  hypothecation  of  the  boat,  which  w«b 
negotiated,  and  the  holder  sued  the  defendant  alone,  as  one  of  the  etock- 
holders ;  Hdd^  that  he  was  liable  as  such,  individually,  for  the  amount  of 
the  note. 

Stockholders,  in  unincorporated  companies,  are  liable  in  the  same  msnoer 
as  other  partnerships.  So,  partnerships  or  unincorporated  companies, 
for  the  purchase  and  sale  of  personal  property,  and  for  carrying  it  for 
hire  in  ships  or  other  vessels,  are  commercial  partnerships,  and  the  stock- 
holders are  liable  in  solido  for  the  debts  of  the  company. 

This  is  an  action  to  recover  from  the  defendant,  as  a  stock- 
holder or  co-proprietor  of  the  steam  ship  Cuba,  the  amount 
of  the  following  note  given  by  the  commissioners  appointed 
by  the  company  to  raise  money  and  act  as  its  agents. 

"New-Orleans,  October  26th,  1887. 

Six  months  after  date,  the  commissioners  of  the  stockhold- 
ers of  the  steam  ship  Cuba,  promise  to  pay  to  the  order  of 
John  Whitehead,  president  of  the  Eagle  Insurance  Company, 
five  thousand  dollars,  value  received." 

[Signed  by  the  commissioners,  and  endorsed  by  the  payee.] 


YIOXBS  ST  AL. 

Vf. 

SAUfBT. 
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On  its  face  the  note  was  paraphed,  **  ne  varietur ;  secured  Zia-mts  Dm. 
by  mortgage,  by  act  of  even  date  herewith."  ^^priit  >M9. 

P.  Grima,  Jfotary  Ptiiiic." 

When  the  note  became  due,  it  was  not  paid,  and  the 
plaintifis,  as  holders,  sued  the  defendant,  as  one  of  the  stock- 
holders, for  the  amount  of  the  principal,  interest  and  costs. 

The  defendant  averred,  that  he  could  not  be  sued  in  the 
form  and  manner  stated  in  the  petition,  he  not  being  one  of 
the  subscribers  to  the  note  sued  on  ;  and  that  the  steamer 
Cuba  was  not  owned  by  a  commercial  partnership. 

The  cause  was  on  these  issues  tried  by  the  court  It  was 
shown  by  the  evidence  that  the  steam  ship  Cuba  was  owned 
by  an  unincorporated  company  or  association  of  individuals, 
as  stockholders,  and  that  the  defendant  was  a  stockholder  in 
said  company.  It  also  appeared  that  Placide  Porstall, 
Michael  Moore,  and  Joachim  Kohn,  were  duly  appointed  com- 
missioners, with  plenary  powers  to  raise  money,  and  hypothe- 
cate the  steam  ship  Cuba  for  the  payment  thereof,  and  that 
they  did  borrow  the  sum  expressed  in  the  note  sued  on,  from 
the  Eagle  Insurance  Company,  and  hypothecated  the  vessel 
accordingly,  which  money  so  raised  was  for  the  use  of  the 
company. 

In  pronouncing  judgment,  the  district  judge  summed  up 
the  case  as  follows : 

^  The  Cuba  was  built  by  subscription,  and  was  run  as  a 
packet  between  New-Orleans  and  Havana,  by  the  subscri- 
bers. Three  commissioners,  selected  by  the  stockholders  or 
co-proprietors  from  among  themselves,  managed  the  concerns 
of  the  vessel,  and  signed  the  obligation  sued  on. 

The  partnership  thus  formed  and  carried  on  was  a  com- 
mercial one  ;  the  Cuba  being  employed  in  carrying  personal 
property  for  hire.     Louisiana  Code,  article  2796. 

It  is  contended  by  the  defendant,  that  the  partnership  was 
of  that  kind  styled  by  our  code,  a  partnership  in  commmdum. 
But  I  am  unable  to  perceive  any  feature  of  such  a  partner- 
ship in  the  present  case.  It  neither  answers  the  definition  as 
given  in  article  2810,  nor  has  it  been  clothed  with  the  forms 
required  by  article  2817. 


TIOSRB  BT  AL, 
SAIVKT. 
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j&AffrKAK  DitT.      I  conclude,  therefore,  in  conformity  to  article  2816,  that 
,^^7, 1830.     the  defendant  is  bound  for  the  debt  sued  upon,  jointly  and 
severally  with  his  co-partners  in  the  steam  ship  Cuba. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  Wm. 
F.  Yigers  &  Company  recover  of  Emile  Sainet  five  thousand 
and  three  dollars,  with  legal  interest  on  five  thousand  dollars 
from  the  28th  April,  1838,  until  paid,  and  cost^." 
From  this  judgment  the  defendant  appealed. 

Lockett  and  MicoUf  for  the  plaintiffs. 

Caxum,  contra. 

EustiSy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  sue  as  the  holders  of  a  promissory  note, 
signed  by  Placide  Forstall,  Michael  Moore,  and  Joachim 
Kohn,  commissioners ;  in  the  body  of  the  note,  they  are 
described  to  be  the  commissioners  of  the  stockholders  of  the 
steam  ship  Cuba.  The  petition  charges,  that  the  defendant, 
as  one  of  the  stockholders,  is  liable  for  the  amount  of  the 
note,  as  the  commissioners  had  authority  to  give  notes  for, 
and  bind  the  stockholders  by  contract,  and  that  the  stock- 
holders and  owners  of  the  steamer  Cuba  constitute  under  our 
laws  a  commercial  partnership.  The  defendant  is  sued 
alone,  and  is  sought  to  be  made  liable  for  the  whole  amount 
of  the  debt. 

The  defendant  denied  that  he  could  be  sued  in  the  manner 
and  form  stated  in  the  petition,  he  not  being  one  of  the  sub- 
scribers to  the  promissory  note  sued  on,  and  the  Cuba  not 
belonging  to  a  commercial  partnership. 

On  these  pleadings  judgment  was  rendered  for  the  plain- 
tiffs, and  the  defendant  has  appealed. 

It  appears  that  an  unincorporated  association  existed  in  this 
city,  of  whom  the  three  signers  of  the  note  in  question  were 
commissioners ;  they  were  authorized  to  receive  a  title  to  the 
steamer  Cuba,  which  had  been  previously  purchased,  and 
were  authorized  to  borrow  the  requisite  money  to  meet  the 
obligations  of  the  company,  on  pledge,  bottomry  or  mortgage. 
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They  borrowed  the  amount  of  the  nole  sued  on,  (five  Eastebm  Dtst. 
thousand  dollars,)  from  the  Eagle  Insurance  Company,  on     ^^'^  i839. 


XT  All. 


an  hypothecation  of  the  boat,  and  this  note  was  delivered  to  baxjouh 
the  creditor,  from  whom  the  plaintiff  received  it.  ftkimet  al. 

The  defendant  was  a  stockholder  in  the  company,  and  the  .    Stockholders 

■^      •"  in  anincorpora- 

commissioners  were  authorized  to  issue  the  note,  and  the  ted    oompaniet 
defendant  is  bound  by  it :  the  question  is,  to  what  extent  1     ^^  mLneras 

Unincorporated  companies  are  on  precisely  the  same  foot-  °*^*J  ^,J^*^ 
ing,  as  to  the  liabilities  of  the  parties,  as  other  partnerships,  nerships  or  ud- 
Gaw  on  Partnership^  p<^g^  2  o^  19*  Partnerships  for  the  oompaoies  for 
purchase  and  sale  of  personal  property,  and  for  carrying  per-  ^e^oTMrMmd 
sonal  property  for  hire  in  ships  or  other  vessels,  are  commer-  property,  and  for 
cial  partnerships,  by  our  laws.  Louisiana  Codsj  2796.  It  hire  in^thips  or 
appears  by  the  books  of  the  company,  that  they  bought  and  °re®^mme*reiai 
sold  fruit,  an  usual  article  of  commerce  between  this  port  and  partnerships^and 
the  Havana,  between  which  ports  the  steamer  Cuba  plied,  areiiabie  in  w- 
and  that  part  of  their  earnings  were  from  freight.  ofihrcomMny! 

On  this  evidence,  we  are  bound  to  consider  the  partnership 
as  a  commercial  one,  and  the  stockholders  bound  m  solido  for 
the  debts  of  the  company. 

« 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  in  both 
courts. 


SANFORD  ET  AL.  VS.  P7NE  ET  AL. 

ArPCAL   VROM   THI    PARUH    COURT,   FOR    TUB    PARISH    AND   OITT   OF   NEW- 

ORLKANS. 

The  agent  of  the  creditor  mnat  swear  to  the  indebtedness  of  the  defendant 
from  his  personal  and  direct  knowledge,  to  obtain  an  order  of  arrest,  and 
not  from  what  he  may  have  heard  from  any  other  person  whatever. 


f  AlirOBD  ST  AL, 
FTVB  IT  AL. 
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Eitmar  Dm.      In  this  case  an  appeal  was  lakeu  from  an  order  of  the 
Aprii,  1839.     judge  a  quOf  setting  aside  an  order  of  arrest. 

This  is  an  action  to  recover  the  sum  of  seven  hundred  and 
forty-three  dollars,  with  interest  due  to  the  plaintiffs,  who, 
together  with  the  defendants,  reside  in  the  state  of  Alabama. 

One  of  the  defendants  was  arrested  and  held  to  bail  on  the 
following  affidavit : 

*'  W.  M.  Goodrich,  agent  of  the  plaintiffs,  being  sworn, 
deposes  that  Pyne,  one  of  the  commercial  firm  of  Pyne  and 
Huntington,  is  justly  indebted  to  said  plaintiffs,  in  the  sum 
of  seven  hundred  and  forty-three  dollars,  which  is  now  due 
and  payable  ;  that  deponent  verily  believes  that  said  Pyne  is 
about  to  remove  from  the  state,  without  leaving  in  it  suffi- 
cient property  to  satisfy  this  demand,**  &c. 

On  the  28th  of  December,  1837,  a  rule  was  taken  on  the 
plaintiff  to  show  cause  why  the  order  of  arrest  should  not  be 
set  aside,  on  the  ground  that  the  affidavit  is  insufficient,  and 
that  the  agent  was  not  authorized  to  make  the  affidavit  on 
which  the  writ  of  arrest  issued. 

On  the  18th  December,  a  judgment  by  default  was  taken, 
and  confirmed  and  made  final  on  the  23d,  and  signed  on  the 
Sd  of  January  following.  On  the  27th  December,  the  plain- 
tiffs filed  a  supplemental  petition,  praying  for  an  attachnaenL 
The  counsel  for  the  defendant,  Pyne,  put  in  his  answer  the 
6th  January  afterwards.  On  the  same  day,  the  rule  was 
tried,  and  it  was  ordered,  that  the  writ  of  arrest  be  main- 
tained. A  like  proceeding  was  had  on  the  attachment  A 
second  rule  was  taken  for  a  new  trial,  and  the  cause  was 
opened.  On  the  second  trial,  evidence  was  taken  to  show 
that  the  agent  had  no  knowledge  of  his  own  of  the  indebted- 
ness of  the  defendants. 

Goodrich,  the  agent,  was  called  as  a  witness,  and  stated 
that  he  derived  all  his  knowledge  of  the  debt  sued  on  from  a 
gentleman  by  the  name  of  Henry,  and  in  a  letter  from  the 
plaintiff,  and  also  in  a  conversation  with  one  of  the  plaintiffs, 
but  he  does  not  know  the  signature  of  the  defendants,  and 
never  saw  either  of  them. 

On  hearing  the  parties,  the  parish  judge  ordered  the  writ 
of  arrest  to  be  set  aside,  and  the  plaintiffs  appealed. 
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i.  fF,  Smith,  for  the  plaintiffs  and  appellants,  contended  iEabteich  Dist. 
'  1.  The  order  of  arrest  was  improperly  set  aside.     The  affida-     '^^P'*^  ^^^^- 
vit  contains  ail  the  facts  required  by  the  Code  of  Practice,  8AHDroH»ETAL. 
articles  214,  215.     The  want  of  knowlege  in  the  agent  is  '^ 

not  one  of  the  facts  which  can  be  put  at  issue  in  this  sum- 
mary way;  it  must  be  pleaded  in  abatement.  Aid.,  218. 
1  Jifartm's  Digest,  478, 480.  2  MarHn's  Reports,  243.  Ibid., 
246. 

2.  The  bill  of  exceptions  was  well  taken.  The  insuffi- 
ciency of  the  affidavit  alleged  in  the  first  rule  was  not  limited 
to  matter  apparent  on  the  face  of  the  affidavit.  The  judg- 
ment declares  the  affidavit  sufficient.  The  second  rule  rests 
on  a  special  ground  of  insufficiency  of  the  same  affidavit. 
The  first  judgment  operated  res  judicata  against  the  second 
rule.  The  two  judgments  are  opposed  to  each  other.  1 
Starlde  on  Evidence,  page  197. 

3.  In  deciding  upon  the  second  rule,  the  Parish  Court 
disregarded  the  last  clause  of  the  215th  article  of  the  Code 
of  Practice.  It  is  sufficient  that  the  agent  derived  his 
knowledge  from  other  sources  than  the  plaintiffs.  The 
afiSant  could  not  disprove  his  own  affidavit.  The  facts  set 
out  in  the  affidavit  formed  part  of  the  petition  of  the  plaintiffs. 
The  judgment  by  default  had  not  been  set  aside.  The  sig- 
nature of  the  defendants  to  the  notes  sued  on  had  been 
proved.  Judgment  had  been  confirmed  against  them  before 
the  second  rule  was  taken.     Code  of  Practice,  360. 

Chinn,  for  the  defendants,  insisted,  that  the  affidavit  was 
insufficient  to  arrest  the  defendant.  The  agent  who  made 
it  swears  that  he  knew  nothing  of  the  indebtedness,  of  his 
own  direct  or  personal  knowledge  He  had  heard  it  from 
the  plaintiffs  and  others. 

Rost,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Parish  Court, 
discharging  the  order  of  arrest  previously  given  in  the  suit. 

That  order  was  obtained  on  the  affidavit  of  the  plaintiffs' 
agent,  who  swore  to  the  indebtedness  of  the  defendants,  and 
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won  VT  AU 

vt. 


Eaitbbit  dibt.  that  be  verily  believed  that  Pyne,  one  of  them,  was  about  to 
^^,1839.     remove  from  the  state,  without  leaving  in  it  sufficient  pro- 
perty to  satisfy  the  plaintifTs'  claim. 

'Upon  the  motion  to  set  aside  the  order  of  arrest,  the  agent, 
ealled  in  as  a  witness,  declared  on  oath,  that  he  was  informed 
of  the  facts  to  which  he  swore,  by  a  Mr.  Henry,  a  friend  of 
the  plaintifls,  in  whom  he  bad  great  confidence,  and  thai  he 
did  receive  one  or  two  letters  from  the  plaintiff  on  the  sub- 
ject ;  but  he  stated  that  he  did  not  know  the  signatures  of 
the  def<^ndants,  and  had  no  other  knowledge  of  the  debt. 
The  Parish  Court  properly  discharged  the  order  of  bail ;  the 
agent  must  swear  to  the  debt,  from  his  personal  and  direct 
knowledge  of  its  being  due,  and  not  by  what  he  may  know 
or  have  learned  from  the  creditor  be  represents.  Code  of 
Practice,  ariick  215. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


POPE  ET  AL.  V8.  HUITTER. 


maoe 

104    288 


APPSAL   FKOM   TRB  VAEMH   COUftT,   FOE   THK   PARISB   AND    CITY    Off  HSW- 

OftLKANi. 

Where  an  attaohing  creditor  swean  that  tiie  ram  of  two  thoiuand  thre* 
handred  and  fifty  dollars,  bendes  inieresi^  damaget,  &c.,  is  due  and  owiaf 
to  him,  he  will  be  required  only  to  give  bond  for  an  amonnt  exeeediog 
by  one  half  the  principal  rom  due,  disregarding  the  interest  tmd  damagit 
as  too  indefinite. 

'Where  the  petition  claims  a  larger  sun,  by  annexing  a  fixed  rate  of  damagw 
and  interest,  than  that  sworn  to  in  the  affidavit  on  which  the  attachment 
had  been  obtained,  it  does  not  thereby  invalidate  the  attachment. 

This  is  an  attachment  suit,  and  the  case  turns  solely  on 
the  validity  of  the  attachment. 
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On  th6  38th  Aprils  18S8»  Chauncey  Powers,  a  member  of  EAimiiir  Dm. 
Ihe  firm  of  Pope,  Powers  &  Smith,  declared  on  oath,  that    -^'A  im9. 
James  Hunter  is  justly  indebted  to  said  firm,  in  the  sum  of    ^„„^^ 
two  thousand  three  hundred  and  fifty  dollars,  besides  vUereiL  ^- 

damageBi  ^. ;  that  said  sum  is  now  due,  and  that  James 
Hunter  resides  out  of  the  state  of  Louisiana. 

The  plaintifis  filed  a  bond  for  the  sum  of  three  thousand 
six  hundred  dollars.  On  the  day  following  the  petition  was 
was  filed,  claiming  the  sum  of  two  thousand  three  hundred 
and  fifty  dollars,  with  i$U«'e9i  from  protest,  and  four  dollars, 
cofto  of  protest,  and  damogef,  at  the  rate  of  ten  per  cent. 

A  rule  was  taken  on  the  plaintifis,  to  show  cause  why  the 
attachment  should  not  be  set  aside,  on  the  ground  that  the 
attachment  bond  was  insufllcient,  because  it  is  not  for  an 
amount  exceeding  by  one  half  the  sum  claimed,  which  is 
two  thousand  three  hundred  and  fifty  dollars^  with  interest 
from  protest,  and  ten  per  cent  damages. 

On  the  trial  of  the  rule,  upon  an  intimation  from  the  court 
that  the  bond  was  insufficient,  the  plaintiffs  offered,  first,  to 
remit  the  excess  of  their  claim,  so  as  to  bring  it  within  the 
penalty  <rf  the  bond ;  and  also  offered  to  increase  the  bond, 
with  the  same  persons  as  sureties^  to  the  amount  that  might 
be  required.  Both  these  offers  were  overruled  and  rejected 
by  the  court,  to  which  the  plaintiffs  excepted ;  and  from 
judgment  setting  aside  the  attachment,  they  appealed. 

Elmore  and  KSng,  for  the  appellants. 

Feytan  and  T.  JV*.  Pierce^  contra. 

Martmy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  attachment  suit,  and  the  plaintiff  is  appellant 
from  the  judgment  which  dismisses  it.  The  attachment  was 
obtained  on  an  affidavit  that  the  sum  due  was  twenty-three 
hundred  and  fifty  dollars,  besides  inUrest,  damages^  ^c.  The 
penalty  of  the  bond  is  thirty-six  hundred  dollars.  On  the 
day  following  that  on  which  the  attachment  was  obtained, 
the  petition  was  filed,  in  which  the  plaintiff's  demand  is 
stated  to  be  twenty-three  hundred  and  fifty  dollars,  with 
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Eartxiuv  Divr.  interest  from  protest,  and  four  dollars  costs  of  protest,  and 
Apra^  1839.     damages  at  the  rate  of  ten  per  cent, 
FOPS  ET  AL.         A  rule  Had  been  taken  on  the  plaintiff,  to  show  cause  why 
^'  the  attachment  should  not  be  dismissed,  on  account  of  the 
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insufficiency  of  the  bond ;  the  plaintiff  offered  to  amend  his 
petition,  by  reducing  his  claim  to  one  third  of  the  penalty, 
or  to  give  a  new  bond,  with  the  same  surety,  for  the  differ- 
ence between  the  penalty  of  the  first  bond,  and  a  sum  exceed- 
ing by  one  half  the  amount  of  his  claim.  This  was  refused, 
the  rule  made  absolute,  and  he  appealed. 
Where  an  at-      It  appears  to  US  the  court  erred.     The  Code  of  Practice 

taehing     credi-  .  ,  j*       u 

tor  swears  that  requires  the  attachment  bond  to  be  for  a  sum  exceeding  by 
t^-X^huid^  owe  half  that  which  is  claimed.  The  bond  was  taken  for  a 
and  fifty  dollars,  gum  exceeding  by  one  half  that  which  was  stated  in  the  affi- 

beudet   tnterett,  7  o       u  • 

dhfiui^f,  tec,  is  davit  to  be  due.  The  words  interest,  damages,  4"^.,  being 
to^him,  he^?S  indefinite,  must  be  disregarded,  because  neither  the  rate  of 
he  required  only  interest,  nor  the  time  from  which  it  runs,  are  stated.    The 

to  give  bond  for  '  '  , 

an  amount  efc-  same  may  be  said  of  the  costs,  which,  however,  are  covered 
half 'the  ^inoi-  ^Y  ^n  exccss  of  seventy  .five  dollars  in  the  sum  for  which  the 
d?!rciSrdin  ^'Sie  '^"^  ^^  g'^en,  ovcr  thirty-fivc  hundred  and  twenty-five 
interest  and  da-  doUars,  which  is  the  sum  exceeding  by  one  half  that  sworn 
SjXIte?"   **  *'*'  to.    The  bond,  therefore,  at  the  time  it  was  given,  was  suffi- 
cient.    It  is  true,  that  on  the  next  day  the  petition  was  filed, 
in  which  a  larger  sum  than  the  one  sworn  to  is  claimed. 
The  increase  results  from  an  allegation  of  damages,  and  a 
fixation  of  the  rate  of  interest,  and  the  period  from  which  it 
began  to  run. 

The  law  authorizes  a  plaintiff  to  obtain  an  attachment, 
before  he  files  a  petition,  for  a  sum  which  he  swears  to  be 
due,  provided  he  gives  a  bond  for  a  sum  exceeding  by  one 
half  that  to  which  he  has  sworn.  After  he  has  exercised 
that  right,  he  is  to  file  his  petition,  and  whatever  may  be  the 
consequence  of  his  claiming  a  larger  sum  than  that  sworn  to, 
this  circumstance  does  not  invalidate  the  attachment.  It  is 
now  unnecessary  for  us  to  say,  whether,  in  such  a  case,  he 
is  estopped  from  claiming  more  than  the  sum  sworn  to,  or 
whether  he  may  or  may  not  amend  his  petition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
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judgment  of  the  Parish   Court  be  annulled,  avoided  and  Eastbkv  Dm 
reversed,  and  that  the  rule  obtained  by  the  defendant  on  the     -^M*  i^^- 
plaintiff  be  discharged,  with  cosls  in  both  courts.  eALu»m  "^ 

w. 
joKAxr,  r.  Xt  c. 


GALLIER  V8.  JONAU,  F.  M.  C. 

APPEAL   fKOH   TBB   COURT  OF  THK    FIRST  JUDICIAL   DISTRICT,  JUDGl 

BUCHANAN   PRR8IDIN0. 

Where  an  architect  enters  into  a  written  contract,  in  a  penalty,  to  erect  a 
block  of  brick  stores  and  dwellings,  within  three  months  after  the  granite 
is  put  up,  and  with  the  knowledge  of  a  contract  between  the  owner 
and  another  person  to  put  ap  the  granite :  Held,  that  the  epoch  when 
the  last  granite  sills  were  set,  is  to  be  considered  the  time  when  the  three 
nK>nths  began  to  run,  and  not  when  the  basement  story  was  completed. 

The  putting  up  of  the  granite  windows  and  doors,  cannot  be  excluded  from 
the  contract,  but  must  be  considered  a  part  of  it,  when  not  expressly 
reserved  by  the  parties. 

This  is  an  action  to  recover  the  balance  due  on  a  building 
contract. 

The  plaintiff  is  an  architect,  and  entered  into  a  written 
contract  with  the  defendant,  to  build  a  block  of  brick  stores 
and  dwelling  houses,  in  the  city  of  New-Orleans.  He 
alleges,  the  buildings  are  completed,  and  that  there  is  a 
balance  due  him  of  eight  thousand  seven  hundred  and 
twenty-fouir  dollars,  according  to  an  account  annexed,  for 
which  he  prays  judgment. 

The  facts  of  the  case  are  detailed  in  the  following  opinion 
of  the  district  judge. 

*^The  plaintiff  credits  defendant  with  forty-four  days 
demurrage  in  the  completion  of  the  work,  at  thirty  dollars 
per  day  ;  the  defendant  claims  one  hundred  and  nine  days 
demurrage. 
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EisTEKir  DisT.  The  defendant  admits  the  contract,  but  claims  various  offsets 

•^^^  '^^'     for  work  not  done  by  the  plaintiff,  and  also  damages  for  the 

OALUEB       non-delivery  of  the  building  at  the  time  stipulated.     The 

jovAv^  M  c    ^'^^"^^  Court  gave  judgment  in  favor  of  the  plaintiff,  for  the 

balance  claimed  by  him,  and  the  defendant  appealed. 

The  only  question  upon  which  the  judgment  is  attempted 
to  be  reversed,  arises  from  this  clause  found  in  the  contract. 
'*  The  said  undertaker,  (meaning  the  plaintiff,)  binds  him> 
self  to  deliver  said  buildings  finished  and  complete,  keys  in 
hand,  three  months  after  the  granite,  which  is  to  be  fur- 
nished by  the  said  Jonau,  shall  have  been  put  up,  and  in  case 
of  delay  on  his  part,  to  pay  as  a  penalty  to  the  said  Jonau, 
his  heirs  and  assigns,  the  sum  of  thirty  dollars  for  each  and 
every  day  of  delay.'* 

The  contract  made  for  the  putting  up  of  the  granite 

between  the  defendant  and  one  Richards,  is  also  in  evidence. 

Where  ra  mv  It  embraces  posts  and  sills  for  the  basement  story,  to^eiher 

ehitect  enters  in-      ...  ^'      o 

to  a  written  oon- with  siUs  and  lintels  for  all  the  windows  in  front,  being 
Sr**to''*creSii  seventy-five  in  number.  Richards  engages  to  put  up  the 
bioek  of  brick  basement  story  in  all  the  month  of  December,   18S6,  the 

itorei  md  dwel-  ^  '  ' 

lingt,  within  door  and  window  sills  to  be  set  as  the  walls  are  carried  up. 
ter^the^'gnu^^  ^^^  basement  story  was  put  up  on  the  7th  January,  1837  ; 
wit5i*t»i?'know-  ^'^  ^^^^  window  sills  were  set  in  on  the  11th  March  follow- 
ledge  of  a  eon-  ing ;  the  plaintiff  considering  this  epoch  as  the  time  from 
the  owner  and  which  the  three  months  allowed  him  to  complete  the  contract 
to*^'  TO^'^e  ^^"^^  ^^  "^""^  admits  that  he  was  in  default  from  the  12th  of 
granite:  Edd^  June  to  25th  July,  on  which  day  the  delivery  took  place, and 
when  the  Uft  he  has  accordingly  charged  himself  in  his  account  with 
SiT^ew  Mt,°ii  ^'^i'^'^y  dollars  per  day  for  forty-four  days.  The  defendant 
to  be  eoniidered  contends,  that  the  delay  of  ninety  days  commenced  on  the 

the  time    when  ^  .       ^  Z*  ..,  ,, 

the  thxeemonths  7th  of  January,  when  the  basement  story  was  completed, 
anSmit  whenthe  ^^^  ^bat  he  is  entitled  to  a  deduction  of  thirty  dollars  per  day 
basement  itonr  fQf  qu^  hundred  and  nine  days. 

waa  oompleted* 

A  great  number  of  witnesses  were  examined  in  the  Dis- 
trict Court,  without  opposition  upon  the  construction  which 
should  be  put  upon  such  a  contract ;  and  their  testimony  is 
contradictory ;  that  of  Richards,  who  furnished  the  granite, 
appears  to  us,  from  the  circumstances  in  ^hich  he  was 
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placed,  the  most  important.     He  says  that,  in  his  opinion,  EUrmv  Om. 
it  would  not  have  been  safe  to  put  up  the  building  within    *^P^  i^^- 
three  months  after  the  basement  story  was  finished ;  he  fur-  hicoubt's  xz'ju 

ther  stated,  that  in  some  former  cases,  where  he  had  put  up  _^ ***—  .. 

granite  for  the  plaintiff,  there  was    a   misunderstanding 
between  them  as  to  witness's  obligation  to  put  up  the  win- 
dow sills  and  lintels.    In  this  case,  all  misunderstanding  was 
intentionally  avoided  by  a  positive  stipulation  in  the  contract, 
that  this  granite,  as  well  as  the  basement  story,  should  be 
put  up  by  the  witness.     Other  witnesses  state,  that  it  would 
have  been  impossible  to  complete  the  building  within  the   The  potting  ap 
time  contended  for  by  the  defendant.     The  putting  up  of  the  vindows     iLd 
granite  of  seventy-five    windows    and    doors,    cannot    be  eS"d^"fro'Jj 
excluded  from  the  contract  by  us,  without  an  express  reser-  the  oontnet,  bat 

matt   be  eoDti- 

vation  to  that  effect  by  the  parties :  we  are  satisfied  from  all  dered  a  put  of 

**        Ifc  *   _fi_i_. 

the  evidence,  that  no  such  reservation  was  intended.  prendj'resM^ 

We  concur  in  opinion  with  the  district  judge,  that  the  byihepartiei. 
three  months  allowed  for  the  completion  of  the  building 
commenced  to  run  on  the  11th  March,  1837,  after  the  last 
window  sill  was  set.  As  the  plaintiff  has  allowed  the  stipu- 
lated damages  from  that  day  to  that  of  the  delivery,  we  are 
dispensed  from  inquiring  whether  he  was  regularly  put  m 
^  mora;  the  case  appears  to  us  a  hard  one  for  him,  upon  his 
own  admissions. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


nicolet's  executor  vs,  moreau  et  al. 

APPEAL   VEOH   THE   COUET   OF  THE   FIRST  JUDICIAL  DISTRICT. 

'Where  the  act  of  sale  contains  the  clause  de  mm,  alitnando^  the  vendor  is 
relieved  from  the  necessity  of  making  the  third  possessor  a  party  to  the 
executory  proceedings,  in  asserting  his  mortgage  against  the  mortgaged 
premises. 

40  VOL.  XIII. 


S14  CASES  IN  THE  SUPREME  COURT 

EAittxMi  UntL      This  suit  eomroenced  by  an  order  of  eeisure  and  flola. 

•4^1899.     Nicolet,  in  his  lifetime,  had  sold  a  lot  of  ground  to  the 

mvMunH  mx*m.  defendant    MoreaUy  and  retained  the  vendor's  mortgage. 

^     *^  One  of  the  notes  becoming  due  and  remaining  unpaid,  the 

executor  procured  an  order  of  seizure  and  sale,  and  the  lot 
in  question  was  adjudicated  to  one  Tremoulet  as  the  highest 
bidder. 

In  the  meantime,  and  before  the  sale  by  the  sherifl^ 
Moreau  had  sold  this  lot  to  one  6.  T.  Weisse,  and  Tremoa- 
let  refused  to  comply  with  the  terms  of  sale,  as  the  lot  did 
not  appear  to  be  the  property  of  Moreau,  against  whom  the 
order  of  seizure  and  sale  issued,  and  that  he  could  not  obtain 
a  good  title. 

The  scUe  from  the  plaintiff  to  Moreau  contained  the  daoso 
de  non  aUenanda, 

On  a  rule  to  show  cause  why  he  should  not  comply  with 
the  terms  of  sale,  the  district  judge  made  the  rule  absolute^ 
for  the  following  reasons : 

<<  The  court  having  taken  this  case  under  consideration^ 
on  the  rule  taken  by  the  plaintiff  on  A.  C.  Tremoulet,  do  for 
the  reasons  expressed  in  the  case  of  DanaUsan  vs.  JUaurin, 
1  Lomriatia  ReporUy  39  and  40,  order  and  adjudge,  that  said 
rule  be  made  absolute,  and  that  A.  C.  Tremoulet,  purchaser 
of  the  property  seized  and  sold  in  this  case  by  the  sheriff,  do 
comply  with  the  terms  of  the  sale,  and  execute  his  bond 
accordingly.** 

The  defendant,  Tremoulet,  appealed. 

Lockettf  for  the  plaintiff. 
L.  Jontfi,  for  the  appellant. 

Jlforftn,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  hypothecary  action,  on  a  note  of  the  defendant, 
given  to  the  plaintiff's  testator,  for  the  price  of  a  lot  of 
ground. 

The  lot  of  ground  was  seized  and  sold,  and  adjudicated  to 
one  A.  C.  Tremoulet,  who^  in  answer  to  a  rule  to  Aqw 
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catm  why  he  siiould  not  comply  wUh  the  terms  and  con-  vsuofoaM  ihn. 
ditioQB  of  the  sale,  urged,  that  he  has  discoFered  since  the    -4^  i*^ 
adjadication,  that  the  property  sold  was  not  that  of  the      oiow»ajio"" 
defendant,  against  whom  the  order  of  seizure  and  sale  bad         ^ 

THOXJS   ST    4h» 

issued,  but  that  of  6.  T,  Weisse,  to  whom  the  defendant  had 
previously  sold  it. 

The  rule  was  made  absolute,  and  Tremoulet  appealed. 

It  does  not  appear  to  us  that  the  judge  a  quo  erred.  Where  the  Mt 
Moceau,  the  mortgagor,  bound  himself  not  to  alienate  or  uiedau^^fim 
mortgage  the  premises  to  the  prejudice  of  his  vendor  and  JI^JSotLi relict* 
mortgagee.  In  the  cases  of  Nathan  et  aL  ts.  Lee,  £  JUtartb^  ed  from  the  ne- 
JV*.  S.  S2,  and  DofiaUfonvs.  Maurin,  1  Lomstana  ReportSy  29,  jH^J^'the  third 
this  court  held,  that  the  clause  de  nan  fMenand&y  reliev.es  the  RfJ^JJI^'^excwuH 
mortgage  creditor,  when  he  resorts  to  bis  hypothecary  tory  proceeding 
action,  from  the  obligation  or  necessity  of  pursuing  all  ^he  mortage  a- 
steps  required  by  this  action  in  ordinary  cases,  principally  to  g*""^  ^,S*eiJ 
make  the  vendee  of  the  mortgagor,  or  person  in  possession,  a 
parly  to  the  executory  proceedings  in  the  order  of  seizure 
and  sale. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  court  be  affirmed,  with  costs. 


OEORDANO  V8.  THOMAS  ET  AL. 

APPEAL  #EOM  THB   COUAT  OP  TKB  PI&8T  JODfOlAI*  OIBTBICT,  JUDGB  WATTS 

PRKBIDIMO. 


No  appeal  Hm  from  an  order  of  court  diflmLaaing  a  aopplemental  petition. 

This  is  an  action  against  the  endorsers  of  a  promissory 
note.  The  petition  alleges  that  the  note  was  protested  at 
maturity,  fer  non-payment,  and  due  notice  thereof  given  to 
the  endorsers.  % 


CBAVSLIRXTAL. 


916  CASES  IN  THE  SUPREME  COURT 

EAsnur  Dm.  The  defendant,  Thomas,  excepted  to  being  sued  separately 
Aprils  1839.     from  the  drawer,  as  a  hardship,  and  prayed  to  be  dismissed. 

He  answered  and  averred,  that  the  note  sued  on  was  given 
for  part  of  the  price  of  a  lot  of  ground,  and  that  he  endorsed 
it  as  surety,  and  is  entitled  to  the  benefit  of  discussion,  etc. 

The  plaintifT  discontinued  as  to  one  of  the  endorsers,  and 
had  leave  to  file  a  supplemental  petition  as  to  another,  and 
the  defendant,  Thomas,  prayed  for  a  jury.  / 

The  counsel  for  the  defendants  came  into  court,  and  had 
the  order  admitting  the  supplemental  petition  set  asid^  and 
the  plaintifif  appealed. 

D.  Seghers,  for  the  plaintiff. 

GrymeSf  anUra. 

EuaHsj  J.,  delivered  the  opinion  of  the  court.   • 

This  is  an  appeal  from  an  order  of  the  court  below,  dismis- 
sing a  supplemental  petition  filed  by  the  plaintifif.  We  are  of 
opinion  that  no  appeal  lies  from  a  decree  of  this  description. 

The  appeal  is,  therefore,  dismissed  with  costs. 


CHANDLER  ET  AX.  VS.  BARKER. 

APPBAL  rftOM  TBB  COURT  OF  THE  FIRST  JUDICIAL  DISTRICT,  JUDOB 

BUCHANAN  PRESIDING. 

A  motion  for  a  new  trud,  after  the  expiration  of  three  days  from  the  rendi- 
tion of  the  judgment,  is  correctly  overruled  by  the  inferior  court. 

This  is  an  action  instituted  by  the  plaintiff,  for  the  use  of 
D.  B.  Hempstead,  on  a  judgment  of  the  Supreme  Court  of 
the  state  of  New-York,  against  the  present  defendant  Judg- 
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ment  was  rendered  in  the  District  Court  for  the  sum  of  one  Eastxrh  Dist. 
thousand  and  ten  dollars  and  twenty-six  cents  and  costs,  on    ■^^>  ^839. 
the  16th  April,  1838,  but  not  signed  until  the  14th  May  cHAmuBRij. 
following.  ^' 

On  the  7th  May,  the  defendant  took  a  rule  on  the  plaintiff 
to  show  cause  why  a  new  trial  should  not  be  granted.  The 
rule  was  tried  on  the  12th  May,  and  discharged  on  the 
ground  that  more  than  three  days  elapsed  after  the  rendition 
of  judgment,  before  the  motion  for  a  new  trial. 

The  defendant  appealed. 

Henneny  for  the  plaintiff. 

Barker^  in  propriA  personA. 

EwtiSf  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  instituted  against  the  defendant,  on  a 
judgment  rendered  against  him  in  the  Supreme  Court  of  the 
State  of  New-York.  There  were  various  matters  of  defence 
set  up  in  the  court  below,  none  of  which  appear  to  us  to  have 
been  established.  The  case  presents  no  question  of  law  for 
our  consideration,  except  that  growing  out  of  the  application 
of  the  defendant  for  a  new  trial  in  the  court  below.  The 
motion  was  made  after  the  expiration  of  three  days  after  the 
judgment  was  rendered.  Code  of  Practice^  article  558.  The 
motion  was  correctly  overruled. 

The  plaintiff  is  entitled  to  interest  from  judicial  demand, 
but  must  pay  the  costs  of  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  that  the  plaintiff  have  judgment  against  the  defend- 
ant,  for  the  sum  of  one  thousand  and  ten  dollars  and  seventy- 
six  cents,  with  legal  interest  theron  from  the  judicial  demand 
until  final  payment ;  the  plaintiff  and  appellee  paying  the 
costs  of  appeal,  and  the  defendant  and  appellant,  paying 
those  of  the  court  below. 


CITBIUSTAL 


318  CASE9  IN  THE  SUPREME  CQUIT 

Bmiui   Dm.  MUNICtPALITT  KO.  TWO  M.  CURCLI.  BT  AL. 

uMpnlf  1859* 

=     ArrsAL  r»0M  the  court  of  thk  first  judicial  district,  judob 

XUHICIFAUTT  RUCHANAll   PRRBIDINO. 

SO.  TWO 

Where  a  contract  of  lease  stipttlates  that  the  lessee  shall  pay  all  the  state, 
parish  and  city  taxes,  and  keep  the  9ide  w€Ukt  in  repair,  it  cannot  be  con- 
straed  to  extend  to  the  payment  of  the  expenses  of  making  the  payement 
in  front  of  the  leased  premises. 

When  the  city  ordinances  provides  that  the  owners  shall  be  taxed  for  th^ 
exclusive  purpose  of  paving  the  sireeis  and  making  the  tide  waUu  in  front 
of  their  property,  the  lessee  cannot  be  required  to  pay  this  expense, 
unless  he  expressly  binds  himself  to  do  so  in  his  contract  of  lease.   , 

This  is  aa  action  by  the  Second  Municipality,  to  recover 
the  sum  of  one  thousand  five  hundred  and  forty  dollars  and 
forty-five  cents,  for  taxes  due  for  paving  certain  property, 
owned  and  leased  by  the  late  Dr.  Heermann  to  one  Parks, 
for  twenty  years,  and  by  him  assigned  to  the  defendants, 
R.  and  J.  Curell,  in  1827. 

The  facts  of  this  case  are  fully  stated  by  the  district  judge, 
in  the  following  judgment : 

**Tbe  question  presented  to  the  court  in  this  case^  as, 
whether  the  proprietors  of  certain  property  in  the  Second 
Municipality,  or  the  lessee  of  said  property,  are  bound  to  paj 
the  expense  of  paving  the  street  in  front  of  the  same  1 

<'The  267Sd  article  of  the  Civil  Code  declares,  that  taxes 
and  other  dues  imposed  upon  the  property  leased,  shall 
be  at  the  charge  of  the  proprietor  and  not  of  the  leasee, 
where  there  is  no  stipulation  to  the  contrary.  The  obliga*- 
tion  of  the  parties,  however,  are  different  in  this  particular 
instance.  The  following  is  a  clause,  in  both  leases  under 
consideration  :  **  (The  lessee)  wUl  reimburse  the  lessor,  his 
heirs,  etc.,  on  demand,  at  his  proper  cost  and  expense,  and 
without  deduction  from,  the  rents  or  otherwise,  all  the  state^ 
parish  and  city  taxes,  when  due,  which  may  be  annually 
levied  on  said  premises,  and  on  all  the  buildings  which  shall 
be  put  and  erected  on  the  same,  during  said  lease :  and  shall^ 
also,  at  his  proper  cost  and  expense,  preserve  and  keep  in 
good  repair,  according  to  the  municipal  and  other  regula- 
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lions  of  the  city,  the  side  walks  and  banquets  by  which  said  Bivnur  Dnt; 
property  is  bounded.'  4M.  ••sg. 

^*  There  is  no  doubt  that  the  present  charge  is  a  tax,  but  huhicifautt 
it  is  not  a  (ax  annually  levied.  It  is  an  extraordinary  impo-  *^*  ''^®' 
sition,  which  does  not  enter  into  the  sense  of  the  clause  just  cubulxtak. 
recited.  That  such  was  the  understanding  of  the  parties,  is 
shown  by  the  insertion  of  a  separate  agreement  respecting 
the  cost  of  side  walks,  and  banquets  or  gutters.  If  the  cost 
of  making  the  side  walks  and  gutters  were  included  in  the 
present  demand,  I  would  certainly  condemn  R.  and  J.  Curell 
Co  pay  that  cost,  but  I  perceive  by  the  bills  annexed  to  the 
petition,  that  such  is  not  the  fact.  The  bills  appear  to  have 
been  originally  made  out  with  two  items,  one  for  paving  the 
street  or  carriage  way,  the  other  for  making  the  side-walk 
and  gutter.  The  second  charge  has  been  stricken  out,  and 
the  first  alone  is  lefL  I  do  not  think  the  lessee  has  assumed 
the  obligation  of  paying  this  charge,  and  without  suchstipu* 
lation  in  his  contract,  the  law  plainly  charges  the  lessor. 

*'It  is  said  that  the  Curells  are  to  be  considered  as  proprie- 
tors lor  twenty  years :  this  cannot  be  conceded  ;  (he  contract 
has  every  feature  of  a  lease,  and  is  so  styled  in  express  terms. 
The  lessee  mortgages  certain  buildings,  to  be  by  him 
erected,  it  is  true :  upon  those  buildings  (he  lessor  would 
have  had,  by  the  nature  of  the  contract,  a  lien  of  a  higher 
nature  than  a  mortgage.  But  I  consider  this  stipulation 
of  mortgage,  as  inserted  through  abundant  precaution. 

'Mt  is,  therefore,  adjudged  and  decreed,  that  the  Munici* 
pality  Na  Two,  recover  of  the  widow  and  heirs  of  Lewis 
Heermann,  fifteen  hundred  and  forty-four  dollars  and  forty- 
five  cents,  and  for  interest  at  the  rate  of  eight  per  centum  per 
annum,  from  the  3d  day  of  May,  18S7,  until  paid,  with  costs 
of  suit ;  and  that  the  defendants,  R.  and  J.  Curell,  be  dis- 
charged from  this  action,  at  costs  of  plaintifil  And  it  is  fur- 
ther ordered,  that  the  judgment  against  Heermann's  widow 
and  heirs,  be  privileged  upon  the  property  described  in  the 
petition." 

From  this  judgment,  Heermann's  widow  and  heirs  ap- 
pealed. 


sso 


CASES  IN  THE  SUPREME  COURT 


Eimur  DiBT.      L.  C  Duncan  and  CasweU^  for  the  appellants,  contended 
^j>rT/,  1839.     that  the  claim  of  the  Municipality  was  a  tax,  which  by  the 
terms  of  the  lease,  the  lessees  were  bound  to  pay.     Oakey  vs. 
Mayer  et  a2.,  1  Louisiana  Reports,  1. 


KVHICIPAUTT 

VO.  TWO 

Vi. 

CUmiUSTAK. 


^here  aeon- 
tnel  of  leaae  sti- 
pulates that  the 
lessee  shall  pay 
all  the  sute,  pa- 
riah and  city  tax- 
es, and  keep  the 
side  walks  in  re- 
pair, it  cannot  be 
eonstraed  to  ex- 
lend  to  the  pay- 
ment of  the  ex- 
penses of  making 
Che  pavement  in 
front  of  the  leas- 
ed premises. 


HaineSf  contra. 

Rosty  /.,  delivered  the  opinion  of  the  courL 

The  original  defendants  in  this  suit  are  in  possession  of 
town  lots  situated  in  Municipality  No.  2,  under  a  twenty 
years  lease,  which  contains  the  following  clause  :  *^  The 
lessee  will,  also,  at  his  proper  cost  and  expense,  and  without 
deduction  from  the  rents  or  otherwise,  reimburse  the  lessors 
on  demand,  and  repay  all  the  state,  parish,  and  city  taxes, 
which  may  annually  be  levied  on  said  premises,  and  on  all 
the  buildings  and  improvements  which  shall  be  put  and 
erected  on  the  same  during  this  lease,  and  shall  at  his  proper 
cost  and  expense  preserve  and  keep  in  good  order  and  repair, 
according  to  the  municipal  and  other  ordinances,  or  police 
regulations  of  the  city,  the  yard,  wells  and  privies,  as  also  the 
boundary  wails,  or  fences,  and  the  side-walks  and  gutters,  by 
which  the  said  property  is  bounded." 

The  council  of  the  municipality  caused  the  streets  npon 
which  these  lots  front,  to  be  paved,  and  claimed  from  the 
said  defendants  one  third  of  the  cost  of  paving,  in  conformity 
with  the  ordinances  in  that  case  made  and  provided.  The 
defendants  denied  their  liability  to  pay,  under  the  stipula- 
tions of  the  lease,  and  called  the  lessees  in  warranty.  The 
lessees  answered  and  alleged,  that  the  expenses  assessed  by 
the  plaintiffs,  for  the  paving  of  streets,  was  a  tax  which  the 
defendants  were  bound  to  pay,  under  their  contract.  The 
District  Court  dismissed  the  original  defendants,  and  gave 
judgment  in  favor  of  the  plaintiffs,  against  the  lessees; 
considering  themselves  aggrieved  by  the  judgment,  they 
appealed. 

The  amount  of  the  plaintiffs'  claim  is  admitted  to  be  just, 
and  the  only  question  which  this  cause  presents  is,  whether 
the  clause  of  the  lease  which  we  have  related,  amounts,  in 
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favor  of  |he  teesee,  to  an  exception  of  the  general  law,  which  Gabtimt  Dm. 
otherwise  makes  him  liable  in  such  cases.  ^P^  ^^^' 

In  1827,  five  years  before  the  date  of  the  lease,  the  city   HumciFALrn" 
council  passed  an  ordinance,  by  which  they  imposed  an      ^^'^^ 
annual  tax',  for  twenty  years,  on  all  the  owners  of  lots  in  the   cvbiulxtal. 
city  and  faubourgs  of  New-Orleans,  for  the  exclusive  purpose  ordiiwneea^  pro- 
of paving  the  streets,  and  making  side-walks  in  front  of  their  owners^rfllii^bc 
property.     By  that  ordinance,  those  before  whose  property  taxed  for  the  ex- * 

•  ,  ,  .li.       olosiTe  purpose 

the  pavement  was  not  made,  were  only  required  to  pay  after  of  paving  the 
the  execution  of  the  work.  This  ordinance  was  in  force  in  in'^^he  side 
1832,  and  we  must  presume  that  both  parties  to  this  lease  ™>»  •"  ^^"^  <^ 
were  apprised  of  it.  The  lessee  binds  himself,  at  his  cost  and  the  lesMecannot 
expense,  to  preserve  and  keep  in  good  order  and  repoir,  pajthMMpeoae 
according  to  the  municipal  and  other  ordinances,  or  police  '^J*^  ^h\^l 
regulations  of  the  city,  the  yard,  wells  and  privies,  as  also  himself  to  do  so 
the  boundary  walls  and  fences,  and  the  ride'doaUu  and  gutters^  ofielse. 
by  which  the  property  is  bounded. 

It  appears  to  us,  that  where  an  ordinance  existed,  laying  a 
tax  for  paving  streets,  and  making  side-^alksj  the  mention  of 
side-walks  in  the  lease  excludes  the  idea  that  the  lessee 
would  also  be  bound  to  pay  for  the  paving  of  the  streets. 
This  charge  was  not  considered  by  the  parties  to  the  contract 
as  a  tax  annually  levied,  otherwise  it  would  have  been  unne- 
cessary to  mention  that  the  expense  of  making  the  side* 
walks  should  be  paid  by  the  lessee.  Under  the  ordinance 
already  referred  to,  it  was  only  payable  annually  for  twenty 
years,  when  the  parlies  did  not  choose  to  pay  in  cash  or  to 
give  notes  with  eight  per  cent,  interest.  The  plaintiffs,  by  a 
subsequent  ordinance,  have  repealed  that  part  of  the  ordi- 
nance of  1837  which  allows  from  one  to  twenty  years,  and 
DOW  require  the  whole  amount  to  be  paid  in  ninety  days 
after  the  work  is  done,  or  notes,  endorsed,  at  six,  twelve, 
eighteen,  and  twenty-four  months,  bearing  eight  per  cent* 
interest 

We  consider,  that  this  charge  was  not  viewed  by  the 
parties,  at  the  time  of  the  lease,  as  a  tax  which  niight  annu- 
ally be  levied  on  the  premises :  that  from  its  nature  it  could. 

41  VOL.  XIII. 


Sti  CASES  IN  THE  SUPREME  COURT 

EAmrsMv  Dt«T,  not  be  80  considered,  and  that  it  falls  properly  upon  tbe 
•^ft^  '*^^'     owner  of  the  property. 

muufcan  The  point  made  by  the  appellants,  that  the  lessee  has  a 
xum^AUTT  twenty  years  estate  in  the  property,  and  must  during  that 
aio.  TWO.  time  be  considered  as  the  owner,  cannot  be  sustained  under 
our  laws.  The  contract  is  a  lease,  and  not  a  sale  ;  it  would 
be  void  as  a  sale  for  want  of  a  price.  The  length  of  time  for 
which  it  is  to  last  cannot  affect  the  rights  of  the  parties  under 
it ;  and  it  could  be  dissolved,  as  other  contracts,  for  neglect 
of  either  party  to  fulfil  his  engagements.  The  judgment  of 
the  District  Court  must  be  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


BLANCHET  Vi,   MUNICIPALITT   NO.    TWO. 

AFPKAL  VftOM  TBB  COURT    OV    THB   FlftST   JUDICIAL   DI8TAICT,  JUDGE 

WATT8   rftBMDINO. 

The  comnuMionen  appointed  under  the  act  of  1832,  for  opening  and  widen- 
ing itreets,  are  made  the  sole  judges  of  the  cases  in  which  improvements 
are  of  so  general  a  nature  as  to  require  payment  of  the  expenses  by  the 
whole  community,  or  only  by  the  owners  of  property  in  the  immedl&te 
Ticinity,  who  are  especially  benefited  by  the  improvement. 

The  oourts  are  open  to  any  abuses  of  the  commissioners,  but  the  party 
aggrieved  must  administer  proof  of  the  injury  he  complains  of. 

This  case  arose  iu  the  court  below,  on  an  opposition  filed 
by  tbe  plaintifl;  to  the  report  of  commissioners  appointed  and 
acting  under  the  act  of  1832,  to  widen  and  extend  Notre 
Dame-street. 

The  facts  and  circumstances  of  this  case  are  correctly 
detailed  in  the  following  opinion  of  the  district  judge  : 
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^  CommissioDers  having  been  appointed  under  the  acts  of  EASTimir  Dm, 
1882,  page  1S2,  for  widening  Notre  Dame-street,  between    ^^firii,  1999. 
Magazine-street  and  Tchoupitoulas-street,  and  their  report  of     biascbct  "" 
assessment  having   been  made,  Jean   Blanchet,  a  person  ,n^^;^,j„ 
affected  by  said  assessment  has  filed  an  opposition  to  said      »o.  tw, 
report,  under  four  heads,  viz : 

**  1.  That  the  account  of  assessment  of  damages,  viz : 
three  thousand  three  hundred  dollars  for  property  of  Blan- 
chet, viz :  eleven  feet  eight  inches  by  one  hundred  and 
seventy,  taken  for  this  purpose,  is  too  low. 

'^  The  witnesses  establish,  that  up  to  the  date  of  the  assess- 
ment, no  higher  price  than  at  that  rate,  had  been  given  for 
property  in  that  neighborhood  on  Magazine-street ;  property 
is,  or  has  been  undergoing  such  a  rapid  advance,  that  it  is 
difficult  to  look  back  and  fix  the  mind's  eye  on  former  prices. 
According  to  the  testimony  adduced,  the  assessment  for 
value  of  property  taken,  seems  to  be  correct. 

**  2.  The  second  head  of  opposition,  is,  that  the  assessment 
ought  to  have  been  extended  beyond  Tchoupitoulas-street, 
and  be  made  to  bear  on  all  property  on  Notre  Dame-street,  as 
far  as  the  Levee. 

**This  is  a  matter  of  opinion  and  discretion  with  the  com- 
missioners ;  those  who  owned  property  on  Notre  Dame-street, 
beyond  Tchoupitoulas-street,  found  a  good  opening  on  that 
street,  they  are  benefited :  but  as  the  whole  assessment  is  a 
light  one,  ihe  commissioners  might  well  think  the  amount 
which  could  be  assessed  on  them,  not  to  be  worth  the  assess- 
ment and  collection.  In  this,  I  think,  there  is  no  error : 
practical  matters  must  not  be  refined  on  too  much. 

*^  3.  The  third  head  of  opposition  is,  that  opponent  should 
not  be  made  to  contribute,  as  the  portion  of  the  lot  left,  is  of 
less  value  than  before  the  improvement  was  made. 

^*  The  witnesses  are  of  a  different  opinion,  and  think  that 
it  would  have  been  for  the  interest  of  the  opponent  to  have 
gratuitously  surrendered  the  portion  of  ground  taken  fron* 
him.  I  concur  with  the  witnesses  in  this  opinion ;  at  that 
place  the  street  was  only  26  feet  wide  for  one  hundred  and 
seventy  feet.     If  eight  feet  banquettes  were  taken  ofl^  the 
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EA«hiiur  Ditir.  carriage  way  would  be  only  teti  feet  wide,  which  is  alMost 
■^'^  "^^-  UBeleaa  as  a  street ;  throwing  in  eleven  feet  eight  inched 
BjLAjrcBST  makes  a  carriage  way  of  twenty-one  feet  eight  inches,  and 
xiTxxcifALiTT  P^^  A  street  of  Ihirty-seven  feet  eight  inches,  a  street  as 
jro»  TWO.  ^j je  as  Chartres-street,  on  which  the  opponent  has,  by  this 
means,  a  front  of  one  hundred  and  seventy  feet.  As  oppo- 
nent received  the  full  value  of  the  ground  taken,  his  lot  ought 
to  bear  an  assessment  for  benefit  conferred,  and  the  amount 
does  not  appear  to  me  too  great 

**  4.  The  fourth  ground  of  opposition  is,  that  the  widening 
of  the  street  is  a  general  benefit  to  the  whole  municipality  to 
which  its  funds  ought  to  have  contributed,  under  the  section 
of  the  act  referred  to.  Every  local  benefit  is  a  general  bene« 
fit,  for  the  Municipality  is  made  up  of  various  locatitiea,  but 
it  is  believed,  that  the  general  benefit  contemplated  by  that 
section  of  the  act,  must  be  of  a  more  definite,  distinct  and 
universal  nature,  than  the  one  claimed  to  be  assessed  on  the 
Municipality,  by  making  the  contemplated  improvement  It 
18  not  sufficiently  and  generally  useful  or  important  to  make 
it  the  subject  of  a  tax  on  the  Municipality,  and  the  commis- 
sioners have  done  right  in  not  so  considering  it. 

**  None  of  the  jg^rounds  of  opposition  appearing  to  me  to  be 
sustained,  it  is  considered  that  the  opposition  be  overruled^ 
and  that  the  opposing  party  pay  the  costs  of  said  oppoeition." 

The  plaintiflf  appealed. 

Morpkgi  for  the  appellant. 

Carter y  contra^ 

J\laTiin^  /.,  delivered  the  opinion  of  the  court 

The  plaintiff  is  appellant  from  a  judgment  setting  asid« 
his  opposition  to  the  report  of  (he  commissioners  appointed 
under  the  act  of  1832,  for  widening  Notre  Dame-street,  on 
the  following  grounds : 

1.  That  the  damages  allowed  him  are  too  small. 

2.  That  the  assessment  ought  to  have  been  extended  lo 
property  on  Notre  Dame-street,  from  Tchoupitoulas-street  to 
the  Levee. 
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9.  Thai  no  cootribution  ou^i  to  be  charged  to  bins  EAwtExm  duw, 
because  the  portion  of  his  property  left  is  diminished  in  value     -^fi^^^^i. 
by  the  improvement.  BLAvem 

4.  That  the  widening  of  the  street  is  a  general  benefil  to  ^roiOTintr 
the  whole  municipality,  to  which  its  funds  ought  to  have      'o.  two. 
contributed,  under  the  section  8th  of  the  above  act. 

The  counsel  of  the  appellants  has  confined  his  opposition 
in  this  court  to  the  fourth  ground.  The  section  there  refer- 
red to  provides,  "  That  if  the  commissioners  shall  deem  the 
improvements  so  to  be  made,  not  only  a  local  improvement, 
but  also  tending  to  the  salubrity,  beauty,  benefit,  or  improve- 
ment of  the  whole  city ;  it  shall  be  the  duty  of  said  commis- 
sioners to  assess  any  part  of  the  assessment  for  said  improve- 
ment, to  the  said  mayor  and  city  council,  as  they  shall  deem 
just  and  equitable." 

Our  learned  brother  of  the  District  Court  has  been  of 
opinion,  that  although  every  local  benefit  is  a  general  one, 
for  the  municipality  is  made  up  of  various  localities,  still  the 
general  benefit  contemplated  by  the  8ih  section  must  be  of  a     xhe  eommii- 
more  definite,  distinct,  and  universal  nature  than  the  one  «|j>»»e"  •ppoint- 

'  '  .  ed   under     the 

claimed  to  be  assessed  on  the  municipality,  by  mailing  the  set  of  isas,  for 
contemplated  improvement.  It  is  not  sufficiently  and  gene-  w^nlnsftiJeu, 
rally  useful  or  important,  to  make  it  the  subject  of  a  tax  on  JJ*^  ^*^^  ^ 
the  municipality,  and  the  commissioners  have  done  right  in  the     caws    ia 

.1     .  whieh  improte- 

DOt  SO  COnsidermg  it.  nents  are  of  w 

The  legislature  has  thought  fit  to  constitute  the  commis-  ^"^to^'require 
sioners  the  sole  judges  of  the  cases  in  which  the  improve-  payment  of  the 
ments  are  of  so  general  a  nature  as  to  demand  that  the  charges  whole  oommu- 
attending  them  should  not  be  borne  by  the  inhabitants  in  the  ^J  ^^^  ^ 
vicinity  of  which  they  are  made  alone,  but  by  the  whole  prop«^  in  the 
community,  and  be  paid  in  whole  or  in  part  out  of  the  cof-  nitj,  whoareet- 
fers  of  the  municipality.  It  is  true  the  courts  are  open  to  STT^the^^I 
those  who  vbay  deem  themselves  aggrieved  by  the  abuse  of  piwement 

•^  1     .        .  .  i_  The  courts  are 

the  powers  of  the  commissioners ;  but  suitors  m  such  cases  open  to  any  abo- 
sbould  not  confine  themselves  to  complaints,  but  administer  m?8^onen,^bot 
proof  of  their  having  been  really  aggrieved.  This  does  not  ^lefeSfiBMitt  a£ 
appear  to  have  been  attempted  in  this  case.  Glamors  have  minitter  proof 
been  heard,  but  no  satisfactory  evidence  has  been  laid  before  ^ptalnsoZ 
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^EAmmii  DifT.  the  first  judge,  aikl  we  have  seen  nothiog  that  cao  justify 
.tprii,  1839.     Qur  interfereDce. 

XATOm  ITAL. 

^  It  is,  therefore,  ordered,  adiudired  and  decreed,  that  the 

judgment  be  affirmed,  with  costs. 


MAYOR  ET  AL.  05.  HOPKINS  ET  AL. 

APFKAL    FROM    TBI    COURT    OF   TBB   FIRfT  JUDICIAL   DISTRICT,  JUDGE 

BUCHANAN    rRKSIOING. 

The  sale  of  a  part  of  the  open  space  or  ^uat,  in  front  of  Old  Levee-street, 
in  New-Orleans,  was  sold  as  public  property,  and  has  been  lawfully 
alienated  by  the  sovereign  authority ;  for  the  disposition  of  the  proceeds 
of  the  sale,  in  being  made  part  of  the  sinking  fund  of  the  city,  by  an  act 
of  the  legislature,  is  equivalent  to  an  original  authority  on  the.  part  of  the 
state  to  make  the  alienation. 

The  public  space  or  ^uot,  in  front  of  Old  Levee-street,  and  between  it  and 
the  river,  in  the  city  of  New-Orleans,  is,  by  the  plan  of  the  city,  appro- 
priated to  the  use  of  the  public,  and  having  been  ever  occupied  as  such, 
is  a  public  plaet,  hort  de  eommtree^  and  cannot  be  claimed  by  an  indivi- 
dual in  a  civil  action. 

The  destination  of  this  space  as  a  public  place^  was  made  by  the  sovereign 
power,  and  the  right  to  alienate  or  to  make  a  change  in  it,  whenever  the 
public  interest  requires  it  to  be  done,  is  vested  in  the  sovereign  power, 
and  to  this  the  rights  of  front  proprietors  are  subordinate. 

This  is  an  action  against  the  maker  and  endorser  of  two 
promissory  notes,  given  as  part  of  the  price  of  a  lot  of  ground, 
comprised  in  the  vacant  space  or  square  between  Custom- 
house and  Bienville  streets,  and  in  front  of  Old  Levee-street, 
in  the  city  of  New-Orleans.  When  these  notes  became  due, 
they  were  protested  for  non-payment,  and  the  present  plain- 
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tiffs,  the  Mayor,  Aldermen  and  inhabitants  of  the  city  of  eibtebx  DifT. 
New-Orleans,  instituted  suit  to  recover  the  amount  thereof,     4M»  ^^^' 
for  the  benefit  of  the  sinking  fund,  in  pursuance  of  an  act  of  xatox  n  al. 
the  legislature,  passed  the  8th  March,  1836,  dividing  the  bopkikTet  a*. 
city  into  three  municipalities. 

The  defendants  admitted  their  signatures,  and  pleaded 
various  matters  in  defence ;  but  Hopkins,  the  maker  of  the 
notes,  averred  that  he  was  already  the  owner  of  a  lot  on  Old 
Levee-street,  fronting  the  river  JtHssisHpfny  according  to  the 
original  titles,  and  that  all  the  space  in  front  of  his  lot,  (and 
which  has  been  sold,)  was  designated  on  the  original  plan  of 
the  city  as  public  property,  and  marked  as  a  quai ;  in  con- 
sideration of  which,  he  avers,  he  is  entitled  to  enjoy  all  the 
rights,  advantages  and  privileges  of  such  a  situation.  ' 

He  alleges  that  the  sale  of  this  front  space  in  lots,  is  ille- 
gal ;  that  by  it  he  has  been  deprived  of  the  privilege  of  a 
front  proprietor,  and  that  it  belonged  to  the  public  as  a  qtudy 
so  long  as  the  city  should  claim  it  for  this  purpose.  He 
further  avers,  that  the  corporation  had  no  right  to  con- 
sent to  the  sale  of  said  space  of  land ;  that  it  had  no  title, 
other  than  the  right  to  keep  the  same  open  as  a  quaij  and  to 
regulate  the  use  of  it  for  the  benefit  of  the  public.  He  prays 
that  said  notes  be  cancelled,  and  that  they,  together  with 
others  he  gave,  be  returned  to  him,  and  that  he  have  judg- 
ment for  damages  occasioned  him,  in  being  deprived  and  cut 
off  from  his  privileges  as  a  front  proprietor.  Upon  this  issue 
the  case  was  tried  by  the  court. 

The  evidence  shows  that  the  space  of  ground,  lying 
between  Old  Levee-street  and  the  public  road  or  street,  run- 
ning along  the  Levee,  at  the  upper  and  lower  extremities  of 
the  eUy  prapefy  and  which  was  originally  designated  on  the 
plan  as  a  ftiot,  had  become  enlarged  by  alluvion,  or  batture, 
in  front,  and  it  was  deemed  necessary  to  sell  off  a  portion  of 
it  into  lots.  At  this  time,  (1834,)  the  space  in  question  was 
in  contestation  between  the  United  States  and  the  Corpora- 
tion of  New-Orleans.  While  suit  was  sUll  pending,  and 
before  the  decision  of  the  Supreme  Court  of  the  United 
Slates,  giving  this  properly  to  the  Corporation,  an  agreement 
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Dm,  WM  eDtered  ioto  between  the  parties  litigant,  that  the  grouod 
AprO,  1859.     jQ  contest  be  laid  out  into  lots,  and  sold  at  public  auction,  and 
XATOBRAL.    ^^e  proceods  of  sale  held  subject  to  the  final  judgment  of  the 
""■•  court. 

UUEXMB  MX  AL» 

Judgment  was  rendered  in  the  Supreme  Court  of  the 
United  S(ates,  at  the  January  term,  1836,  in  favor  of  the 
Corporation  of  New-Orleans.  On  the  1  lib  of  March,  1836, 
the  legislature  passed  a  law  sanctioning  this  sale,  and  pro- 
viding that  the  net  proceeds  6e,  and  form  apart  qftke  sinking 
fund  of  the  Corporation,  according  to  the  provisions  of  the 
15th  section  of  the  act,  approved  the  8th  March,  1836,  divid- 
ing the  city  into  municipalities. 

On  the  whole  evidence  adduced,  the  district  judge  gave 
judgment  for  the  plaintiffs,  and  the  defendants  appealed. 

Canon^  for  the  plaintiffs,  urged  the  affirmance  of  the  judg- 
ment. The  defendants  had  no  ground  of  defence,  as  there 
was  no  eviction  or  disturbance  in  regard  to  the  possession  or 
title  to  the  property. 

2.  The  appellants  cannot  set  up  any  want  of  authority  to 
sell  the  premises,  as  they  have  taken  possession  and  improved 
the  property,  and  have,  by  their  acts^  ratified  all  the  pro- 
ceedings in  relation  to  the  sale. 

Prestanf  for  the  appellants. 

EustUf  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  drawer  and  endorsers  of  two 
promissory  notes.  The  answer  alleges,  that  the  defendant, 
James  Hopkins,  is  the  owner  of  a  certain  lot  of  ground  in  the 
eity  of  New*-Orleans,  situated  on  Levee-^treet,  between  Bien- 
ville and  Custom-house  streets,  that  he  holds,  and  bis  vendors 
have  always  held  said  property,  under  titles  describing  it  as 
fronting  on  the  river  Mississippi,  that  the  space  between  his 
lot  and  the  river  was  designated  on  the  original  plan  of  the 
eity,  and  on  all  plans  subsequently  made,  as  public  property, 
m  consequence  xtf  which  he,  Hopkins,  was  a  front  proprietor, 
and  entitled  to  have  and  enjoy  all  the  rights,  privileges^  and 
advantages  of  such  a  situation ;  that  under  a  decree  of  the 
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Dusirict  Court  of  the  United  States  for  the  Eastern  District  of  Eimw  Dm. 
Louisiana,  rendered  by  consent  of  parties  in  the  suit  of  the     '^p^h  im9. 
United  Slates  against  the  mayor,  aldermen,  and  inhabitants   katob  m  al, 
of  the  city  of  New-Orleans,  the  space  of  irround  between  *•• 

Levee-Street  and  the  river,  between  the  lateral  streets  last 
mentioned,  including  the  space  in  front  of  his,  the  respond- 
ent's, lot,  was  advertised  for  sale  at  public  auction  ;  that  said 
decree  was  made  without  any  lawful  authority,  and  all  the 
proceedings  under  it  were  null  and  void  ;  that  the  respond- 
ent entered  his  protest  against  the  sale,  and  notwithstanding 
his  opposition  and  protest,  the  sale  took  place,  and  to  prevent  ^ 
third  persons  from  purchasing  the  space,  he  purchased  the 
lot  immediately  in  front  of  his  property  as  before  described  ; 
that  the  two  notes  sued  on  were  given  by  the  respondent  in 
part  payment  of  the  lots  thus  purchased  by  him.  He  pleads 
that  the  plaintiffs  cannot  maintain  this  action,  because  the 
court  issuing  the  decree  under  which  the  property  was  sold 
was  without  jurisdiction,  and  that  as  the  plaintiffs  had  no 
right,  title,  or  interest  in  the  property  sold,  the  consideration 
on  which  the  notes  were  given  has  totally  failed ;  he  prays 
that  the  notes  sued  on  be  cancelled  by  the  order  of  the  court, 
and  that  the  other  notes  given  by  him  in  payment  of  said  lot 
be  delivered  up  to  him.  He  also  alleges,  that  by  the  said 
illegal  conduct  of  the  plaintiffs,  in  causing  said  public  pro- 
perty to  be  sold,  he  has  sustained  damages  to  the  amount  of 
twenty  thousand  dollars,  which  he  pleads  in  reconvention, 
and  concludes  with  a  prayer  for  general  relief. 

There  was  judgment  for  the  plaintiffs,  and  the  defendant 
has  appealed. 

The  suit  in  which  the  property  in  front  of  the  city  was  in 
litigation,  was  finally  determined  in  the  Supreme  Court  of 
the  United  States,  in  January  term,  1836,  and  is  reported  in 
10th  Pelera's  Reports,  733. 

By  a  law  of  this  state,  passed  on  the  1 1th  of  March,  1836, 

the  funds  arising  from  this  sale,  in  the  event  of  a  decision  in 

favor  of  the  present  plaintiffs,  against  the  United  Slates,  were 

made  a  part  of  the  city  sinking  fund,  established  by  the  15th 
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EjLSTSRir  Dirr.  section  of  the  act  dividing  the  city  into  three  municipalilies, 
Jtprii,\9S9.     passed  on  the  8lh  March,  1836. 

MATOR  KT  jx.  The  judge  of  the  court  below,  in  overruling  the  evidence 
offered  by  the  defendants  on  the  trial  of  the  cause,  decided 
on  the  principle,  that  as  it  appeared  by  the  answer  of  the 
defendant,  Hopkins,  that  he  had  not  purchased  the  lot  front- 
ing his  property  in  error  or  under  a  mistake  of  his  rights,  be 
was  estopped  from  contesting  the  title  under  which  he 
purchased,  and  to  which  he  had  given  his  consent  in  an 
authentic  act. 

We  doubt  very  much  whether  the  doctrine  of  estoppel  will 
apply  in  a  contract  of  sale,  between  the  vendor  and  vendee. 
This  is  a  doctrine  of  legal  policy  only.  Its  application  must 
necessarily  depend  on  the  circumstances  of  each  case.  7 
WheatorCs  Reports^  535^  547.  As  we  decide  this  case  on 
other  principles,  there  is  no  necessity  for  considering  the 
propriety  of  its  application  in  the  present  instance. 

Taking  the  case  of  the  defendant  as  he  has  stated  it 
himself,  how  stands  his  defence  to  this  action? 

His  lot  is  on  Levee-street ;  it  is  held  under  titles  describing 

it  as  fronting  on  the  river  Mississippi ;  the  space  between  his 

lot  and  the  river  was  designated  in  the  original  plan  of  the 

city,  and  all  subsequent  plans,  as  pablk  property ;  he  was  a 

The  nie  of  a  f^nt  proprietor,  and  entitled  to  all  the  rights,  privileges  and 

space  or  mtoi  in  advantages  of  such  a  situation. 

Tee^sbvet,  in  How  Can  he  complain  of  the  alienation  of  this  space.  If, 
^^^'^d^w'^M^  as  he  says,  it  was  public  property^  it  has  been  lawfully  aliena- 
ge property  and  ted  by  the  Sovereign  authority ;  for  the  disposition  of  the 
i/'aifenated  by  proceeds  of  the  sale  by  an  act  of  the  legislature,  is  equivalent 
uUioi-ir^-*"*iior  ^^  ^^  original  authority  on  the  part  of  the  state  to  make  the 
the  dispotUion  alienation.  If  this  space  could  be  sold  lawfully  whenever 
ofthe^saieTnbe!  the  sovereign  power  should  determine  that  its  destination 
ihf  rinkki^nd  should  be  changed,  what  possible  right  can  the  front  propri- 
ofthecity,byan  etors  have  to  any  indemnity  from  the  state  or  those  who 
lature.iseqaiva-  Stand  in  its  Stead.  The  change  in  this  space,  whenever  the 
IfdVuthoriiT'on  public  interests  should  require  it,  is  necessarily  a  condition 
the  part  ^  the  resulting  from  the  original  destination ;  and  the  rights  and 

•tate  tomakethe      .  <•     •         •  ^    i      <■ 

aUenation.         advantages  of  situation  of  the  front  proprietors,  were  neces- 
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sarily  dependent  on  and  subordinate  to  this  condition.     This  Bastbui  Din, 
they  knew  or  were  bound  to  know,  when  they  acquired  the     'AprU,iS39. 
property  to  which  this  supposed  right  or  privilege  of  situation   kator  st  al 
is  attached.     The  right  of  the  sovereign  power  to  change  bopwm'w  au 
the  destination  of  this  space  of  ground  is  as  complete  as  the 
right  of  the  defendant  to  enjoy  his  privileges  in  relation  to  it, 
until  such  change  takes  place. 

The  true  character  of  this  space  of  ground  under  conside- 
ration,  we  think  has  been  conclusively  settled' in  the  dissenu 
ing  opinion  delivered  by  the  present  presiding  judge  of  this 
court,  in  the  case  of  CucuUu  and  De  Armas,  against  the 
present  plaintiffs,  reported  in  5  Louisiana  Reports,  174,  which 
was  adopted  as  the  basis  of  the  judgment  of  the  Supreme 
Court  of  the  United  States,  in  the  suit  in  which  the  sale  was  ^j^^  ^^^^.^ 
made  of  which  the  defendant  complains.  spAoe  or  gutd  in 

Judge  Martin  says,  in  his  opinion,  *'  I  conclude,  therefore,  vee  street,  and 
that  the  space  under  consideration,  appearing  by  the  plan  of  the^WeV'in  ale 
the  city  of  New-Orleans  to  have  been  appropriated  to  the  city  of  New-Oi^ 
use  of  the  public,  and  having  been  ever  occupied  as  such,  pUn  of  the  city 
(although,  in  two  instances,  governors  favored  individuals  Jife "^uSe'^of^  the 
with  grants  of  part  of  it,)  this  court  ought  to  say  the  locus  in  public,  and  hav- 
quo  is  part  of  a  public  places  kora  de  commerce^  and  cannot  be  ocoupierassach, 
claimed  by  an  individual  in  a  civil  action."  On  the  subject  ^^^^^^^  ^l^ 
of  changing  the  destination  of  public  places,  the  opinion  of  merce,  Md  i»^ 

the  court  was  unanimous.  by  an  individual 

The  destination  of  this  space  as  a  public  place^  was  made  '"^Thr*  destlnli- 
by   the  sovereign   power  when  Louisiana  was  under  the  ****"  of  thisspacc 

•^      ^    ,  °       •      .  as  a  public  place, 

dominion  of  the  French  monarchy  ;  it  was  changed  by  the  was  made  by  the 
sovereign  authority  of.  the  state  of  Louisiana.  The  right  to  er!«mi*the  right 
make  this  change,  whenever  the  interests  of  the  public  roakcT^a^chanTO 
required  it,  is  vested  in  the  soverign  power  :  to  this  right,  that  i"  it,  whenever 

-'         -        ^  •    .         •  -I  i_      J-  the  public  inte- 

of  the  front  proprietors  is  necessarily  subordinate.  rest  requires  it 

We  consider  that  none  of  the  rights  or  privileges  of  the  de-  ^^^J^^^  ^i^'thl 
fendant  have  been  violated  by  the  sale  of  the  space  in  front  of  sovereign  power; 
his  estate,  and  that  there  is  no  ground  in  law  or  equity  for  rights  of  front 
his  withholding  the  price  of  it,  and  that  he  has  no  claim  for  lubSJdfwae.  "* 
damages  against  the  plaintiffs  for  their  acts  complained  of. 


n 
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EinvRv  DisT.      We  have  not  noticed  in  detail  the  several  bills  of  exception 
'^fi^^^^-     taken  by  the  counsel  of  the  defendant  to  the  opinion  of  the 
XATOE  KT  AL.  judgo  refusjug  to  admit  the  evidence  offered.     If  the  evidence 
AX,  went  to  prove  any  other  matters  than  those  admissible  in 
evidence  under  the  allegations  of  his  petition,  it  was  properly 
rejected ;  and  if  all  his  allegations  were  established,  there 
would,  under  the  view  we  have  taken  of  the  case,  be  no 

defence  to  the  action  of  the  plaintiflb. 

* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  in 
both  courts. 


MAYOR  ET  AL.  V8.  LEVERICH  ET  AL. — TwO  COStS. 

4rPBAL  FEOH  THK  COURT  OF  THB   FIIBP  JUDICIAL  DISTRICT,  JUDOI 

BUCHANAN   FBBBIDINO. 

Front  proprietors  of  lots  cannot  prevent  the  sovereign  aathority  of  the  state 
firom  alienating  the  vacant  space  in  their  front,  designated  as  a  public 
place,  or  guoi,  when  the  public  interest  requires  it ;  their  righti  are  lab- 
ordinate. 

These  cases  depend  on  the  same  facts,  and  are  decided  on 
the  same  principles,  involved  in  the  case  of  the  Mayor  d  aL 
VS.  Hopkins  et  a2.,  ante  326. 

The  defendants  are  appellants  from  two  judgments,  de- 
priving them  of  their  defence  as  front  proprietors,  and  requir- 
ing them  to  pay  certain  notes. 

Canony  for  plaintiffs. 

Prestany  for  the  appellants. 
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Euitis^  J, — In  these  cases,  the  defendants,  W.  E.  &  J.  H.  EAamxs  "Dm. 
Leverich,  are  the  purchasers,  and  Hopkins  is  the  endorser  of    >^^»  i839. 
the  notes ;  with  this  exception,  the  facts  in  these  cases  are   xatoh  wal. 
the  same  as  those  in  which  an  opinion  has  been  given.  hopxiits  ct  al. 

The  judgments  of  the  District  Court,    are,   therefore, 
affirmed,  with  costs  in  both  courts. 


MAYOR  ET  AL.  V8.  HOPKINS. 

APPEAL   PAOM   THE   COURT  OF  THE   rXRST   JUDICIAL  DISTRICT,  JUDGE 

BUCHANAN   PRESIDING. 

The  sovereign  authority  in  a  state,  can  auth^ize  the  alienation  of  a  public 
place  destined  for  public  use,  when  from  the  nature  of  its  destination  the 
public  interest  requires  it. 

This  case  is  decided  on  the  same  facts  and  principles, 
involved  in  the  case  of  the  Mayor  et  al,  vs.  Hopkins  tt  d.^ 
anU  326. 


Canctiy  for  plaintiffs. 

PresUnif  for  the  appellants  and  defendants. 

Eustisy  J. — The  facts  of  this  case  being  the  same  as  those 
in  which  an  opinion  has  been  just  given,  the  judgment  of 
the  court  below  is  affirmed,  with  costs  in  both  courts. 


i»ijru9flis»r.][.c. 
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£Amu  Dinv 
j^tiii  1830.  BLANC  V$.  D17PLE8SI8,  F.  M«  C. 

BLAHO  AFriAL  VEOM  TBE  OODRT  OF  THB   VXMT  JUDICIAL  DIBTftlCT,  JUOOB  WATTt 

'^'  FKBBIDINO. 

Parole  evidence  in^idmiBwiMn  to  prove  a  boundary  line  recognised  by  the 
partiea,  in  rapport  of  a  plea  of  prescription ;  with  this  limitation,  it  goes 
merely  to  prove  a  fact  connected  with  the  actual  poesesoion  of  the 

party. 
Where  the  grantee  of  a  tract  of  land  supposed  to  contain  seventeen  arpents^ 
fronting  on  the  Mississippi,  sells  the  lower  twelve  arpents  to  two  pur- 
chasers, (six  arpents  each,)  wUh  certain  fixtd  douiuiartet,  these  will  con- 
trol the  quantity  in  case  of  deficiency  in  the  whole  tract. 

80,  where  a  party  proves  actual  possession  to  certain  and  fixed  boundaries, 
by  making  roads,  levees,  and  the  front  fences,  he  will  hold  by  prescript 
tion,  to  the  extent  of  his  boundary,  ^rainst  an  older  Utle. 

When  two  possessions  lap,  that  which  is  most  perfect,  and  best  character- 
izes the  right  of  property,  is  to  be  preferred  ;  that  which  is  corporeal, 
and  manifested  by  acts  peaceable  and  notorious,  will  prevail  over  that 
which  is  merely  intentional. 

This  is  a  petitory  actioD,  in  which  the  plaintiff  alleges  that 
the  defendaDt,  who  is  an  adjoining  proprietor,  has  encroached 
on  his  land,  and  taken  two  arpents  more  than  he  is  entitled 
to,  according  to  their  respective  titles.  He  prays  that  this 
land  be  decreed  to  belong  to  him,  and  that  the  boundary  be- 
tween him  and  the  defendant,  be  fixed  and  established,  etc. 

The  nature  of  the  titles  under  which  the  parlies  claim,  and 
all  the  material  facts  of  the  case,  are  fully  stated  in  the 
opinion  of  the  court. 

The  defendant  pleaded  possession,  and  the  prescription  of 
ten  years,  under  a  just  title,  in  good  faith,  etc.,  and  set  out 
his  titles. 

On  the  trial  of  the  case,  the  defendant  offered  to  prove  by 
parole  testimony,  that  Charles  and  Cyprien  Duplessis,  (the 
latter  is  the  defendant,)  had  fixed  on  a  certain  oak  tree  as  a 
boundary  between  their  respective  lands,  and  for  this  purpose 
introduced  witnesses  to  state  what  Cyprien  Duplessis  had 
told  them  in  relation  to  the  subject :  also,  what  (hey  had 
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beard  from  other  persons.    To  which  testimony  the  plaintiff  Bistkbh  Dist. 
objected  on  the  grounds :  Firsts  That  the  fixing  of  boundaries    4ft^'^  ^^^- 
cannot  be  proved  by  parole  testimony,     Seeondy  The  testi-        blamc 
mony  is  inadmissible,  being  only  hearsay  of  what  the  defend-  BOTijuSi,Fjf.c. 
ant  himself  and  other  persons  had  stated,  on  the  subject  of 
boundary  between  the  land  of  plaintiff  and  JIfendant. 

The  court  admitted  this  evidence  in  a  qualified  manner. 
It  stated  that  the  declarations  of  the  defendant  were  not  con- 
sidered in  evidence,  but  that  boundaries  can  only  be  fixed 
under  the  Code,  by  pursuing  the  forms  prescribed ;  and  a 
party  pleading  prescription,  may  prove  by  parole,  a  boundary 
line  recognized  by  the  parties,  of  lands  within  that  boundary. 
The  plaintiff  took  his  bill  of  exceptions. 

The  district  judge  gave  judgment  adversely  to  the  plain- 
tiff's pretensions,  but  fixed  the  boundaries  heretofore  recog- 
nized by  the  parties,  and  the  plaintiff*  appealed. 

RoseUuSy  for  plaintiff.  Both  parlies  claim  the  land  in  con- 
troversy, under  titles  derived  from  the  same  person  ;  as  the 
appellants  title  is  of  an  anterior  date  to  that  of  the  appellee, 
the  former  must  take  the  whole  extent  of  land  conveyed  to 
him,  and  the  latter  can  only  claim  the  residue. 

2.  The  judge,  a  quo^  erred  in  deciding  that  the  appellee 
had  acquired  the  quantity  of  land  whioh  he  claims  by  pre- 
scription. The  action  of  partition  cannot  be  prescribed 
against;  Louisiana  Code^  articles  1227, 1228.  No  separate  and 
actual  possession  is  shown  in  the  appellee,  to  support  the  plea 
of  prescription. 

Preston^  contra. 

Bosty  J*.,  delivered  the  opinion  of  the  court. 

On  the  11th  January,  1810,  the  grantee  of  a  tract  of  land 
supposed  to  contain  seventeen  arpents  front,  on  the  Missis- 
sippi river,  sold  the  lower  twelve  arpents,  to  Sylvaio  and 
Charles  Duplessis,  in  the  manner  stated  in  the  following 
stipulation : 


BLAirO 
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Einnw  Dzn.  "  Le  siew  Martin  Dupkssis  declare  quelesnx  arpens  h partir 
AprO,  1839.  it  la  home  tPun  Aati/,  en  descendant^  apparHennent  et  ont  6ii 
vendu  U  Charles  DupUssis  m.  {.,  un  des  acquereurs:  et  Us 
six  arpens  U  partir  de  la  borne  i^enbas  en  montant^  appartienneni 
et  ont  6ti  vendue  U  Sylvain  Duplessis^  m.  l^  autre  acquereur^  ce 
qui  a  it6  accepts  par  les  deux  acquereurs  qui  ont  dit  itre  satis/aits/* 

On  the  16lh  of  September,  1820,  Cyprieo  Duplessis,  the 
defeDdant,  acquired  the  remaiuiDg  five  arpents.  On  the  20th 
of  August,  1828,  Charles  Duplessis  sold  his  land  to  Joha 
Austin,  and  the  said  land  having  been  seized  under  execu- 
tion as  the  property  of  the  said  Austin,  on  the  23d  Septem- 
ber, 1829,  the  plaintiff  acquired,  at  sheriff's  sale,  five  arpents 
thereof,  and  the  defendant  purchased,  at  the  same  time,  the 
remaining  arpent. 

The  whole  front  of  the  original  tract  is  only  fourteen 
arpents,  twenty-seven  toises  and  three  feet,  instead  of  seven- 
teen arpents,  and  the  plaintiff  alleges,  that  himself  and 
Sylvain  Duplessis  being  the  first  purchasers,  are  entitled  to 
take  the  full  quantity  called  for  by  their  titles,  and  that  the 
deficiency  must  fall  on  the  portion  held  by  the  defendant. 

The  defendant  answers,  that  he  is  the  just  owner  and 
possessor  of  six  arpents  front,  of  land  acquired  by  him  as 
above  stated,  and  that  he,  and  those  under  whom  he  claims, 
have  been  in  open,  peaceable,  and  uninterrupted  possession 
of 'Sai^  .^nd,  in  presence  of  the  plaintiff,  and  those  under 
^  w|iMi^)ie«cfs[rms,  for  more  than  ten  years  before  the  institu- 
tion of  thirtui^  and  that  if  his  title  had  ever  been  defective, 
f  iwj^fj^  ^t  jdenies,  the  defect  is  cured  by  prescription.  He 
further  contends,  that  if  there  be  any  deficiency  it  must  be 

d  nee7?\dmib'>^^»?  J*^?  ^^^  plaintiff,  and  that  he  is  entitled  to  one  sixth  of 
■ibie  to  prove  a^tbe  land  sold  at  sheriff's  sale,  which  be  prays  may  be 
reo<^1zed  Ty  adjudged  to  him.  There  was  judgment  in  his  favor  in  the 
w*  ortrfa'  \^  District  Court,  and  the  plaintiff  appealed, 
of  preteription ;  Our  attention  is  first  directed  to  a  bill  of  exceptions  taken 
don  It  "goes  by  the  plaintiff's  counsel  to  the  opinion  of  the  court,  stated 
afiS^^onectcd  '^  ^^^^  admitted  parole  evidence  to  prove  an  agreement 
with  the  Mtoal  between  Cyprien  and  Charles  Duplessis,  establishing  a 
p2rt^^^    '  boundary  between  them.     The  court  stated  that  the  evi- 
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dence  was  only  admitted  to  prove  a  boundary  line,  recog-  EASTsnir  Dirr. 
nized  by  the  parties,  in  support  of  the  plea  of  prescription ;     ^^P^  i'S9. 
with  that  limitation,  the  testimony  was  clearly  admissible,        ^u^^ 
it  went  merely  to  prove  a  fact  connected  with  the  actual  '^*   ' 

possession  of  the  parties. 

We  are  satisfied  by  the  wording  of  the  sale  from  Martin 
Duplessis  to  Charles  and  Sylvain,  that  the  land  was  sold 
under  fixed  boundaries ;  the  lower  boundary  being  that  of  Where  the 
the  grant,  and  the  upper,  that  from  which  Charles  Duplessis  ^ind^mppoaed 
was  first  to  take  his  quantity.  The  words,  Im  nx  arpens  U  {ecT^*«^Slii 
partie  du  la  borne  fen  haut  en  descendanty  will  admit  no  other  frontinji^  op  the 
interpretation,  but  that  an  upper  boundary  existed  at  the  seiiruie  lower 
time,  to  the  knowledge  of  the  parties,  and  that  the  sale  was  J***}^®  piKSui- 
made  in  reference  to  it.     The  parole  evidence  adduced  by  ■«",  (iix  menu 

eftcli  )  with  oer~ 

the  defendant,  as  well  as  the  understanding  of  the  parties,  as  t&in  fixed  boon- 
shown  by  their  acts  since  the  date  of  their  purchase,  satisfies  i*»"ontroi  Se 
us  that  the  live  oak  mentioned  by  the  witnesses,  was  the  n"aj»ti»f  »»  «•«« 

of  deficiency  in 

boundary  between  them.     If  then  the  land  conveyed  to  the  whole  tract. 
Charles  and  Sylvain  Duplessis,  was  sold  with  fixed  bounda- 
ries, those   boundaries  control   the  quantity,   and   Charles 
Duplessis  and  his  successors,  never  had  any  right  to  the 
land  claimed  by  the  plaintiff.     Had  no  upper  boundary  been      ^^  ^^ere  a 
fixed  by  the  sale,  the  defendant  has  made  out  a  clear  case  of  Y^^7  proves  ao- 

^^  ^  '  tual  poMession, 

prescription  to  all  the  land  he  has  possessed  under  the  sale  to  certain   and 
made  to  him  in  1820,  to  the  full  extent  of  five  ac^M^mll^flL  by  makine 
The  witnesses  state  that  since  he  purchased,  h^^if^kSmmMJKU^^lc^^f^. 
the  roads,  levees,  bridges  and  front  fences,  dGK^irto  thelivej^3|  hold  by 
oak,  and  that  his  vendor  did  the  same  beforTOJiM^tMpwHBfeent  of  hU 


those  witnesses  who  have  lived  with  and  ^rked  Jbr  tl^^^Jj^p^Se?" 

defendant,  state  that  the  defendant  always 

up  to  that  boundary,  and  that  there  was  no  d] 

him  and  Charles  Duplessis,  or  amongst  the  neighbors,' 

the  extent  of  their  respective  possessions.     No  evidence  can 

be  clearer  or  more  satisfactory.     Under  these  circumstances, 

the  possession  of  the  plaintiff,  if  it  existed  at  all  under  his 

title,  was  merely  intentional,  and  cannot  avail  him  asfainst       ^^  ,*''° 

'  '^  '  ^  possessions  lap, 

that  of  the  defendant.     When   two  possessions  lap,  that  that   which   is 
which  is  most  perfect  and  best  characterizes  the  right  of  best  chai^teri- 
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EAwmx  Dm.  property,  is  to  be  preferred ;   that  which  is  corporeal  and 

Aprii,tM9,     manifested  by  acts  peaceable  and  notorious,  will  prevail  over 

"^^  that  which  is  merely  intentional;  the  presumption  being,  that 

the  will  to  possess  ceases  when  it  remains  inactive  and  suf- 

zes  (he  right  of  fers  an  actual  adverse  possession.  TrapUmg  verba  Pretcription^ 

property,   »•   to    ^  "^  '^      ° 

be      preferred;  J^O.  ZW. 

t^^!'i^'^  ^®  ^®  ®'  opinion,  that  the  plaintiff  ought  to  take  nothing 
nifeMed  by  aets  by  his  action,  and  that  under  the  846th  article  of  the  Lou- 
notorioas,   will  isiana  Code,  the  defendant  is  entitled  to  one-sixth  of  the 

inteDtional« 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


HAMPTON  ET  AL.  tS.  BARRETT. 

imAL  FROM   TBI   COURT  OV  TBB    FIRST  JUDICIAL  DI8TRI0T,  4UDOB 

BUCBAMAN  PRB8IDINO. 

Where  the  parchRser  stipulRted  to  pay  interesC  annaally,  on  the  price  of  a 
plantation,  and  there  is  no  evidence  to  justify  him  in  withholding  pay- 
ment, he  can  only  be  relieved  by  demanding  the  deposit  rftiu  price. 

This  is  an  action  for  two  years  arrear  of  interest,  due  by 
the  defendant  on  the  price  of  a  sugar  plantation.  See  the 
case  in  9  Lotdeiana  Reports^  SS6. 

On  the  return  of  the  cause  to  the  District  Court,  the 
defendant  filed  his  answer,  averring,  that  this  case  cannot 
be  tried  until  the  final  determination  of  a  suit  in  the  United 
States  District  Court,  between  the  same  parties,  for  the  two 
previous  instalments  of  interest  due  on  the  same  debt;  that 
in  that  defence  he  has  pleaded  want  of  title  in  the  vendor, 
disturbance  by  suits  and  danger  of  eviction,  prayed  for  a 
rescission  of  the  sale,  &c.    Some  other  matters  were  set  up 
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in  defeace,  but  there  was  no  testimony  produced  on  the  trial  EAifram  Dm. 
on  the  part  of  the  defendant.  •^A  i839. 

The  district  judge  gave  judgment  for  the  plaintiffi  for  the  eooBwcHWAL. 
several  sums  claimed  by  them,  with  legal  interest  thereon,         «»«• 
and  the  defendant  appealed. 

PresUm,  for  the  plaiDtifls. 

L.  Petree,  contra. 

EtuHs^  /.,  delivered  the  opinion  of  the  court 

This  is  an  action  for  arrears  of  interest,  due  on  the  price  of 
a  plantation,  sold  by  the  plaintiff's  ancestor.  The  interest 
was  payable  annually  throughout  the  term,  on  every  first 
day  of  January.  There  is  no  evidence  before  us  which 
'would  justify  the  defendant  in  withholding  the  payment  of 
the  interest.  If  he  wished  to  have  been  relieved  from  the 
payment,  he  ought  to  have  demanded  the  deposit  of  the 
price,  according  to  the  provisions  in  article  2537  of  the 
Louisiana  Code. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


GOODRICH   ET   AL.  V8.   BOUTHMATD. 

APPEAL   FROM  THB   COURT  OF  TBI   FIRST  JUDICIAL   DISTRICT,  JUDOB 

BUCHANAN  PRBSIDING. 

Creditors  holding  certain  notes  in  pledge,  which  they  c&use  to  be  prema- 
turely seized  by  the  sheriff,  on  their  judgment  and  execution,  do  not 
thereby  divest  themselves  of  the  possession  of  the  pledge;  although 
illegally  seised,  they  are  still  in  the  possession  of  the  sheriff  as  an  officer 
of  courti  subject  to  the  right  of  the  pledgees. 
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EAMncBK  Di0T.      Tbia  case  comes  up  oq  an  appeal  from  a  jndginent  dis- 
jprii^  i8Sfl.     charging  a  rule,  which  the  plaintiffs  took  on  Brown,  Bro- 

MomucB  M  Ai.  ^^®^®  ^  ^^  *"^  ^^^^^  counsel  in  this  city,  to  show  cause 
^^^  why  certain  promissory  notes,  owned  by  the  defendant, 
Southmayd,  and  pledged  by  his  house  in  New-York,  to 
Messrs.  Brown,  Brothers  &  Co.,  should  not  be  sold  to  satisfy 
the  judgment  of  the  plaintiffs. 

The  pledgees  were  creditors  of  Southmayd,  and  had 
obtained  judgment  in  April,  1838,  with  stay  of  execution  for 
six  months.  Before  the  end  of  this  term  they  took  out 
execution,  and  had  the  notes  seized  in  the  hands  of  their 
counsel,  by  the  sheriff,  and  which  were  afterwards  sold. 

On  the  20th  of  November,  the  plaintiffs  took  their  rule  to 
have  these  notes  sdd^  for  the  benefit  of  their  judgment.  The 
rule  was  discharged^  and  they  appealed. 

It  was  admitted  the  notes  were  pledged  in  New-York,  and 
sent  out  here  ;  and  that  by  the  laws  of  that  state,  a  pledge 
of  promissory  notes  is  not  required  to  be  made  by  notarial 
act. 

CasweU^  for  the  plaintiffs  and  appellants. 

L.  Peirctj  contra, 

EustiSy  /.,  delivered  the  opinion  of  the  court. 

Brown,  Brothers  &  Co.  of  New-York,  sued  the  defendant 
under  the  name  of  F.  R.  Southmayd  &  Co.,  in  the  court  of 
the  first  district,  for  the  balance  of  an  account ;  they  allege, 
that  they  had  received  certain  promissory  notes  from  the 
defendant,  which  were  annexed  to  the  petition,  to  be 
returned  to  the  defendant  whenever  the  amount  of  tkeir 
account  should  be  paid. 

On  the  23d  April,  1838,  by  consent  of  parties,  judgment 
was  entered  for  the  plaintiff  with  a  stay  of  execution  for  six 
months. 

A  writ  of  fieri  fadaa  was  issued  on  this  judgment  and 
returned,  without  being  executed  before  the  expiration  of 
the  term. 
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An  .tHim  fieri  foeias  was  issued  on  the  28th  of  Angust  EAstsRir  Dm 
afterwards ;  and  under  this  writ,  the  notes  before  mentioned,     •^P^^  ^'39^. 
were  seized,  and  on  the  26th  of  November  were  sold  by  the  ooodbichxvai. 
sheri^  for  fifteen  hundred  and  sixty  dollars,  a  sum  not  equal    ,,j,„j^„^ 
to  ooerhalf.  the  amount  of  the  plaintiffB'  judgment 

The  plaintifis  in  this  suit  had  a  judgment  against  the 
defendant,  which  was  rendered  on  the  1st  of  October,  18S8, 
and  before  the  expiration  of  the  term  for  which  the  execu- 
tion on  Brown,  Brothers  &  Co.'s  judgment  had  been  stayed, 
issued  a  writ  of  fieri  facias  on  their  judgment,  and  took  a  rule 
on  the  sheriff,  to  show  cause  why  the  notes  in  question, 
which  had  been  advertised  for  sale,  in  the  case  of  Brown, 
Brothers  &  Co.  and  the  defendant,  should  not  be  sold  to 
satisfy  the  judgment  of  the  plaintiffs,  having  been  legally 
seized  in  their  suit  against  the  defendant,  and  in  none  other. 

It  appears  that  the  notes  had  been  pledged  to  Messrs. 
Bf own.  Brothers  &  Co.  by  the  bouse  of  Southmayd,  in  New- 
York,  with  the  consent  of  Southmayd,  the  defendant.  The 
law  of  New-York  is  admitted.  It  appears  that  the  defend- 
ant gave  no  consent  to  the  issuing  of  the  execution  on  the 
judgment  of  Brown,  Brothers  &  Co. 

The  question,  as  the  case  has  been  submitted  to  us,  rests 
entirely  on  the  correctness  of  the  decision  of  the  judge,  in  dis- 
charging this  rule,  from  which  the  plaintiffs  have  appealed. 

Assuming  that  these  notes  were  pledged  to  Brown,  Bro- 
thers &  Co.,  in  whose  possession  they  were  at  the  inception  .Creditop«hoid- 

'  •  ^  t         1     •        ingoertain  notes 

of  their  suit,  we  do  not  consider  that  the  fact  of  their  bemg  in  pledge,  whioh 
put  into  the  hands  of  the  sheriff,  under  these  circumstances^  pKmaturei/ 
changes  in  any  respect  their  rights  on  them.  They  were  ^^^  ^  ^^ 
tendered  to  the  defendant  in  their  suit,  on  the  payment  of  judgment  and 
the  debt  due  to  theiti,  and  admitting  what  the  plaintiffs  not  thereby  di- 
counsel  has  urged  upon  us,  that  they  were  illegally  seized  offhe^oMwliTO 
on  the  execution  before  the  term  had  expired,  they  are  still  of  the  pledge; 
in  the  possession  of  the  sheriff  as  an  officer  of  the  court,  to  ly  seized,  tber 
carry  into  effect  the  tender  made  in  the  petition  of  Brown,  plj^gg^ion"  of 
Brothers  &  Co.,  and  necessarily  subject  to  their  riffhts  on  the  sheriff;  as  an 

.     .  «r       /  .11  offioerof  eoQrt, 

them,  or  as  their  agent.     We  do  not  consider,  that  as  ere-  subject  to   the 
ditors,  they  have  divested  themselves  of  the  possession  of  the  pildgees.       ^ 
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EimmH  DifT.  pledge.  This  being  the  case,  we  cannot  inquire  into  the 
^prii^\%a9.  validity  of  the  contract  of  pledge,  under  which  they  held  the 
notes,  on  the  rule  under  consideration,  there  being  no  allega- 
tion under  which  its  validity  can  be  tested.  The  proper 
mode  of  proceeding  in  cases  of  this  kind,  is  pointed  out  in 
articles  1965  and  ieq.  of  the  Louisiana  Code. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


MAIDCaUJK 


MACCOUN  VS.  ATCHAFALATA  BAKK. 

A^PSAL    FROM    THK    COUKT  OF    THE   FIE8T  lUDXCIAL  OISTKICT,  JUDGB 

BVCHANAlf  FBBBIDINO. 

The  oertificate  of  protest  of  the  notuj,  is  required  to  make  mention  of  the 
demand  and  of  the  wumner  and  circumtlanees  of  making  iiy  and  is  evi- 
dence of  the  matters  it  contains ;  but  ii  not  evidence  of  the  acknowledg- 
ment of  the  party  to  pay  the  debt  in  a  particular  description  of  notes. 

This  is  an  action  by  the  holder  of  a  draft,  drawn  by  the 
chief  engineer,  on  the  Atchafalaya  Rail  Road  and  Banking 
Company,  for  the  sum  of  five  hundred  dollars,  payable  at 
sight. 

The  defendants  pleaded  a  general  denial. 

On  the  trial,  the  plaintifi*  offered  in  evidence  the  certificate 
of  protest  of  the  notary,  which  states  that  he,  (the  notary,) 
presented  the  draft  sued  on,  to  the  cashier  of  the  bank,  and 
demanded  payment  thereof  in  specie,  and  was  answered  'Hhat 
he  could  pay  the  same  in  current  bank  notes  of  this  city,  but 
could  not  pay  the  same  in  specie,  as  the  bank  had  suspended 
specie  payment." 

This  was  the  principal  evidence  offered,  in  addition  to 
the  draft,  the  signatures,  etc.,  to  which  were  admitted.   The 


xAGCoinr 

▲TCHAVAJLATA 
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quesiioQ  turns  mainly  on  the  sufficiency  of  the  evidence  in  Eastbus  ihsr. 
the  notary's  protest,  to  prove  the  acknowledgment  of  the     ^fniifMSd. 
cashier  of  the  bank  to  pay  the  debt  in  bank  notes. 

The  district  judge  was  of  opinion,  it  was  proof  of  an 
acknowledgment  to  pay,  and  gave  judgment  for  the  plaits-        rahk 
tiflT.     The  defendants  appealed. 

LockeU  and  Jfcficcm,  for  the  plaintiff. 

Hoffman^  for  the  defendants. 

Host,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  instituted  upon  a  check  drawn  in  favor 
of  the  plaintiff  upon  the  defendants,  by  the  chief  engineer  of 
the  Atchafalaya  Rail  Road  and  Banking  Company.  The 
defendants  answered,  and  denied  all  the  allegations  by  which 
they  could  be  held  responsible  for  the  payment  of  the  plain- 
tiff's claim.  Judgment  was  given  in  favor  of  the  plaintiff, 
and  the  defendants  appealed. 

The  only  evidence  of  an  offer  on  the  part  of  the  defend- 
ants to  pay,  is  the  declaration  of  the  notary  in  the  act  of 
protest,  that  when  he  demanded  payment  in  specie  from  the 
cashier,  the  latter  expressed  his  willingness  to  pay  in  current 
bank  notes  of  the  city  of  New-Orleans,  but  could  not  pay 
the  same  in  specie,  as  the  bank  had  suspended  specie  pay- 
ment. The  counsel  for  the  defendants,  contends  that  this  is 
not  evidence,  and  that  the  act  of  protest  proves  nothing  more 
than  remipsam.  The  act  concerning  protests,  approved  the  of  protest  of  the 
13th  March,  1827,  provides  that  notaries  are  authorized  in  "d  uLllkT^ 
their  protests  to  make  mention  of  the  demand,  and  of  the  tion  of  the  do- 

J.     .  /.         I      1  1  II  mand  aod  of  the 

manner  and  circumstances  of  such  demand  ;  and  whenever  manner  and  eir- 
thcy  shall  have  so  done,  the  certified  copy  of  such  protest,  SS'S^JJ^ndil 
shall  be  evidence  of  all  the  matters  therein  stated.  eyidenee  of  the 

The  answer  of  the  cashier  in  this  instance,  cannot  properly  tains ;  hot  it  is 
be  considered  as  a  circumstance  of  the  demand,  and  should  1^  Jdcnoviedg- 
have  been  proved  on  the  trial,  like  any  other  fact,  by  the  ™®"^^  ^^  ^ 
notary  or  other  competent  evidence.  deht  in  a  pMti. 

The  claim  of  the  plaintiff  is  not  legally  proved,  but  as  we  tUmof  notcsT^ 
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EAvnRjr  DitTi  have  no  reason  to  believe  that  it  is  not  justly  due,  we  are  of 
*^^'  ^^^'     opinion  that  the  case  ought  to  be  remanded  for  a  new  trial. 


mTHICirAUTT 
HO.  OMX 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed,  and 
the  case  remanded  for  a  new  trial,  with  directions  to  the  dis- 
trict judge,  to  proceed  therein  according  to.  law,  and  in  con- 
formity with  the  opinion  of  this  court.  The  plaintiff  and 
appellee  paying  the  costs  of  this  appeal. 


HUNICIPALITV  NO.  ONE  VS.  BARNETT. 

APFBAL    r&OM    THE   FAftlSH    OOUKT    FOft   THI    P4RUR    AND   OITT    OF 

nW-ORLEAJIl. 

The  property  owned  by  the  corporation  of  New-Orleans  at  the  time  of  its 
diTision  into  monicipalities,  belongs  to  the  municipality  in  which  it  is 
situated ;  but  the  proceeds  of  all  sales,  claims  for  money,  rights  and 
eredUt  due  to  it  at  that  time,  can  only  be  claimed  and  sued  for  by  the 
mayor  and  commissioners  of  the  sinking  fund. 

So,  where  certain  lots  situated  in  the  First  Municipality  were  sold  by  the 
corporation  to  the  defendant,  before  the  division  of  the  city,  but  the  terms 
of  sale  not  being  fully  complied  with,  or  payment  made,  this  municipality 
cannot  maintain  an  action  for  the  rescission  of  the  sale  and  get  back  the 
lots.    This  right  can  only  be  exercised  by  the  mayor  and  commissioners. 

An  act  for  the  retrocession  of  certain  property,  signed  only  by  the  pur- 
chaser, is  not  binding,  and  has  no  force  on  the  seller,  until  acoeptad  by 
him  in  some  legal  manner. 

If  the  date  of  a  purchaser's  signature  to  an  act  of  retrocession  be  prored,  it 
is  a  mere  pollicitation,  until  signed  or  accepted  by  the  other  party,  and 
ceases  to  have  any  effect  the  moment  his  capacity  to  accept  is  taken 
away. 


Vf. 
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This  is  an  action  instituted  by  the  First  Municipality,  in  Eastbrh  Dibt. 
1837,  for  the  rescission  of  the  sale  of  certain  lots  within  its     <AprU,issit. 
limits,  made  by  the  corporation  of  New-Orleans,  in  18SS,  at  muhicipamtt^ 
public  auction,  and  which  were  adjudicated  to  the  defendant.       ^®-^®"" 

The  plaintiffs  allege,  that  the  defendant  failed  to  comply 
with  the  terms  of  sale,  by  making  payments  and  giving  his 
notes  as  required,  and  that  he  still  refuses  to  comply  after 
being  put  in  mora^  by  the  mayor,  in  neglecting  and  refusing 
to  sign  the  act  of  sale.  They  pray  that  said  adjudication  be 
declared  null  and  void,  and  that  they  recover  back  said  lots, 
together  with  damages. 

The  defendant  pleaded  a  general  denial,  and  aierred  that 
the  adjudication  gave  to  him  a  good  and  valid  title,  and  that 
he  had  always  been  ready  and  willing  to  comply  whh  the 
terms  of  sale,  but  that  the  plaintiffs,  on  their  part,  failed  and 
refused  to  execute  an  act  of  sale,  although  often  requested. 
He  prays  that  his  title  to  said  lots  be  declared  good,  and  that 
this  suit  be  dismissed. 

On  this  issue,  the  case  was  tried  before  the  court. 

The  evidence  showed  that  the  sale  was  made  by  the  cor- 
poration the  20th  December,  1833,  and  that  the  defendant 
called  repeatedly  on  the  notary  of  the  plaintiff,  and  offered  to 
comply  with  the  terms  of  sale.  Some  difficulty  was  made  in 
relation  to  the  sale,  and  an  ordinance  was  passed  authorizing 
the  mayor  to  receive  a  retrocession  of  the  property  sold  at 
said  sale,  from  such  persons  as  had  failed  to  comply  with  the 
terms  thereof ;  and  by  another  ordinance,  passed  soon  after- 
wards, the  property  of  all  persons  who  failed  to  comply,  or 
delayed  to  relinquish  or  retrocede,  should  be  re-sold  at  their 
risk.  The  defendant  oSered.to  relinquish  his  purchase,  and  in 
December,  1835,  signed  an  act  prepared  in  the  office  of  the 
corporation  notary,  to  that  effect^  but  which  was  never 
signed  by  the  mayors  notary  or  witnesses. 

In  this  manner  things  stood  at  the  passage  of  the  act,  in 
March,  1836,  dividing  the  city  of  New-Orleans  into  ihree 
municipalities.  This  act  provides,  that  all  the  city  property 
at  the  time  of  the  division,  shall  belong  to  the  municipality 
in  which  it  was  situated ;  but  that  all  the  proceeds  of  sale, 
44  VOL.  XIII. 
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EiFTSHif  DisT.  money  demands,  rights  and  credits,  should  go  into  the  gene- 
^piii,  1859.     ral  sinking  fund,  and  be  under  (he  control  of  the  mayor  and 
commissioners  of  the  sinking  fund. 

In  January,  1837,  this  suit  was  instituted  by  the  First 
Municipality,  in  which  these  lots  are  situated,  to  recover 
back  the  property. 

Judgment  was  rendered  in  favor  of  the  defendant,  and  the 
plaintiffs  appealed. 


VUNICIPALITT 

jro,  o«i 


.   Jtfercier  and  DetiM,  for  the  plaintiffs. 

Sek$nidty  contra. 

RMt,  /.,  delivered  the  opinion  of  th^  court. 

In  January,  1837,  the  plaintiflb  instituted  this  actian  te 
rescind  a  public  sale  of  town  lots,  made  to  the  defendant,  by 
the  mayor,  aldermen,  and  inhabitants  of  the  city  of  New- 
Orleans,  on  the  ground  that  he  had  failed  to  comply  with 
the  terms  and  conditions  of  the  adjudication,  and  that  he  had 
not  signed  the  act  of  sale. 

The  defendant  denied  all  the  allegations  of  the  plaiotiffi^ 
which  could  entitle  them  in  any  manner  to  rescind  the  sale, 
and  averred  that  he  had  always  been  ready  to  do  all  which 
in  law  he  was  bound  to  do,  but  that  the  plaintiffs  were  in 
fault.  He  prayed  to  be  quieted  in  his  possession  and  titles 
and  for  general  relief.  Judgment  was  given  in  his  favor, 
and  the  plaintiflb  appealed. 

Before  the  plaintiflb  can  maintain  this  action,  it  is  inoom- 
bent  upon  them  to  show  that  they  are  subrogated  to  the 
rights  of  the  original  vendors.  This  is  a  link  in  their  chain 
of  title,  without  which  they  cannot  proceed,  and  the  defend- 
ant has  the  right  to  avail  himself  of  the  want  of  it,  under  his 
pleadings.  In  1836,  the  corporation,  of  the  mayor,  aldermen, 
and  inhabitants  of  the  city  of  New-Orleans,  ceased  to  exist 
(except  for  the  purposes  of  liquidation,)  and  the  municipal 
government  of  the  city  was  vested  in  three  distinct  munici- 
palities, of  which  the  plaintiffs  are  one.  The  15th  section  of 
the  act  creating  this  new  form  of  government,  provides  that 
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each  mubicipdily  shall  be  the  owner  of  the  property  of  the  Bitniiv  Dtn. 
old  corporatioD  situated  within  its  limits ;  and  that  all  claims    '^P^  ^*^' 
for  moneyi  rights  and  credits,  due  to  the  said  corporation,   xuiriciFALr^ 
shall  remain  in  common,  and  when  collected,  be  applied  to       ^^^^^ 
the  payment  of  its  debts,  under  the  superintendence  and  coU'-      "^*'''"'' 

■     >.  ■■  .•  <•■        •!•        ^.1       * "®  properly 

trol  of  the  mayor  and  the  commissioners  of  the  sinkmg  fUnd  owned  by  the 
created  by  that  act.  It  i%  therefore,  necessary  to  ascertain  S?^£!!oriMns,«t 
whether,  at  the  time  of  the  promulgation  of  this  act  of  the  ^^^,  ^'»<^  ^^  >t^ 
legislature,  the  sale  to  the  defendant  continued  in  force ;  if  manieipsiitiet, 
before  that  time  the  defendant  had  made  a  valid  retrocession  mn^S^nty  ^^n 
of  the  lots,  they  would  belong  to  the  plaintiffs,  as  all  other  ^^^  ^^^|«  •j^- 
town  property  situated  within  their  limits,  and  an  action  proeeedt  of  all 
could  be  maintained  for  the  property  and  the  possession  of  monV*  "''rirhu 
them  :  but,  if  the  eflects  of  the  adjudication  continued  till  f "^,  <»5!*|''» .^"« 

^  .         t  •  to  It  •!  that  time, 

that  time,  the  old  corporation  had  nothing  against  the  can  only  be 
defendant,  except  a  claim  for  the  purchase  money,  which,  Led^for  by  'the 
according  to  the  provisions  of  the  aforesaid  act,  was  for  a  par-  m*i*Jone«d?ih" 
ttcular  purpose,  together  with  all  the  rights  of  action  incident  unking  fund. 
thereto,  vested  in  the  mayor  and  the  commissioners  of  the  tain  lou'^uai^ 
sinking  fund.  If,  in  the  last  alternative,  after  the  new  law  |2e\^hl"*^ 
went  into  operation,  the  defendant  failed  to  pay,  or  to  com*  'oui  by  the  eor- 

...  ,.  .  ^    ■  ^  I  .    ,      poration  to  the 

ply  With  any  conditions  of  the  contract,  that  contract  might  defendant,  be- 
be  rescinded,  but  the  right  of  action  would  belong  exclu.  onhe%l!7!'bot 
sively  to  the  mayor  and  commissioners.    The  party  who  has  ^^^  ^<^i^>  of  sale 

^  .      V  .  1  ....        -      not  being  fully 

power  to  remit  the  price,  can  alone  maintain  an  action  for  complied  with, 
tbe  «8ci«.ion  of  the  sale.  ST-de.  .KTmt 

The  plaintiffs  have  shown  a  resolution  of  the  old  city  nicjpaijty cannot 
council,  passed  on  the  80th  October,  1835,  authorizing  the  tion  for  the  re- 
mayor  to  accept  from  the  defendant,  and  other  purchasers  of  «i^*°^nd^  ^ 
town  property,  who  had  not  complied  with  the  conditions  of  }^^  ^^^  'ott. 
the  sale,  a  retrocession  and  relinquishment  of  all  the  right,  oni?  be  exereis- 
tiUe  and  privilege,  which  they  had  acquired  to  the  said  pro-  andi^mminaon- 
perty  by  ihe  sale  and  adjudication.  They  have  also  given  ^^^^^^  r 
in  evidence,  a  paper  dated  in  Pecember,  1835,  signed  by  the  retrocession  of 
defendant,  and  purporting  to  be  a  notarial  act  between  him  signJd^ml^^y 
and  the  mayor,  containing  a  retrocession  and  relinquishment,  |!f*not'*"bhldh?'^* 
in  conformity  with  the  aforesaid  ordinance;  that  paper  is  ^''^^ i><» "o force 

.  .        I  it  1  .  '^    "^         ,  on   the     teller. 

not  Mgned  by  the  mayor  and  the  notary,  and  is  not  attested  until  aeeepted 
by  witne«e8.  ^^'"nllT' 


i 
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fitfTtrnv  DitT.      The  plaiDtiflb  have  argued  ia  this  court,  that  this  act  of 

^itV,  IS39.     tfjg  defendant  is  binding  upon  him,  and  that  the  insiiiutioQ 

lABDXLL       of  this  suit  is  a  sufficient  acceptance  of  it  on  the  part  of  ihe 

BuuuTT.      plaintiffs ;  but  there  are  many  satisfactory  answers  to  this 

If  the  date  of  argUHfient : 

■ignatare  to  an      I.  Although  the  signature  to  the  act  is  proved,  the  date  is 

^n^be'm^di  ^^'^  Uncertain,  and  that  uncertainty  cannot  be  supplied  by  us. 

his  a  mere  poi-      n,  xhc  suit  cannol  be  considered  as  an  acceptance  of  a 

lieitatiOQ,    until  .  ..... 

aifned  oraeeep-  retrocession,  because  the  averments  in  the  petition  are  incoo- 
pariji^  and  oea»^  sistent  With  the  fact  that  a  retrocession  existed ;  an  action  of 
tff  '?  ijl^^  ^^  rescission,  necessarily,  pre-supposes  a  contract  to  be  rescinded, 
nent  hUcapaoi-  ill.  The  signing  of  that  act  by  the  defendant,  if  its  date 
uken  away.^^  "  had  been  proved,  was  a  mere  pollicitation,  which  ceased  to 

have  any  effect  at  the  expiration  of  the  charter  of  the  fomier 
^  corporation  in  1836.     Loumana  Code^  article  1804. 

lY.  When  the  former  corporation  ceased  to  exist,  the  con- 
dition of  the  parties  to  this  suit  was  fixed,  and  the  plainlifis 
have  never  had  since,  capacity  to  accept  the  retrocession. 
The  defendant  owes  a  sum  of  money,  which  the  mayor  and 
commissioners  of  the  sinking  fund,  are  alone  entitled  to 
receive. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs. 


LOBDELL  V8,  BULLITT. 

ArriAL    FftOM    TUK    COURT    OF    THE    FIKBT    JUDICIAL    DISTRICT,   JUIH2K 

BUCHANAN   PEE8IDINO. 

Steam-boEta  carrying  pasaengera  for  hire,  should  be  furnished  with  what- 
ever is  requisite  or  usual,  for  the  safety  of  Uiose  on  board. 

So,  where  a  sleam-boat  was  destitute  of  a  yawl,  and  of  ropes  to  throw  to 


lOBDSU. 
V9. 
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the  aMistancQ  of  i.  person  falling  oyerboard :  Hdd^  that  the  owner  ii  BAvntm  Dm, 
liable  for  the  value  of  a  slave  of  one  of  the  passengers,  who  fell  overboard      Jipril^  1839. 
and  was  drowned  ;  the  officers  and  crew  dsing  no  exertions  to  save  him.  ~ 

The  plaintiff  alleges,  that  he  embarked  with  his  family, 
servants  and  baggage,  on  board  the  8team»boat  James  Mon- 
roe, owned  by  the  defendant,  in  July,  1836,  from  Port  Pont- 
chartrain  for  Pascagoula.  That  after  he  went  on  board,  the 
boat  being  badly  provided  with  hands,  and  other  things 
necessary  to  its  safe  navigation,  the  officers  in  the  night 
induced  one  of  his  aervanta  named  Job,  a  good  carpenter, 
worth  four  thousand  dollars,  to  work  as  a  fireman  ;  and  that 
about  two  o'clock  io  the  morning,  Job  fell,  or  was  knocked 
overboard,  and  was  drowned. 

The  plaintiff  expressly  alleges,  that  the  captain  and  crew 
of  the  boat  refused  to  use  the  necessary  exertions  to  save  his 
servant ;  that  the  steam-boat  was  unprovided  with  a  yawl 
or  long-boat,  and  the  necessary  ropes  and  rigging,  etc. 

He  further  charges,  that  the  defendant,  as  owner,  is  liable 
for  the  value  of  said  slave,  and  prays  judgment  for  the  sum 
of  four  thousand  dollars. 

The  defendant  pleaded  a  general  denial. 

The  testimony  was  various,  and  some  of  the  witnesses 
made  contradictory  statements  as  to  the  manner  of  the  loss 
of  the  slave.  It  was,  however,  proved  that  the  steam-boa^ 
had  no  yawl  or  long-boat,  and  was  unprovided  with  ropes. 

Some  of  the  passengers  testified,  that  the  captain  declared 
he  saw  the  boy  in  the  water,  once  as  high  as  his  waist,  and 
that  he  was  so  close  to  him  at  one  time,  if  he  had  had  a  rope 
he  could  have  thrown  it  to  him.  But  this  same  captain 
declares  in  his  deposition,  that  he  saw  the  slave  only  once, 
and  that  for  a  very  short  time,  and  the  only  part  visible  was 
his  heels,  and  a  hundred  boats,  all  fidly  manned,  could  not 
have  saved  him. 

The  district  judge  was,  however,  of  opinion,  from  all  the 
evidence,  that  from  the  culpable  neglect  in  the  officers  of  the 
boat,  in  not  providing  her  with  suitable  tackle,  etc.,  and  in 
not  stopping  and  putting  her  about  to  save  the  boy,  that  the 
owner  was  liable.    The  slave  was  proved  to  be  worth  one 
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Baitbbs  Dist.  thousand  five  hundred  dollare,  for  which  judgment  was 

•*^  i»s9.     rendered. 

■  ■■  ■  '  ■ ' '  -I '  ■ 

The  defendant  appealed. 


XABDBLL 
BUIUTT. 


Wait$^  for  the  plaintiff. 

C.  M.  Cowady  for  the  defendant  and  appellant. 


/.,  delivered  the  opinion  of  the  court. 

The  defendant,  owner  of  a  steam-boat,  is  appellant  from  a 
judgment,  by  which  the  plaintiff  has  recovered  the  value  of 
a  alave  owned  by  him,  which  fell  from  on  board  and  was 
drowned,  through  the  inattention  and  w^nt  of  care  of  the 
master ;  and,  also,  for  the  want  of  a  yawl  or  small  boat,  aod 
ropes  necessary  for  the  use  of  the  steam-boat. 

The  general  issue  was  pleaded. 

The  testimony  of  the  master  was  introduced  by  the  defend- 
ant, and  several  passengers  were  examined  as  witnesses. 
The  testimony  is  in  some  degree  contradictory  ;  it,  however, 
clearly  appears  that  the  slave  fell  overboard  during  the 
night,  and  that  no  assistance  was  or  could  have  been  given 
8te«m-b<Mto  him,  because  the  boat  was  destitue  of  a  yawl,  and  so  ill  pro- 
MnyiDg  paMtto-  ^j^^j  ^j^jj  f^p^^  ihat  none  could  be  had  to  be  thrown  to  the 

•bouid  be  fur-  assistance  of  the  slave. 

vhatever  is^re-  We  agree  with  the  plaintiff's  counsel,  that  steam-boats 
?w*the  mStty^  Carrying  passengers  for  hire,  ought  to  be  furnished  with 
thoK  on  board,  whatever  is  requisite,  or  usually  provided  oti  such  occasions 
■team-boat  was  for  their  safety,  and- that  of  their  servants  who  uccompany 

Jn^!"*  Md^  <rf  ^^^^  f  ^^  ^  y*^^  ^^  *'"*^"  '^^^^  ^^  *"  ^^^  opinion,  essential 
ropes  to  throw  (^  i\^\q  obfect.     A  steam-boat  should  not  be  so  ill  provided 

to  the  assistanee      .  .  •    ,  •      •  i     - 

of  a  person  fall-  With  fopes  and  loose  rigging,  that  on  an  etnergency  none 
^^''d^^  uie  <^uld  be  found  at  hand  to  be  thrown  to  a  person  accidentally 
ownCT  was  liable  falling  ovcfboard. 

for  the  value  of       „.        .    .     .^.  ,,  ,  •    .     , 

a  slave  of  one  of  The  plaintiff's  couusel  has  also  contended,  thai  the  master 
who  7eir"5J!S  *<*  not  use  proper  exertions  to  relieve  and  save  the  slave. 
^"*  5"!  ^"  The  defendant  has  endeavored  to  avail  himself  of  the  tcsti- 

drowned,  the  of- 
ficers and  crew  mony  of  the  master,  after  having  given  him  a  release.    As 

Uonu)  save  him.  might  have  been  expected,  his  evidence  and  that  of  the 
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other  witDesseg,  do  not  exactly  coinoide.    In  a  case  like  thisi  ea»tkiix  Dist. 
the  oonclusioD  of  the  first  judge  has  much  weight  with  us,     ^^,  i839. 
and  in  the  present,  a  close  examination  of  the  testimony,  has  pasmslt  xt  ai* 
satisfied  us  that  he  did  not  err  in  giving  judgment  for  the    ,^^|^,, 
plaintiff 

It  1%  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District.  Court  he  aflSrmed  with  costs. 


PARME|«T  BT  AL  VS.  BKADBUa^. 

APFXAL  FROM  THB    PABWH    CODET,  FOE    THE    PAEIflH    AND  OlTT  OF   NBW- 

QKUAMf, 

The  want  of  Uie  chriatian  name  of  Uie  defendant  in  the  petition,  if  it  be  a 
dflatory  exception,  !■  waived  by  a  plea  to  the  merits. 

The  refuaal  or  failure  of  the  gamisheea  to  answer  interrogatories  concern- 
ing propertj  of  the  defendant  attached  in  their  hands,  is  to  be  taken  as  a 
legal  confession  of  sufficient  property  in  their  hands  to  satisfy  the 
attachment,  and  to  bring  the  defendant  into  coart. 

The  law  does  not  require  an  order  of  court  to  the  garnishee,  directing  him 
to  answer  interrogatories ;  the  serrice  of  a  oopy  of  the  petition  containing 
the  interrogatories,  and  citation,  are  a  sufficient  warning  for  him  to 
answer. 

Where  the  appellee  prays  to  hare  judgment  so  amended,  a*  to  give  him 
ten  per  cent,  damages  on  a  protested  bill  of  exchange,  he  cannot  have 
damages  for  a  frivolous  appeal. 

This  IS  an  aetion  on  a  protested  bill  of  exchange,  drawn 
by  the  defendant,  in  New-Orleans,  on  Hoopes  &  Bogart,  in 


The  petition  alleges,  thai  H.  Bradbury,  lesidtng  in  Ten^ 
I,  the  drawtf  ot  said  bill,  is  indebted  to  the  plaintiflb  for 


FABXSLT  ST  AL. 
BBADBURT. 
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EArrxmr  Ditr.  the  amount.  With  damages,  interest  and  costs ;  and  that  an 
^j^  1839.  attachmenl  issue  against  property  of  the  defendant  in  the 
hands  of  Forsyth,  Groodwin  &  Co.,  and  that  they  be  served 
with  process,  as  garnishees,  and  ordered  to  answer  interroga- 
tories annexed  to  the  petition,  touching  the  property  of  the 
defendant  in  their  hands. 

There  was  no  defence,  except  a  general  denial,  put  in  by 
the  attorney  appointed  to  defend,  and  judgment  was  reo* 
dered  against  the  defendant  for  the  amount  of  the  bill  sued 
on,  to  be  paid  by  privilege  on  the  property  attached  in  the 
hands  of  the  garnishees. 

A  rule  was  taken  on  the  garnishees  to  show  cause  why 
they  should  not  pay  over  to  the  plaintiffs  the  amount  of  the 
judgment.  The  garnishees  failed  to  appear  and  answer  to 
the  rule,  which  was  made  absolute,  and  judgment  rendered 
against  them  for  the  amount  of  the  plaintiff's  claim.  Both 
the  defendant  and  garnishees  appealed. 

I 

Strawbridgej  for  the  plaintiff,  prayed  that  the  judgment  be 
so  amended,  as  to  give  him  ten  per  cent,  damages  on  the  bill 
of  exchange ;  and  that  it  be  affirmed,  with  ten  per  cent 
damages,  as  for  a  frivolous  appeal. 

Wharton,  for  the  appellants,  assigned  for  error,  that  the 
petition  did  not  state  the  christian  name  of  the  defendant, 
and  should  be  dismissed,  as  he  was  not  in  court  either  by  his 
person  or  property. 

2.  There  was  no  order  of  court  directing  the  garnishees  to 
answer  the  interrogatories. 

3.  Judgment  against  the  garnishees  was  erroneously 
given.  If  they  had  property  in  their  hands  of  the  defendant, 
it  could  only  be  reached  by  a  seizure  under  execution. 

JhTorftii,  /.,  delivered  the  opinion  of  the  court. 

The  defendant  and  garnishees  are  appellants  from  judg- 
ments against  them,  they  both  relying  on  assignment  of 
errors.  That  of  the  defendant  is,  that  the  petition  does  not 
state  his  christian  name ;  that  be  was  not  in  court,  as  no 
property  of  his  was  attached. 
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The  absence  of  bis  cbrisUan  name,  if  it  could  afford  a  EAirsaii  Dm, 
dilatory  exception,  was  waived  by  a  plea  to  tbe  merits.  Tbe  ^pni,^9S9. 
Code  of  Practice  requires,  indeed,  that  the  plaintiff's  name  pabmblt  st  al. 
and  surname  should  be  stated  in  the  petition  ;  but  it  requires  bra^'uht. 
only  the  name  of  the  defendant.  The  petition  states  tbe  ini-  ^'^^^^  T*?^  ^ 
tial  letter  of  the  first,  or  christian  name  of  the  defendant,  name  of  ihe  do- 
and  bis  surname.  ^tSon,  if  iUe 

The  record  shows,  that  the  sheriff  returned  that  he  had  •  dilatory  excep- 

,  tion,   18  waived 

served  a  copy  of  tbe  petition  and  citation  on  the  garnishees,  by  a  plea  to  the 
and  attached  the  defendant's  property  in  their  hands.  The  "^Therefuni  or 
garnishees  neglected  to  appear  or  file  ao  answer  to  the  ^*ro[2,e^tojiIi^ 
interrogatories.  The  sheriff's  return  was  made  on  the  3d  tver  imerrogA- 
Monday  of  May,  1887  :  the  day  of  the  service  on  the  gar-  ing  property  of 
nishees  is  not  stated  ;  tbe  petition  and  citation  came  to  the  lJ^chcd?in"heir 
sheriff's  hands  on  the  5th  of  that  month.  On  the  23d  Of  ha^da,  is  to  be 
April,  1838,  a  rule  was  served  on  the  garnishees  to  show  eonfesaion  of 
cause  why  judgment  should  not  be  entered  against  them  ;  !||^y  ^*Jq  tE|^ 
and  on   the  28th  of  the  same  month,  the  rule  was  made  "■"<*•  to  wtiafy 

.  ,11  ^"^   attachment, 

absolute.     The  judgment  against  the  defendant  had  been  and  to  bring  the 
signed  on  tbe  13tb  January,  preceding.     The  Code  of  Prac-  ^^^^^^    '"^'^ 
tice,  article  263,  provides,  that  "  If  the  garnishee  to  whom 
interrogatories  have  been  put,  refuse  or  neglect  to  answer  tbe 
same  under  oath,  in  the  delay  of  the  law,  such  refusal  or 
neglect  shall  be  considered  as  a  confession  of  his   having  in 
his  hands,   property  belonging  to  the  debtor,  sufiicient  to 
satisfy  the  demand  made  against  such  debtor,  and  judgment 
shall  be  rendered  against   him  for  tbe  amount  claimed  by 
the  plaintiff,  with  interest  and  costs."     The  silence  of  the 
garnishees  in  the  present  case,  was,  therefore,  a  legal  confes- 
sion  of  their  having  in  their  hands  sufiScient   property  to     The  law  doea 
satisfy   the   plaintiff's  demand,  liable  to   the   attachment:  orderot court  to 

a^  ...    *    f_ 

the  defendant,  therefore,  was  in  court.  direotms"hinuo 

The  mrnishees  assign  as  error,  that  there  is  no  order  of  •"»''?"•  intcrro- 

,.®       .  .  ,  ®  ,       .  .  ,        gatones;       the 

court  directing  garnishees  to  answer  tbe  interrogatories ;  that  aenriceof  a  copy^ 
there  is  no  legal  authorization  for  the  judgment  against  oontaiVing  "the 
garnishees  ;  if  they  had  in  their  hands  property  of  defendant  JJJI^^'^Ji^i*,^** 
attached,  tbe  only  avail  was  by  a  sale  upon  execution.  sufficient  wam- 

The  law  does  not  require  any  order  of  court  to  the  gar-  mww.    "^  ^^ 
45  VOL.  XIII. 
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EjLvrsRH  Divr.  nishee.    The  copy  of  the  petition  containing  the  intenroga- 

Aprii,\tS9.     toriesy  and  the  citation,  are  sufficient  warning  of  the  obliga- 

FAyieEAu,rjK.c.  tion  under  which  he  is  to  answer.    His  neglect  or  refusal,  we 

HIS  cBxoiTORs.  ^^^^  BeeUf  is  a  legal  confession  of  his  having  assets,  and 

sufficient  authority  for  a  judgment  against  him,  after  the 

plaintifT  established  his  claim  against  the  defendant. 

The  plaintiff  has  prayed,  that  the  judgment  be  amended 

Where    the  by  the  addition  of  damaires,  at  the  rate  of  ten  per  cent.;  and  to 

to  have  jadr-  these  he  is  entitled.     He  has  also  prayed  for  damages  for  the 

^"Li'**i"gw;  frivolous  appeal ;  but  as  he  has  availed  himself  of  it  to  have 

him  ten  per  cent,  (he  iudjTment  amended,  he  cannot  demand  damages  from 

protested  bill  of  the  appellants,   who  have  afforded  him  the  opportunity  of 

SnttXre  ^  gaining  by  ihe  appeal. 

ma^s  for  a  fri- 

▼oousapp    .         j^  .^^  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  be  affirmed,  with  the  addition  of  one  hundred  and 
six  dollars  and  four  cents  for  damages,  resulting  from  the 
protest  of  the  bill,  and  costs  in  both  courts. 


PAVA6EAU,   F.  M.  C,   VS,    HIS    CREDITORS. 

AFPKAL   FROM   THE    PARISH   COURT,    FOR   TBB    PARISH    AND  CITT  OF 

NBW-ORLRASa. 

No  appeal  lies  from  an  order  of  court,  recognizing  a  creditor  of  an  insol- 
vent to  be  a  mortgage  creditor^  and  paid  by  preference  as  such. 

The  plaintiff  having  made  a  surrender  of  his  property  for 
the  benefit  of  his  creditors,  who  appointed  syndics,  Elisha 
Crocker  presented  a  note  of  j(787,  the  payment  of  which  he 
alleged  was  secured  by  a  special  mortgage  on  one  of  the 
slaves  surrendered  by  the  insolvent.  He  prayed  to  be  recog- 
nized  as  a  mortgage  creditor  on  this  slave  for  the  ampunt  of 
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his  note,  and  paid  by  preference  out  of  the  proceeds  of  sale  EAsnur  Dnr. 
of  said  slave.     The  syndics  resisted  hie  claim ;  but  the  judge    4ft*^A  ^^^- 
ordered  his  petition  to  be  filed,  and  that  he  be  recognized  as  mmsB  kt  al. 
a  mortgage  creditor  accordingly.     The  syndics  appealed.  uLBBAitcBi. 

/.  Segherst  for  the  appellants. 

Strawbridgey  contra. 

EuatiSi  J-i  delivered  the  opinion  of  the  court. 

The  appellee,  Elieha  Crocker,  (he  holder  of  a  promissory 
note  of  the  insolvent,  bearing  a  mortgage,  applied  to  the 
judge  of  the  court  below,  to  be  recognized  as  a  mortgage 
creditor  of  the  insolvent,  and  to  be  paid  accordingly.  The 
judge  gave  an  order  that  he  be  recognized  as  a  mortgage 
creditor  of  the  insolvent.  We  are  of  opinion,  that  no  appeal 
i¥ill  lie  from  this  order.  It  is  merely  provisional.  It  does 
not  prevent  the  claim  of  the  creditor  from  being  contested  on 
the  tableau  of  distribution. 

The  appeal  is  therefore  dismissed,  with  costs. 


FORTIER  ET  AL.  VS.  LABRANCHE. 

APPKAL   PROM    THB   COORT   OP  THB    PIRST   JUDICIAI.   DI8TRI0T,  JUDGE 

BUCHANAN    PRKSIDINQ. 

A  person  to  whom  a  flave  is  adjudicated,  cannot  axoid  the  sale  and  the 
payment  of  the  price,  on  the  ground  that  the  slave  is  affected  with  the 
redhibitory  vice  of  habitually  running  away^  without  adminittering 
proof  that  this  vice  existed  at  or  before  the  sale.  The  fact  of  the  slave's 
absenting  himself  within  three  days  after  the  sale,  and  being  brought 
back  the  next  day,  is  not  sufficient,  when  he  is  shown  to  be,  in  all  other 
respects,  of  good  character. 

An  agreement  by  the  heirs  to  rescind  a  probate  sale  of  a  slave,  is  invalid  if 
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lit. 
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EAimiH  DiiT.      ^^^  made  in  writing,  and  where  some  of  the  heirs  are  minorf«  it  cannot  be 
,^pni,  1839.  legally  made  in  way  form. 

This  is  an  action  instituted  by  the  heirs  and  legal  repre- 
sentatives of  the  late  Amie  Labarre,  deceased,  against  the 
defendant,  to  compel  him  to  comply  with  the  terms  of  the 
probate  sale  of  a  slave  which  was  adjudicated  to  him  at  the 
price  of  one  thousand  and  fifty  dollars,  by  paying  one  half 
in  cash  and  the  other  half  by  giving  his  promissory  note. 

The  defendant  pleaded  the  redhibitory  vice  of  an  habitual 
runaway,  with  which  he  avowed  the  slave  was  aflfecled  at 
the  time  of  the  sale,  etc.  He,"^  also,  relied  on  an  agreement 
made  with  the  plaintiffs  to  rescind  the  sale. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court,  which  follows. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Lofrarre,  for  the  plaintiffs. 

•SugustiOy  contra. 

Rosty  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  seek  to  recover  from  the  defendant  the  price 
of  a  slave  adjudicated  to  him,  at  a  probate  sale  of  the  succes- 
sion of  a  person  whose  legal  representatives  they  are.  The 
defendant  admits  the  capacity  of  the  plaintiffs  to  sue,  and, 
also,  that  the  slave  was  adjudicated  to  him,  as  they  allege, 
but  avers  that  he  is  not  bound  to  pay  the  price,  because  at 
the  time  of  and  before  the  sale,  the  slave  was  affected  with 
the  redhibitory  vice  of  habitually  running  away,  and  that  said 
vice  was  not  declared  at  the  sale.  The  District  Court  gave 
judgment  in  favor  of  the  plaintiffs,  and  the  defendant 
appealed. 

Two  witnesses,  whose  testimony  is  uncontradicted,  testify 
that  for  several  years,  and  up  to  the  time  of  the  sale,  they 
had  known  the  slave  adjudicated  to  the  defendant,  and  that 
he  was  of  unexceptionable  character ;  one  witness,  only, 
testifies  that  he  absented  himself  within  the  three  days  that 
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followed  the  sale,  and  was  brought  back  the  next  day.    The  Eaitbhv  Dm*, 
same  witness  says,  that  he  was  under  the  impression  that  the    -^p^  >ggg* 
slave  had  not  run  away,  but  that  the  persons  who  caught       cbosbt 
him  insisted  that  he  had.    We  know  not  who  those  persons  ^' 

were,  and  their  assertions  to  the  witness,  can  have  no  weight  An  agreement 
with  us  ;  the  fact  is  not  proved,  and  without  it,  the  defendant  reJiod  T'pnH 
cannot  maintain  his  exception.  ^jjj*^  "u^innaid 

The  agreement  of  the  plaintiffs  to  rescind  the  sale,  if  made  if  not  nuuie 
at  all,  was  not  made  in  writing,  and  taking  into  considera-  "hen*  Mme  of 
tion  that  some  of  the  plaintiffs  are  minors,  it  could  not  have  n^^****"^^'^! 
been  legally  made  in  any  form.  be  legaiij  made 

in  any  fonn. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiBrmed,  with  costs. 


CROSBY  t8.   NORTON   ET  AL. 

APPBAL   PBOM  THB   OOOBT  OP  THB   PIR8T  JUOIOIAL  DI8TR10T,  JU^OB 

BUCHANAN   FBBSIDINO. 

Bills  of  exchange  payable  qfltr  date,  Bre  not  reqaired  to  be  preaentad  for 
acceptance,  aa  between  the  holder  and  endorsera ;  it  is  only  neceasaiy  to 
haTe  billi  payable  after  tight  presented  for  acceptance,  to  give  theAi  a 
date. 

Endoraementi  made  by  a  partnership  on  a  bill  of  exchange,  bearing  date 
about  three  weeks  before  its  dissolution,  will  be  presnmed  to  have  beea 
made  daring  the  continuance  of  the  partnership. 

Interest  will  not  be  allowed  on  damages  arising  on  protested  bills  of 
exchange. 

This  is  an  action  against  the  endorsers  of  a  bill  of  ex- 
change, which  was  protested  for  non-payment  at  maturity. 

The  defendants  severed  in  their  answers.  The  defendant, 
Patterson,  pleaded  a  general  denial,  and  averred  thai  the 


CBOIBY 
VOBTOX    BT  ▲!.. 
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fiAmvx  JOisT.  plaintiff  was  not  the  true  bolder  of  the  bill ;  that  he  knew  it 
Aprils  1889.     was  endorsed  for  the  accommodation  of  th^  drawer  alone ; 
and,  lastly,  that  the  real  holder  or  owner,  had  given  the 
defendants  time,  which  had  not  expired. 

Morton  pleaded  the  general  denial,  and  denied  specially 
that  the  plaintiff  was  the  true  owner  of  the  bill. 

The  following  is  the  exact  tenor  of  the  bill  on  which  this 
suit  is  instituted  :-— 

«  New-Orleans,  24th  February,  1837. 

«  Exchange  for  $10,000. 

*^  Seventy  days  after  date  of  this  first  of  exchange  (second, 
and  third,  &c.},  pay  to  the  order  of  Morton  &  Patterson,  at 
the  PhcBnix  Bank,  New-York,  ten  thousand  dollars,  value 
received,  and  place  the  same  to  account,  as  advised  by 

"  Louis  I.  FOURNIQUET, 

^^  Messrs.  Robertson  &  Branda,  Norfolk,  Virginia.^ 
Endorsed — 
"  Pay  to  the  order  of  John  Crosby. 

"  Morton  &  Patterson.** 

^<  Pay  to  the  order  of  R.  6.  Dixon,  Cashier,  &c. 

"  John  Crosby." 
*^'Pay  to  the  order  of  J.  Delafield,  Esq.,  Cashier. 

"  R.  G.  Dixon,  Cashier." 

This  bill  was  sent  on  to  the  Phoenix  Bank  for  collection, 
and  the  notary  of  the  bank  states,  in  his  protest  and  testi- 
mony, that,  on  the  8Lh  May,  1837,  at  the  request  of  tbe 
bank,  he  presented  said  bill  to  the  paying  teller  of  the  Ph(£- 
nix  Bank,  where  it  was  made  payable,  and  demanded  of  him 
payment  thereof.  He  answered,  that  '^  it  could  not  be 
paid  ;"  wherefore  it  was  protested,  &c. 

There  is  no  evidence  that  the  bill  was  ever  presented  lo 
the  drawees,  Messrs;.  Robertson  &  Branda,  in  Norfolk,  for 
acceptance. 

The  evidence  clearly  makes  out  that  the  plaintiff  is  the 
honh  fide  holder  of  the  bill ;  and  it  further  appears,  that  the 
defendants  were  members  of  a  commercial  firm  at  the  date 
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of  the  bill,  and  for  some  short  time  thereafter.    Their  signa-  Eastkbk  Dibt. 
tures  are  admitted  in  the  pleadings.  *4^^  ^^^' 

The  District  Court  gave  judgment  in  solido  against  the        chosbt 
defendants  for  the  amount  of  the  bill,  and  ten  per  cent. ^- 

'  '  MOBTOH  XT    AL. 

damages  thereon,  with  legal  interest  on  the  whole  amouniy 
from  protest  until  payment.     The  defendants  appealed. 

6.  B.  Duncan^  for  the  plaintiff. 

Preston  and  RandaUy  for  the  defendant  and  appellants. 

JUartiny  J*.,  delivered  the  opinion  of  the  court. 

The  defendants  are  sued  as  endorsers  of  a  bill  of  ex- 
change, and  are  appellants  from  a  judgment  against  them. 

Their  counsel  has  urged :  1st,  That  the  bill  was  never 
presented  for  acceptance  by  plaintiff,  or  any  subsequent 
holder;  2d,  That  it  was  paid  by  the  drawer;  3d,  The 
defendant,  Morton,  was  not  bound  by  the  endorsement.  In- 
terest was  improperly  allowed  on  the  damages. 

It  appears  that  the  bill  was  payable  seventy  days  after 
date.  We  are  ignorant  of  any  law  requiring  the  presenta- 
tion of  such  a  bill  for  acceptance :  that  of  a  bill  payable  after 
right  is  required  only  for  obtaining  a  date,  from  which  the 
days  after  sight  may  be  reckoned.     Chitty^jr.  89. 

There  is  no  evidence  of  the  alleged  payment. 

RADdall,  the  attorney  of  the  defendants,  deposes,  that  the  Endorsementa 
defendants  were  partners,  and  dissolved  their  partnership  made  by  a  part- 
about  the  middle  of  March,  1837.  The  bill  bears  date  the  biiiofexehanget 
24th  of  Pebruary,  1837;  that  is  to  say,  about  three  weeks  ^^"*^  ^ 
before  the  dissolution  of  the  partnership.     The  period  of  the  ^.^'^  ^^on  Us 

_  .    „       .        ,  .  1  diBtolution,  will 

endorsement  was  essentially  simultaneous  or  posterior,  and  be  pretamed  to 
the  judge  correctly  concluded,  that  the  bill  was  endorsed  darin^the^o- 
during  the  continuance  of  the  partnership.  Unuance  of  the 

°  ■  *^  partDerahip. 

The  court,  in  our  opinion,  erred  in  allowing  interest  on  the  interest  vui 
damages.     Por  this  last  reason,  it  is  ordered,  adiudired  and  n®*.^  allowed 

^  '  '       J      *5  on  damagea  an- 

decreed,  that  the  judgment  be  annulled,  avoided  and  re-  «Dg  on  protest- 
versed,  as  to  the  defendant,  John  H.  B.  Morton  ;  and  it  is  chaDge.'  ^ 
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EAnsmv  Ditr.  Ordered,  adjudged  and  decreed,  that  the  plaiDtijQf  recover  from 

Apra,  1839.     the  said  defendant  the  sum  of  ten  thousand  dollars,  with 

TBATCHXR      legal  iotetest  from  the  8lh  day  of  May,  1837,  until  paid;  and 

GOfi^AL.     ^^^  farther  sum  of  one  thousand  dollars  .for  his  damagest, 

with  costs  in  the  District  Court ;  and  that  he  pay  those  of 

the  appeal. 


THATCHER  V$,  GOFF  ET  AL. 

A^PSAL   FROM  fHK  OOUftT  OF  THI   FIRBT  JUDICIAL  DISTRICT,  JVD<» 

BUCHANAN   FKKBIDINO. 

Where  a  commercial  finn  signs  an  attachment  bond  as  surety,  the  bond  is 
not  thereby  vitiated,  although  the  partnership  may  not  be  bound ;  for  the 
partner  who  subscribes  the  name  of  the  firm,  is  in  all  cases  bound. 

The  attestation  of  the  goyemor,  under  the  great  seal  of  the  state,  is  the  best 
evidence  of  a  justice  of  the  peace^s  capacity,  next  to  his  commission ; 
and  where  proof  of  his  signature  is  not  required,  or  it  is  admitted,  the 
goyemor's  certificate,  although  not  annexed  to  the  return  of  the  commis- 
sion, is  fhll  evidence  of  his  official  capacity. 

Where  certain  notes,  payable  at  the  ^  Branch  of  the  United  States  Bank  at 
Natchex,''  are  protested  by  a  notary  residing  in  Natchez,  who  states  in  his 
protest  that  he  demanded  payment  at «'  The  United  States  Bank,**  it  will 
be  considered  as  meaning  the  branch  at  Natchez,  and  not  the  principal 
bank  at  Philadelphia. 

This  case  was  before  the  court  in  May,  1837)  and 
remanded  to  prove  the  signatures  of  the  endorsers  on  the 
note.     1 1  Louisiana  Reports^  94. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court,  which  follows ;  and  in  the  former  report. 

On  the  return  of  the  cause,  when  it  came  on  for  trial,  the 
plaintiff  offered  in  evidence  a  document  purporting  to  be  the 
return  of  a  commission  from  Mississippi,  which  was  objected 


OF  THE  STATE  OF  LOUISIANA.  36! 

U>  by  the  defendant's  counsel,  on  the  groand  that  the  capa-  Bimiur  shn. 
city  of  the  individual  calling  faimflelf  Calvin  Miller,  a  justice    '^P'^f  i'^?- 
of  the  peace,  was  not  sufficiently  shown ;  the  only  evidence      rBrrtrnxn^ 
thereof,  being  the  certificate  of  the  governor  of  Mississippi,     eo  ^  ak. 
under  the  great  seal  of  the  state,  but  on  a  detached  piece  of 
paper,  purporting  to  certify  that  Calvin  Miller  was  an  acting 
justice  of  the  peace,  on  the  6th,  7th,  8th  and  9th  days  of 
March,  1838,  the  dates  when  the  commission,  taking  and 
closing  the  depositions  oflered,  was  execnted.     The  objection 
waa  overruled,  and  the  defendant  took  his  bill  of  exceptiona 

The  second  bill  <rf  exceptions  was  taken  by  the  defendant's 
Goumel  to  the  admission  in  evidence  of  the  note  and  protest 
sued  on,  because  the  note  purported  to  be  payable  at  the 
office  of  the  Branch  Bank  of  the  United  States  at  Natchez, 
and  the  protest,  (made  by  a  notary  at  Natchez,)  stales  that 
demand  of  payment  was  made  at  another  place,  to  wit :  at 
the  "  United  States  Bank." 

On  a  full  hearing  of  the  ease,  the  district  judge  gave  judg- 
ment fer  the  plaintiff,  against  the  defendant,  and  dismissed 
the  petition  of  intervention.  The  defendant  and  intervenors 
appealed. 

/.  W.  Smithy  for  the  plaintiff 

Sttanrelif  for  the  appellants. 

Martin,  Jl,  delivered  the  opinion  of  the  court. 

The  former  judgment  of  the  District  Court  in  this  case, 
was  reversed  on  appeal,  and  a  new  trial  ordered  at  the  May 
term,  18S7.    See  1 1  Louisiana  RtportSy  95. 

On  the  return  of  the  case  to  the  inferior  court,  a  rule 
taken  on  the  plaintiff  to  show  cause  why  the  attachment 
should  not  be  set  aside,  on  account  of  the  insufficiency  of 
the  bond,  was  discharged.  There  was  judgment  for  the 
plaintiff  against  the  defendants,  and  the  petition  of  the  inter- 
vening party  was  dismissed.  The  defendants  and  interveners 
appealed. 

I.  The  role  to  show  cause  was  granted,  on  the  allegation 
46  VOL.  XIII. 
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EAmmv  Dirr.  thai  the  attachment  informally  issued ;  there  being  no  bond 
ApHiy  1839.     with  security  given,  according  to  law. 
THATcuKB  2.  That  if  any  such  bond  was  ever  given,  it  is  of  no  avail, 

noFP^in*  AL.  inasmuch  as  the  firm  represented  as  the  tureiy  therein,  has 
wiiereacom-  i)een  protested  and  has  stopped  payment. 
tigiii  an  atia  ii-  The  informality  in  taking  the  bond  complained  of,  is,  that 
turety,  thebond  ^^  ^^  subscribed  by  a  commercial  firm,' as  surety  for  issuing  the 
u  not  ihei<ebjr  attachment.  We  are  not  ready  to  say  that  this  vitiates  the 
though  the  part-  bond.  The  partner  who  subscribes  the  name  of  the  firm,  is 
be*^bound7  for  tu  all  cases  houud.  It  is,  therefore,  useless  to  ezamina 
■ubtcri'bes'^  ^the  '^'*®^'^^^  ^^^  ^^^  itself  is,  or  is  not  bound,  when  the  bond  is 
name  of  the  finn  given  for  the  afiairs  of  the  partnership,  or  with  the  consent  of 
bound.      *^*^'  all  the  partners,  which  must  be  presumed  until  it  be  denied. 

In  relation  to  the  second  ground  assumed  in  the  rule, 
there  is  no  evidence  of  the  alleged  insolvency  or  insufficiency 
of  the  surety,  given  in  the  bond.  The  rule  was,  therefore, 
properly  discharged. 

II.  Our  attention  is  next  drawn  to  two  bills  of  exception. 
The  first  is  to  the  admission  of  a  deposition,  on  the  ground 
that  the  official  capacity  of  the  officer  who  received  it  was 
not  shown. 

The  commission  was  directed  to  any  justice  of  the  peace 

of  the  county  of  Hinds,  in  the  state  of  Mississippi.    The 

return  is  signed  by  a  person  who  calls  himself  Calvin  Miller, 

a  justice  of  the  peace  for  said  county.     A  certificate  of  the 

tion  of  the'^Sl  govemor  of  the  slate,  attests,  that  Calvin  Miller  was  a  jns- 

t^hr^'^atwii  of  ^'^®  ^^  ^^^  P®*^®  '^  ^^®  ^^^  county,  at  the  date  of  the 
the  »tate,  is  the  itiuxxx  to  the  commission.     This  certificate  is  on  a  separate 

a  justice  of  the  sheet  of  paper,  which  comes  up  with  the  record,  but  does  not 

^rtohTnom-  ^PP^^r  to  have  ever  been  annexed  to  the  return  of  the 

mission,        and  COmmission. 

where  proof  of        _     ,  i  •        «  .  .  .  i 

his  signatui<e  is  it  tioes  not  appear  to  us  that  the  deposition  was  improperly 
rs^'ldmlucdf  \he  Emitted.  The  only  objection  to  it  was,  the  want  of  proof 
RoveniorWrti-  of  the  official  Capacity  of  the  commissioner.     The  attestation 

ficate,    although  .         .  ,     ^     .  v 

not  annexed  to  of  the  govcmor.  Under  the  great  seal  of  the  state,  was  the 
ooramUdon[ ^'is  **®^'  ^^^  evidence  to  the  justice's  commission,  which  cannot 
full  evidenoft  of  be  expected  to  be  sent  to  this  state,  with  the  return  to  the 

his  official  capa-  T    .        ^         ,  .         ,       ,  ..«,...  i.    l 

city.  commission  for  taking  the  deposition.     The  signature  of  tne 
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juatice  does  not  appear  to  have  been  proven,  but  we  miiai  EAumur  Dist. 
presume  that  proof  of  it  was  not  required,  or  that  ii  was    ^P^  ^^^' 
admitted,  since  no  objection  was  made  on  that  score.    We      thatchul 
are  not  to  look  for  objections  out  of  the  bill  of  exception.  ooF?^r  n. 

III.  The  second  bill  of  exception  which  it  becomes  neces- 
sary to  notice,  is  taken  to  the  admission  of  a  document  in 
evidence,  purporting  to  be  the  note  sued  on,  which  was  made 
payable  at  the  ofSce  of  the  Branch  Bank  of  the  United  Spates 
at  Natchez;  and  another  instrument  of  writing,  purporting 
lo  be  the  notarial  protest  of  the  note,  showing  that  a  demand 
of  payment  had  been  made  at  another  and  a  different  place, 
to  wit,  at  the  Uviitd  States  Bank.  These  documents  were 
properly  received  in  evidence.  Their  admission  did  not  pre- 
vent the  appellants  from  showins:  that  the  demand  was  not    Where  certain 

-  .^'^  .  1     .     .  1  .  •        I  note*,  payable  at 

made  at  the  proper  place,  even  admittmg  this  to  be  (he  case,  the  branch  oftiie 

IV.  On  the  merits,  the  handwriting  of  the  makers  and  banket Natche? 
endorsers  of  the  note  was  fully  proven.     The  notes  were  ■'**P"*'®«**;*^.^'^ 

•^    '  a notai7  residing 

made  payable  at  the  oiGce  of  the  Branch  Bank  of  the  United  in  Naches,  who 
States  at  Natchez.  It  is,  however,  contended,  that  the  tett^thar  he  ^del 
demand  was  not  made  there,  but,  as  appears  from  the  pro-  1^*^^ .{^1,^  J^^{i 
test  itself,  at  the   United  States  Banky  by  a  notary  public  ted  States  Bank, 

.,.  ;.    ■m.T   .   t  .1  •     •  1         J  1  it  will  be  consi- 

residing  at  Natchez,  there  commissioned  and  sworn ;  and  dered  as  mean. 
the  protest  is  dated  on  the  day  upon  which  the  call  was  made  it^^ichez*^and 
at  the  bank,  at  the  notary's  office  in  the  city  of  Natchez,  not  the  principal 
The  court  correctly  concluded,  that  the  words  United  States  deipbia. 
Banky  meant  the  office  of   the  branch  of  that  bank  at 
Natchez,  and  not  the  office  of  the  Bank  of  the  United  States, 
which  was  by  law  located  in  the  city  of  Philadelphia. 

Judgment  was,  therefore,  correctly  given  against  the 
defendants ;  they  having  pleaded  the  general  issue  only,  and 
full  proof  of  their  signing  and  endorsing  the  notes  sued  on, 
having  been  administered. 

It  is  true  that  the  defendant,  GtofT,  filed  a  separate  and 
supplemental  answer,  denying  that  the  plaintiff  is  owner  of 
the  noles^  and  averring  that  he  is  not  in  court,  either  by  his 
person  or  his  property  ;  and,  also,  that  he  has  already  been 
stied  in  the  state  of  Mississippi. 

The  conclusion  to  which  we  have  come,  establishes  that 
the  property  attached  was  that  of  the  defendants.     Neither 
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BAHtemi  Dirr.  of  the  averments  in  the  supplemental  answer  is  supported  by 
April,  1839.     evidence. 

„m  The  petition  of  the  intervening  party  was  correctly  dis^ 

'^*  missed,  as  they  did  not  administ^  any  proof  of  property  in 

the  goods  attached. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  thai  the 
judgment  be  affirmed,  with  costs  in  both  courts. 


iTBWABT. 


PILIE  VS.  STEWART. 

APPBAL   FHOM   TBE   COURT    OF    THS    FIRST    JUDICIAL   DISTRICT,  JUDOB 

BUCHANAN    PRKSIDING. 

The  defendanCs  counsel  may  req aire  the  clerk,  on  the  cross^xamin&tion  of 
the  ^it  ioiinets^  to  take  down  his  answer  in  writing,  even  when  neither 
party  desired  it  at  the  commencement  of  the  examination. 

Where  the  jadge  refused  to  allow  the  testimony  to  be  taken  down  in 
writing  by  the  derk,  after  the  examination  of  witnesses  had  commenced, 
judgment  was  reversed,  and  a  new  trial  awarded. 

This  case  comes  up  on  the  following  bill  of  exceptions : 
On  the  trial,  a  'witness  for  the  plaintiflT  was  called  and 
examined  in  chief.  He  was  delivered  over  to  the  counsel  of 
the  defendant,  who  propounded  a  question  and  desired  the 
clerk  to  take  down  the  answer  in  writing.  The  judge  inter- 
posed, and  decided  that  the  testimony  could  not  be  taken  in 
writing,  as  neither  party  had  desired  it  at  the  commencement 
of  the  examination.  The  defendant's  counsel  observed,  that 
he  was  under  the  belief  that  the  testimony  in  chief  had  been 
taken  down,  and  the  plaintifTs  counsel  made  no  objection  to 
taking  the  testimony  in  writing. 

The  court  stated  it  was  the  uniform  practice  for  the  party 
who  desired  the  testimony  to  be  taken  down  in  writing,  to 
apply  to  the  clerk  for  that  purpose,  when  the  evidence  was 
commenced.  The  defendant's  counsel  excepted  to  fbis 
opinion  of  the  court. 
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Fkrom  judgment  for  the  plaiDtiff,  the  defendant,  after  an  Bimm  Dist. 
unduccesdful  efiort  lo  obtain  a  new  trial,  appealed.  .^^i  t%s»4 


Benjamin^  for  the  plaintiff,  insieted  that  the  bill  of  excep- 
tions could  not  be  sustained.  It  was  the  duty  of  the  defendant 
to  see  that  the  tei^imony  was  taken  in  writing,  if  he  wifthes 
to  appeal.  The  judge  could  not  order  it  ex^ffido.  6  Loit* 
isiana  Reports^  129.  It  was,  therefore,  incumbent  on  the 
defendant  to  require  it;  and  if  he  failed  to  do  so,  even 
through  mistake,  he  had  the^right,  after  the  examination  of 
the  witness  was  closed  by  plaiolifl^  to  require  of  the  court  to 
have  the  same  examination  renewed  and  reduced  to  writing; 
his  remedy  was  clear.  He  might  have  required  a  statement 
of  facts,  which  he  neglected  to  do,  before  taking  his  appeal, 
and  this  neglect  shows  clearly  that  bis  object  was  delay,  and 
not  to  have  the  merits  of  his  case  submitted  to  the  court 
Code  of  Practieey  601  et  eeq. 

Worlhingtonf  contra, 

Eustis,  /.,  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  cause,  the  counsel  for  the  defendant, 
on  the  cross-examination  of  the  first  witness,  requested  the 
clerk  to  take  down  in  writing  the  answer  of  the  witness  to 
the  first  question  propounded  by  the  counsel  for  the  defendant. 
The  judge  decided  that  the  testimony  could  not  be  taken  in 
writing,  as  neither  counsel  desired  it  at  the  cooiraencement 
of  the  examination.  The  counsel  for  the  defendant  declared, 
that  he  was  under  the  belief  that  the  testimony  in  chief  had 
been  taken  down  in  writing.  The  counsel  for  the  plaintiff 
made  no  objection  to  the  request  of  the  counsel  for  thet 
defendant,  to  have  the  testimony  reduced  to  writing. 

Notwithstanding  our  indisposition  to  interfere  with  the 
discretionary  power  of  inferior  courts,  as  to  the  manner  in 
which  causes  are  to  be  conducted  before  them,  we  think  that 
we  are  bound  to  give  the  party  relief  in  the  present  case. 
The  application  was  made  as  soon  as  the  first  witness  of  the 
plaintiff,  sworn  in  this  cause,  waB  under  croBSNezamination 


VtKWAVr, 
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Einsui  Dm,  by  the  defendant's  counsel,  and  we  think,  (particularly  as 
■^^*^^'     the  opposite  counsel  made  no  objection,)  that  the  judge  erred 
in  refusing  the  application  of  the  counsel  to  have  the  answer 
of  the  witness  reduced  to  writing. 


Boawsu. 


Judgment  reversed,  and  cause  remanded  for  further  pro 
ceedings,  according  to  law. 


BOSWELL  vs.   ZENDER. 

APPBAL  FROM  THB   COURT  OF  THB   FIEIT  JUDICIAL  DMTftlCT,  JUDdB 

BUCHANAN  PRESIDING. 

The  holder  of  a  note,  endorsed  in  blank,  m&y  institute  suit  in  his  own  name, 
whether  he  be  the  owner,  or  the  note  has  been  pat  in  his  hands  for  col- 
lection. 

A  note  endorsed  in  blank  cannot  be  distinguished  from  one  payable  to 
bearer,  which  may  be  put  in  suit  by  any  one  in  possession,  when  there 
are  no  allegations  that  it  was  lost  or  stolen,  or  that  the  possessor  came 
by  it  unfairly. 

This  is  an  action  on  three  several  promissory  notes,  signed 
by  the  defendant,  payable  to  himself,  and  endorsed  by  him 
and  the  plaintif]^  amounting  to  $800  and  costs  of  protest,  for 
which  the  plaintiff  prays  judgment. 

The  defendant  admitted  his  signature  to  the  notes,  but 
averred,  that  no  valid  or  valuable  consideration  was  ever 
given  for  them ;  that  the  plaintiff  is  not  the  owner,  and 
never  paid  any  valuable  consideration,  but  took  them,  know- 
ing that  no  consideration  had  been  given  to  the  drawer ;  that 
they  were  given  for  part  of  the  price  of  two  plantations  on 
the  Metaire  Road,  which  were  to  be  laid  out  into  lots,  and 
he  has  received  no  title  for  his  share,  &c. 

The  testimony  supported  the  plaintiff's  demand,  and  the 
defendant  offered  no  evidence. 
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There  was  a  verdict  and  judgmeat  for  the  piaintifT,  and  Gastsrm  Dm. 
the  defendant  appealed.  4ftr>;  1839. 


BOSWXLL 
lit. 


Benjamin,  for  the  plaintiff. 
•nPJUillen,  for  the  appellant. 

Jlfor/in,  /.,  delivered  the  opinion  of  the  court. 

The  defendant,  sued  on  a  promissory  note,  suggests,  as 
grounds  for  the  reversal  of  the  judgment,  that  there  was  no 
consideration  for  the  note,  or  that  it  failed ;  and  that  the 
plaintiff  is  not  the  holder  of  the  note. 

There  is  no  evidence  on  the  record  but  the  notes  sued  upon, 
and  a  document  which  is  headed  '^  testimony  of  Boswell,  (the 
plaintiff)  filed  19th  February,  1838,"  and  the  receipt  of  the 
treasurer  of  the  Metaireville  Company.    The  notes  are  pay* 
able  to  the  order  of  the  drawer,  (the  defendant)  and  endorsed     ^  1°*«  f?^^ 
by  him,  and  by  Boswell,  the  plaintiff.    The  testimony  shows  cannot  be  distiD' 
that  the  notes  were  given  in  part  payment  of  the  share  of  one  Se**'payable"*S 
Koster,  in  the  stock  of  the  Metaireville  Company ;  Koster's  '"^•rer,     which 

,  r      1^  »  ifiny  be  pot    in 

share  having  been  purchased  by  the  defendant.     There  is  no  toit  by  any  one 
evidence  of  the  interest  of  Boswell  in  the  said  notes,  nor  of  vhen^u!ere"are 
his  being  the  holder  of  them,  except  his  possession.    Whether  JJ^^^  if^^JS**!©"* 
he  sues  in  his  own  right,  or  for  the  use  of  the  company,  does  or  stolen,  orthat 
not  appear.     This  court  has  held,  that  a  note  endorsed  in  eame  ^^T'on- 
blank,  cannot  be  distinguished  from  a  note  payable  to  bearer,  ^^^^' 
which  may  be  put  in  suit  by  any  one  in  possession  of  it 
There  is  no  doubt,  that  when  the  note  is  alleged  to  have  been 
lost  or  stolen,  the  holder  may  be  called  upon  to  show  that  he 
came  fairly  by  it.     In  the  present  case,  it  is  not  alleged  that 
the  note  was  either  lost  or  stolen,  nor  that  the  plaintiff  obtain- 
ed it  by  unfair  means :  neither  is  any  suspicious  circumstance 
urged.     It  is  proved  that  the  note  was  given  for  a  fair  consi- 
deration, which  is  not  shown  to  have  failed,  to  wit :  As  shown 
by  the  receipt  of  the  treasurer  of  the  Metaireville  Company, 
in  part  payment  of  a  share  of  its  stock.     Whether  the  plaintiff 
received  the  said  note  from  the  company  in  payment  of  any 
claim,  or  whether  it  was  put  into  his  bauds  for  collection. 
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BiflVBRv  Drti:  clocs  nol  appear.    In  either  case  he  might,  the  note  b6ing 
ApfrU,  i8S9.     endorsed  in  blank,  institute  a  suit  in  his  own  Dame. 


BABK  ar  vr^  8. 


It  is,  therefore,  ordered,  adjudged  and  deofeedy  tbailhe 
judgment  be  affirmed,  with  costs. 


ricn.rcx.-^  6'/z,i:>i  Jyf/: 


BANK  OP  THE  tNlTfiD  STATES  VS.  EILIS: 

,  ^^^  AVflAKtaOW  TSK  COORT  OV  THA  nil«T  TOMOML   DiSTAIOT,  JVDOB  WAfTS 

Itii  388 
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Where  an  endorser  of  a  bill  has  not  received  notice  of  protest,  but  after- 
wards acknowledges  he  is  bound,  and  promises  to  pay,  with  a  full 
knowledge  of  the  irregalarity  and  want  of  notice,  he  will  be  held  liable. 

The  defendant  was  sued  as  the  last  endorser  on  a  bill  of 
exchange,  drawn  at  sight,  and  protested  for  non-acceptance. 
The  draft  was  drawn  at  New-York,  by  McLaughlin,  on 
Weaver,  in  Selma,  Alabama,  dated  the  10th  of  November, 
18S6,  payable  at  sight,  on  the  first  of  Jamiary  following. 
On  the  38tb  of  November,  a  notary  in  Mobile,  dechired  he 
bad  made  diligent  search  and  strict  inquiry  for  Weaver,  to 
present  the:  bill  for  acceptance,  bat  could  neither  find  him  or 
any  one  anthorissed  to  accept  for  him.  The  bill  was  pro- 
tested, and  notices  of  protest  sent  to  New-Tork.  The  defen- 
dant had  left  Mobile  for  New-Orleans,  and  no  notice  of 
protest  was  sent  to  hiro,  or  put  in  the  post-office  for  him. 

The  agent  of  the  bank  at  New-York  inclosed  the  bill  with 
the  notices  of  protest,  and  wrote  to  the  assistant  cashier  of 
the  bank  at  New-Orleans,  with  directions  to  demand  pay- 
meet  of  Ellis.  This  letter  and  the  notices  of  protest,  with 
thebiU^  were  Aiomn  to  Ellis,  who  declared  to  the  assistant 


^ 


^^"^ 
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L.  Pebrcey  for  the  defendant,  cited  the  ewes  of  Oox  et  al  vs.  Babti»»  Din. 
Hunter's  HeirSy  10  LouiHana  Reports,  426  ;   Code  of  Practice,    •^^'^' 
983,  996 ;  Roland  vs.  Stephens,  3  Lomsiana  Reports,  483. 


Rost,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs,  residing  in  the  parish  of  New-Orleans,  sued 
out  an  attachment  against  the  property,  effects,  rights  and 
credits  of  the  defendant,  whom  they  alleged  to  be  a  resident 
of  the  state  of  Mississippi,  and  the  sheriff  attached  under  it  a 
parcel  of  cotton  deemed  of  sufficient  value  to  satisfy  the 
claim.  The  return  of  the  writ  bears  date  the  second  Mon- 
day of  June,  1887.  On  the  23d  of  the  same  month,  the 
defendant  came  into  court  and  filed  an  exception,  praying 
for  the  dismissal  of  the  attachment,  and  that  he  might  be 
dispensed  from  answering  to  the  merits,  on  the  ground  that 
he  was  a  citizen  of  the  state  of  Louisiana,  residing  in  the 
parish  of  Concordia.  In  November  following,  upon  the 
suggestion  of  counsel,  that  the  defendant  had  died  since  the 
institution  of  the  suit,  leaving  a  minor  daughter  his  only 
child  and  heir,  the  court  appointed  a  curator  ad  hoc  to  repre- 
sent her,  and  ordered  that  he  be  made  a  party  to  the  pro- 
ceedings. The  curator  came  into  court,  and  filed  a  plea  to 
the  jurisdiction,  on  the  ground  that  the  succession  of  the 
defendant  had  been  opened  in  the  parish  of  Concordia ;  that 
one  Edward  Sparrow  had  been  regularly  appointed  there 
curator  of  absent  heirs,  and  was  administering  the  succes- 
sion, and  that  all  actions  for  money,  pending  in  the  state 
against  the  deceased  at  the  time  of  his  death,  must  be 
cumulated  and  prosecuted  before  the  judge  of  .the  place 
where  the  succession  is  opened,  contradictorily  with  the 
curator. 

The  facts  set  forth  in  the  answer  of  the  curator  ad  hoc  are 
admitted  to  be  true,  and  upon  them  the  Parish  Court  decreed 
that  the  cause  be  transferred  to  the  Probate  Court  of  Con- 
cordia, in  the  situation  in  which  it  then  was,,  there  to  be 
cumulated  with  the  proceedings  in  the  succession  of  the 
defendant.  From  this  judgment,  the  plaintifis  appealed. 
48  VOL.  XIII. 
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Eastibv  Dist.      Their  counsel  have  contended  in  this  court,  that  the  sue- 

April,  1839.     cession  in  Louisiana  is  merely  ancillary  (o  the  principal 

OAKET  KT  Au    administration  in  the  state  of  Mississippi,  and  is  not  governed 

**■  by  the  general  laws  which  regulate  the  settlement  of  sue- 

cessions;  and  further,  that  property  belonging  to  mmors  who 

reside  out  of  the  state  may  be  attached  for  debt  in  our  courts. 

In  an  Attach-      If  the  first  irround  assumed  was  well  founded  in  law.  the 

iDcnt  case  com- 

menced  in  the  facts  of  this  caso  would  uot  briofif  the  plaintiffs  within  the 
Nev-Orieans.  exception.  There  is  no  proof  in  the  record,  showing  that  the 
where  the  defen-  defendant  died  in  the  state  of  Mississippi ;  that  he  had  pro- 

dant  dieil  durmp  rr    »  «^ 

the  penden^  oT  perty  there,  and  that  his  estate  is  under  a  regular  course  of 
that  'the '  power  administration,  at  the  place  of  his  alleged  residence.  The 
Mcro!  Wiii^  ®^'^®"^®  showp,  that  his  daughter  resides  in  Philadelphia, 
lion  eeased,  and  and  that  he  never  had  his  family  with  him.  We  could, 
ordered  to  be  under  no  circumstauces,  take  this  case  out  of  the  usual 
th^"^!urtofPro^  course  of  administration  here,  unless  it  was  shown  that 
^^B  for  the  pa-  another  existed  elsewhere ;  but  we  are  of  opinion  that,  under 
toeeeasion  was  the  law,  the  distinction  contended  for  does  not  exist. 
^^^T^^  tuccet-  Article  929,  of  Louisiana  Code,  provides  that  the  opening  of 
tion  of  a  non-  a  succcssion  takes  place  in  the  parish  where  the  deceased 

rendeot     dyinE 

in  the  stale  is  owned  real  estate,  if  he  had  neither  dondcU  nor  rendence  in 

parish  where ^he  ^^'^  ^^^^® '  ^^  '^  ^^^  parish  in  which  it  appears  by  the  inven- 
owned  real  es-  (ory  his  principal  effects  are  situated,  if  he  had  effects  in 
Mtrish  in  whioh  different  parishes ;  or,  finally,  in  the  parish  where  the 
feets  are  ^situa-  deceased  died,  if  he  had  no  residence  nor  mmaveahle  eflfects 
ted,  if  be  had  ef.  within  the  state. 

lects  in  several 

parishes;  or  in  Theso  provisions  embrace  all  ancillary  successions ;  they 
iie^S^ed,  Tf  Ihe  ^^  ^^^  ^^  ^^Y  manner  distinguish  them  from  others,  as  to  the 
aWe"°ri°'^^h[  ™^®  ®^  administering  them ;  and  article  924  of  the  Code  of 
the  state.  Procticey  which  gives  to  the  Court  of  Probates  of  the  place 

money  roust  be  where  the  succession  is  opened,  the  exclusive  right  and 
Court**  of'" Pro!  power  to  decide  on  claims  for  money,  which  are  brought 
bates  for  the  pa- against  successions  administered  by  curators,  executors  or 
the  snccesaion  is  administrators,  applies  to  them  as  well  as  to  those  of  persons 
tSed^^d^iSS  ^^^  ^^^  ^^^^^  residence  and  domicil  in  the  state  at  the  time 
bis     residence  of  their  death. 

and    domieil  m        _       ,  i.    i         ,        i         i   .      .^.  .    . 

the  state,  or  oat  In  the  cases  relied  on  by  the  plamtiffr  counsel,  m  support 
°  '^'  of  the  second  point  made,  the  successions  were  either  not 
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administered  by  curators,  executors  or  admiuistrators,  or  the  Eastern  Dm. 
time  of  their  administration  had  expired ;  and  the  seizin  had  -^P^  '^^^- 
Tested  in  the  heirs.  In  all  such  cases,  minors,  like  other 
persons,  are  liable  to  the  ordinary  jurisdiction  of  our  courts. 
There  is  no  proof  of  the  time  at  which  ihe  curator  of  absent 
heirs  was  appointed,  but  the  defendant  must  have  died  after 
June,  18S7,  and  the  judgment  was  rendered  by  the  Parish 
Court  in  January,  1838.  The  year  of  the  curator's  admi- 
nistration had  not  expired,  and  while  it  lasted,  the  Parish 
Court  was  without  jurisdiction. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of 
the  Parish  Court  be  affirmed,  with  costs. 

JEiwiw,  J.,  dissenting. 

I  concur  in  the  opinion  of  the  court,  on  the  ground  that 
there  is  no  evidence  in  this  case  that  there  is  any  principal 
administration  of  the  deceased's  estate,  other  than  that  to 
which  the  representative  of  the  defendant  has  applied  to 
have  the  cause  transferred.  % 

I  do  not  consider  that  the  circumstance  of  there  being  in 
this  state  a  mere  auxiliary  administration  of  ihe  estate  of  an 
intestate,  domiciliated  in  his  life-time  out  of  the  state,  and 
having  moveable  property  under  attachment  in  the  courts  of 
general  jurisdiction,  divests  these  tribunals  of  their  jurisdic- 
tion. I  believe  that  the  laws  giving  the  Court  of  Probates 
exclusive  jurisdiction  of  matters  relating  to  successions,  refer 
to  successions  opened  in  this  state,  or  where  the  intestate 
leaves  real  property  within  the  state ;  and  that  where  there 
is  a  principal  administration  in  the  place  of  the  deceased's 
domicil,  and  not  in  this  state,  that  the  courts  can  hold  their 
jurisdiction  in  cases  of  attachment,  in  Kll  cases  in  which 
only  moveable  property  is  attached,  notwithstanding  the 
decease  of  the  defendant. 

Those  laws  could  scarcely  have  for  their  object  to  cumu- 
late, in  the  Court  of  Probates  in  a  remote  parish,  all  suits 
against  a  party  who  may  haVe  died  after  his  properly  was 
attached,  when  the  only  ground  upon  which  the  Court  of 
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Emny  Dirr.  Probates  18  vested  with  jurisdiction  would  be  a  modicum  of 
jprii,  1839.     moveable  property  accidentally  left  within  the  parish. 

WIUSOS 

vi. 

BUVDT. 


WILCOX  V8.  BUNDT. 

ArrSAL   FROM    TBI    PAKMH    COURT,   FOR    THX    PARISH    AND    CITY   OF 

KBW-ORLBAN8. 

In  diflfolTug  an  injnncUon,  not  more  than  SO  per  cent  damages  can  be 
allowed,  nnleas  damages  to  a  greater  amoont  be  jnwed.  It  is  not  suffix 
cient  to  add  fiflj  dollars  to  the  damages,  as  counsel  fees,  which  the  party 
will  hayo  to  pay. 

The  plaintiff  obtained  an  injunction  to  stay  the  execution 
of  a  judgment  which  Bundy  had  obtained  against  him, 
amounting  to  three  hundred  and  eighty-nine  dollars,  on  the 
ground  that  Madame  M'Dougall  agreed  to  loan  him  the 
money  to  pay  off  the  judgment,  if  the  creditor  would  sub- 
rogate her  to  all  his  rights  against  his  debtor,  which  he 
refused,  except  to  give  a  simple  receipt.  The  plaintiff  in 
injunction,  went  before  a  notary  and  offered  to  comply  with 
his  proposition,  but  the  creditor  by  his  counsel  and  agent, 
refused  to  give  a  receipt,  pursuant  to  the  requirements  of  the 
Louisiana  Code,  article  2156,  and  ordered  the  sheriff  to  seize 
and  sell  property. 

The  defendant  averred,  that  the  ()etition  of  injunction  set 
forth  no  cause  of  action,  and  prayed  that  it  be  dissolved  with 
all  damages  and  costs  against  the  principal  and  surety  m 
9olido. 

On  the  trial,  it  was  admitted  the  controversy  turned  upon 
the  construction  of  articles  2156,  2163-4,  of  the  Louisiana 
Code. 

That  the  plaintiff  offered  to  pay  the  money  and  the 
defendant  offered  to  give  a  simple  receipt.     The  plaintiff 
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SSI 


WILGOX 

vuarBT. 


wanted  the  receipt  to  set  forth  that  the  moDey  was  borrowed  Eabtshh  Dut. 
from[Madame  M^Dougall,  agreeably  to  article  2166,  of  the     -^/^^A  i839. 
code,  which  the  defendant  refused.    Whereupon  the  plain-  ~ 
tiff  sued  out  his  injunction. 

On  hearing  the  parties,  the  parish  judge  dissolved  the 
injunction,  with  ten  per  cent,  interest,  twenty  per  cent, 
damages,  and  fifty  dollars  counsel  fee,  which  the  party  would 
have  to  pay.    The  plaintiff  in  injunction  appealed. 

Barkery  for  the  plaintiff,  insisted  that  the  tender  of  pay- 
ment on^the  terms  stated,  in  the  presence  of  the  notary,  was 
suflScient  to  put  the  adverse  party  in  default,  and  that  it  was 
all  he  could  ask.  The  law  subrogated  the  person  advancing 
the  money  to  all  the  rights  of  the  creditor.  Louisiana  Codcy 
articles  2156,  2163-4. 


RosetiuSy  for  the  defendant,  prayed  for  the  affirmance  of  the 
judgment,  with  damages,  as  for  a  frivolous  appeal. 

EustiSf  /.,  delivered  the  opinion  of  the  court. 

On  dissolving  an  injunction  in  this  case,  the  judge  con- 
demned the  plaintiff  and  his  surety  to  pay  twenty  per  cent, 
damages,  ten  per  cent,  interest,  and  fifty  dollars  counsel  feecf, 
which  it  was  proved  the  defendant  would  be  obliged  to  pay 
in  consequence  of  the  injunction  obtained  by  the  plaintiff. 

The  law  of  the  25th  of  March,  1831,  provides,  that  in  case 
the  injunction  be  dissolved,  the  court,  in  the  same  judgment, 
shall  condemn  the  plaintiff  and  surety  jointly  and  severally, 
to  pay  to  the  defendant,  interest  at  the  rate  of  ten  per  cent, 
per  annum,  on  the  amount  of  the  judgment,  and  not  more 
than  twenty  per  cent,  as  damages,  unless  damages  to  a 
greater  amount  be  proved.  It  does  not  appear  that  any 
proof  was  administered,  except  as  to  the  counsel  fees.  If  a 
greater  sum  than  twenty  per  cent,  was  allowed,  proof  of 
damages  to  a  sum  exceeding  that  amount  should  have  been 
made  under  the  statute.  The  sum  of  fifty  dollars,  is,  there- 
fore, disallowed.  The  judgment  is  therefore  reversed,  so  far 
as  relates  to  that  sum,  and  confirmed  as  to  the  residue  :  the 


In  diasolvioip 
an  injunotiooy 
not  more  than 
twenty  per  cent, 
damages  ean  be 
allowed,  anleaa 
damages  to  a 
greater  amount 
be  proved.  It  is 
not  sniBeient  to 
add  fifty  dollars 
to  the  damages 
as  ooaosel  fees, 
which  the  party 
will  have  to  pay. 


S8S  CASES  IN  THE  SUPREME  COURT 

Emvmv  Dm.  appellee  to  pay  the  costs  of  appeal,  and  the  appellant  those 
,^ru,  1839.    of  the  court  below. 


D'oBanroTiTAL 

BBOI. 


d'oRGENOT  ET  AL  09.  DROZ. 
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^      i^al       ^^  prite  of  a  vale  mtut  be  serioas ;  and  a  price  which  ib  oat  of  all  pro- 
portion with  the  Talae  of  the  thing  sold,  inyalidates  the  sale.  ' 

K  Bale  without  a  jprict  is  not  binding  as  fuch,  on  the  parties ;  but  the  act 
may  haye  effect  as  a  donation,  if  it  contains  nothing  contrary  to  pnblic 
order;  provided  the  purchaser  can  receive  a  donation  from  the  vendor, 
and  no  injury  results  to  third  persons. 

It  has  been  adopted  as  a  general  rule  of  law,  that  a  sale  without  a  price  is 
a  donation. 

This  is  aa  action  of  jactitation,  or  slander  of  title,  and 
injunction  to  restrain  the  defendant  from  selling  the  land  or 
piece  of  ground  described  in  the  petition,  of  which  the  plain- 
tiffs allege  they  are  the  true  owners.  They  call  upon  the 
defendant  to  come  forward  and  state  by  what  title  he  claims; 
and  that  he  be  forever  enjoined  from  setting  up  claim  or  title 
to  the  same ;  and  that  the  plaintiffs  be  declared  the  legal 
and  true  owners. 

The  defendant  pleaded  a  general  denial ;  and  set  up  title 
by  purchase  from  Madame  Marie  Rose  Ramis,  whom  he  calls 
in  warranty.     He  also  pleads  prescription. 

The  facts  of  the  case  are  more  fully  explained  in  the  fol- 
lowing judgment  of  the  District  Court : 

The  ancestor  of  plaintiffs  purchased  of  Antonio  Ramis  a 
tract  of  land  of  two  arpents  front  on  the  Bayou  Road,  in  two 
parcels — the  first,  of  one  and  a  quarter  arpents  front,  by  four 


OP  THE  STATE  OP  LOUISIANA.  «8S 

and  a  half  in  depth,  on  the  16th  July,  1805;  and  the  other  Eigrsmr  Dist. 
three  quarters  of  an  arpent  front,  by  four  and  a  half  in  depth,     ^pni,  18S9. 
on  the  25th  January,  1806.  ^^^^l 

By  a  subsequent  agreement,  he  acquired,  for  the  same  '^• 

consideration,  all  the  depth  beyond  four  and  a  half  arpents. 
This  agreement  was  made  by  authentic  act,  September  24th, 
1807. 

The  controversy  between  the  parties  reltftes  to  a  tract  of 
land  immediately  in  the  rear  of  the  four  and  a  half  arpents 
depth  of  the  front  tract  of  two  arpents  just  mentioned,  and 
contained  within  the  prolongation  of  the  side  lines  of  the 
front  tract,  to  the  property  of  the  estate  of  the  late  John 
Gravier. 

The  plaintiff  asserts  himself  to  be  the  owner,  in  virtue  of 
the  contract  with  Ramis  of  the  24th  September,  1807.  The 
defendant  claims  title  under  Madame  Marie  Rose  Ramis, 
widow  Castanedo,  who  is  a  party  to  this  suit^  and  who 
alleges,  that  she  is  the  proprietor  of  the  tract  in  question,  by 
inheritance  from  her  father,  who  was  never  legally  divested 
of  his  title  to  the  same. 

The  argument  has  turned  upon  the  construction  of  the 
act  of  24th  September,  1807.  Its  tenor  is  as  follows: 
**  Before  Peter  Pedesclaux,  notary,  &c.,  appeared  Antonio 
Ramis,  who  declared  that,  on  the  16th  July,  1805,  he  should 
have  sold,  by  act  before  the  same  notary,  to  Mr.  F.  L.  d'Or-  ' 
genoy,  one  and  a  quarter  arpents  of  land  front  on  the  Bayou 
St.  John  Road,  left  side  going  out  of  town,  and  four  and  a 
half  arpents  in*  depth,  with  all  its  buildings,  joining  on  one 
side  a  lot  of  Michel,  free  negro,  and  on  the  other  the  seller, 
for  the  sum  of  two  thousand  six  hundred  dollars ;  likewise, 
be  should  have  (or  had)  sold,  by  act  also  before  said  notary, 
on  the  28th  January  of  last  year  (1806),  three  quarters  of  an 
arpent  of  land  front,  adjoining  the  preceding,  with  the  same 
depth  of  four  and  a  half  arpents  of  depth,  for  the  sum  of  six- 
teen hundred  dollars,  which  two  sums  make  together  that  of 
four  thousand  and  two  hundred  dollars :  and  for  the  same 
consideration  he  has,  by  these  presents,  sold,  &c.,  all  the 
depth  which  the  two  arpents  might  have  over  and  above  the 
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ifiAmBw  Dirr.  four  arpents  and  a  half,  already  related,  to  Mr.  F.  Le  Breton 

^n4 1839.     d'Orgenoy,  here  present,  and  accepting  for  himself,  his  heira 

]>*oBSB]«oTXTA£  ^^d  assigns,  to  be  by  him  enjoyed  and  disposed  of  as  a  thing 

DTOs         belonging  to  him,  and  to  take  possession  of  it  when  it  shall 

seem  good  to  him." 

The  defendant  contends,  that  this  act  cannot  be  consi- 
dered as  a  sale,  for  want  of  one  of  the  essential  attributes  of 
that  contract,  to  wit,  a  price ;  that  the  price  mentioned 
(four  thousand  and  two  hundred  dollars)  is  that  already  cti- 
pulated  for  the  front  tract,  and  consequently,  that  there  was 
nothing  left  to  serve  as  a  price  for  the  back  tract.  He  has 
quoted  many  authorities  to  show,  that  the  want  of  a  price  in 
a  contract  of  sale  is  so  radical  a  defect,  as  to  vitiate  it,  and 
render  it  utterly  null  and  void,  even  between  the  parties. 

Of  the  correctness  of  this  doctrine,  abstractedly,  I  have  no 
doubt ;  the  authorities  are  too  numerous  and  positive,  to 
leave  the  least  uncertainty  upon  it ;  but  is  it  applicable  to 
the  present  case  1 

Following,  then,  at  once,  the  words  of  the  contract  of  the 
24th  September,  1807,  and  the  intention  of  the  contracting 
parties,  I  am  bound  to  view  that  contract  as  a  supplement  of 
the  sales  of  the  16th  July,  1805,  and  the  28th  January, 
1806 ;  and,  as  such,  that  the  consideration  is  included  in  the 
price  originally  stipulated. 

There  is  another  question  in  this  case,  which  has  suggest- 
ed itself  to  my  mind.  This  suit  is  in  the  nature  of  an  action 
for  slander  of  title.  In  such  an  action,  by  the  decision  of  the 
/  Supreme  Court,  in  the  case  of  Lwingston  vs.  Heemumj  in 
9  MotMb  RiporUi  715,  the  burden  of  proof  is  upon  the 
defendant.  Before  the  defendant  could  be  adjudged  to  be 
the  proprietor  of  the  land  in  dispute,  it  would  therefore  have 
been  necessary  for  him  to  establish  the  title  of  Raniis 
to  the  said  land.  Now,  the  title  of  Ramis,  given  in  evi- 
dence, to  wit,  the  sale  from  Joseph  Cultice  to  Ramis,  of  the 
23d  December,  1786,  does  not  give  the  land  of  Gravier  as  a 
back  boundary,  nor  does  it  give  any  precise  depth  to  the  two 
acres  in  question.  The  description  of  the  extent  of  the  tract 
is,  *Uwo  arpents  front,  and  the  depth  which  it  may  have, 
and  which  may  belong  to  it." 


DBOK. 
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Ramie's  tide,  however,  cannot  be  called  in  question  be-  Eastsrh  Dist. 
tween  the  present  parties,  for  they  both  claim  under  it.  *^P^  1839. 

Proceeding,  therefore,  to  decide  according  to  the  views  d'oboekotbtal 
above  developed,  and  no  damages  having  been  proved,  it  is        ^^^ 
adjudged  and  decreed  that  the  injunction  herein  issued  be 
made  perpetual ;  that  the  defendant  be  perpetually  enjoined 
from  pretending  title  to  the  property  described  in  the  peti* 
tion ;  and  that  the  defendant  pay  costs. 

Prom  this  judgment  the  defendant  appealed. 

Denis  and  Labarre^  for  the  plaintiffs. 

Roseliw^  for  defendant,  contended, 

1.  The  act  of  the  24th  September,  1807,  cannot  be  con- 
sidered as  a  sale ;  it  wants  one  of  the  essentials  of  that  con- 
tract, the  ftict.  The  consideration  paid  for  another  tract  of 
land  sold  in  1805  and  1806  cannot  be  considered  as  the  price 
of  a  much  larger  quantity  sold  in  1807,  without  subverting 
every  principle  of  law.  The  intention  of  the  parties  must 
not  be  lost  sight  of;  but  when  the  law  has  declared  in  what 
manner  the  parties  shall  manifest  their  intention,  its  pro- 
visions are  not  to  be  disregarded.  This  is  neither  a  sale  nor 
a  donation. 

2.  Both  parties  claim  under  Ramis,  therefore  his  title  can- 
not be  questioned  by  either. 

Ro8t^  /.,  delivered  the  opinion  of  the  court. 

In  1807,  Francois  Le  Breton  d'Orgenoy,  the  ancestor  of 
the  plaintiff,  and  Antonio  Ramis,  entered  into  an  agreement, 
by  notarial  act,  to  the  following  effect : 

'*  That  whereas  Ramis  had  sold  to  d'Orgenoy,  in  July, 
1805,  an  arpent  and  a  quarter  front  of  land  on  the  Bayou 
Road,  by  four  and  a  half  arpents  in  depth,  for  the  sum  of 
two  thousand  six  hundred  dollars;  and  in  January,  1806, 
three  quarters  of  an  arpent  front  of  land  on  the  Bayou  Road, 
with  the  same  depth,  for  the  sum  of  sixteen  hundred  dollars, 
which  two  sums  made  together  that  of  four  thousand  two 
hundred  dollars.  For  the  same  consideration,  he,  the  said 
49        VOL.  XIII. 
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EAiTRRif  i)i«T.  Rami?,  sold,  ceded,  abandoned  and  transferred  to  ihe  said 

-JJ^'*^'  ^^''^'     d'Orgenoy  all  the  depth  which  the  aforesaid  two  arpcnls  of 

»»oiioExoTETAL  land  Hiight  have  under  his  title,  over  and  above  ihc  four 

sHoz.        arpenls  and  a  half  already  conveyed,  (o  be  by  him  enjoyed 

and  possessed  as  his  property." 

On  the  11th  of  November,  1836,  both  parties  to  the  con« 
tract  being  then  dead,  the  heir  at  law  of  Ramis  sold  to  the 
defendant,  for  a  valuable  consideration,  the  property  attempt- 
ed to  be  conveyed  by  the  aforesaid  act.  The  defendant 
having,  shortly  after  his  purchase,  advertised  it  to  be  sold  in 
lots  at  public  auction,  the  plaintiffs  enjoined  the  sale,  and 
claimed  title  under  the  conveyance  of  Ramis.  The  defend- 
ant cited  his  warrantor,  who  answered,  that  she  also  claimed 
title  under  Ramis,  her  father,  by  inheritance,  and  that  she 
never  had  been  legally  divested  of  it  in  favor  of  the  plaintiffs, 
or  of  any  other  person.  The  District  Court  gave  judgment 
in  favor  of  the  plaintiffs,  and  the  defendant  appealed. 

Ramis  had  a  good  title  to  a  large  tract  of  low  land  back 
of  the  four  arpents  and  a  half,  and  the  rights  of  the  contend- 
ing parties  in  relation  to  it  depend  exclusively  upon  the  legal 
effects  of  the  notarial  act  already  mentioned.  The  defend- 
ant's counsel  contends,  that  the  consideration  named  in  this 
act  had  already  been  received  by  the  vendor,  as  the  consi- 
deration of  the  previous  sales ;  that  the  act  purports,  upon 
the  face  of  it,  to  be  a  sale,  and  containing  no  price,  is  null 

nle  roost  be  se-  and  Void. 

prloe'  wiTch  is  The  facts  may  be  as  stated  by  them,  but  the  consequences 
**ortion  m\ih^^  which  they  deduce  from  those  facts  are  not  justified  by  law. 
value  of  the  The  price  of  a  sale  must  be  serious ;  and  Pothier  says^  that 
iidat^ruie  ^ode'  ^  P^ice  which  IS  out  of  all  proportion  with  the  value  of  the 

thing  sold,  invalidates  (he  sale :  for  instance,  if  an  extensive 
landed  estate  was  sold  for  a  crown,  the  price  would  not  be 
serious,  for  the  price  being  nothing  more  than  the  valuation 
of  the  thing  which  the  contending  parties  have  agreed  upon, 
a  price  which  bears  no  proportion  to  that  value  cannot  pass 
for  a  serious  valuation,  and  is  not  in  reality  a  price ;  but  tbe 
same  author  goes  on  to  say,  that  such  a  contract  is  a  dona- 
tion, improperiy  called  a  sale. — Pothier  Control  de  Veniej  19. 
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The  Roman  laws  quoted  at  the  bar  all  say  that  a  sale  Eabtxksc  Dist. 
without  a  price,  or  with  an  imaginary  price,  is  not  a  sale,     4ft^'^  ^^^^' 
and  is  not  binding  as  such  upon  the  parties,  for  the  want  of  d'orosxotktal 
one  of  the  substantial  requisites  of  that  species  of  contract :        j,]^*^ 
but  under  that  system  of  jurisprudence,  as  well  as  under    AaaiewiUiout 

A  Di'icc   18    not 

ours,  such  acts  took  effect  as  donations,  provided  they  con«  binding  as  such 
tained  nothing  contrary  to  public  order ;  and  provided,  fur-  ^Ut  the  ^x^y 
ther,  that  the  purchaser  could  receive  a  donation  from  the  *;*^®  5^^^11' .* 

'  "^  donation,    if  it 

vendor,  and  that  no  injury  resulted  to  third  persons.  Those  comains  nothing 
laws  seem  to  have  made  no  difference  between  acts  stipu-  juTorder^  pro^ 
latinff  a  price  which  the  vendor  did  not  intend  to  receive,  \»*'*'**  ***«  \^^ 

°         "^  ,  ,  '  cIiHscr    can    re- 

and  such  as  contained  an  imaginary  price,  or  no  price  at  all;  celve  a  donation 
and,  if  the  sale  of  a  valuable  estate  made  for  a  crown  is  a  anTno  injury  re- 
donation,  because  a  crown  is  not  a  price,  it  is  difficult  to  con-  ""*^'  ^'^  ^'^""^ 
ceive  why  a  sale  mentioning  a  consideration  which  is  less 
than  a  crown,  or,  as  the  defendant  alleges  in  the  present 
case,  absolutely  nothing  but  words,  should  not  carry  with  it 
the  same  legal  effects.  Voet,  in  his  Commentary  upon  the 
Pandects,  goes  fully  into  the  subject,  and  treats  it  with  his 
usual  precision.  Speaking  of  sales  without  a  consideration, 
he  says : — "  ^ec  reprobatiB  fuerkUy  ti  qma  eas  celebrare  volue- 
rity  quoties  neque  legibus  publicise  neque  tertio  per  hujtumodi 
imagi$iarias  venditionesfrausJU.  ^eque  submtant  inter  eos^  inter 
quos^  jura  donatumes  prohibuerunt.  El  ex  hisce  expUcandum  ptavy 
quod  a  Paulo  scriptum  eit^  ntulani  ^  imaginarium  vendilumem 
pro  non  facta  6««e,  ^  ideo  nee  alienationem  eius  rei  tnUUigi; 
geilicet  pro  non  facta  est,  in  qxtantum  valere  nequit  tanquam  vefi- 
dUiOf  quia,  dejiciente  pretio,  emtio  in  sui  deficit  stAstantia ;  sed 
quod  dominium  non  transibat  ex  venditione,  ex  donatione  tamen, 
qum  imaginariiz  inest  venditiom,  transferebatur  mediante  trodt- 
ttoiM." — Commentariusad  Pandectas,  tom.3,  lib.18,  tit.l,Z.l. 
Under  the  Spanish  laws,  it  was  not  necessary  to  mention, 
in  an  act  of  donation,  the  value  of  the  thing  given  ;  and  the 
deed  under  which  the  plaintiffs  claim  would  be  similar  to 
acts  of  donation,  as  they  were  made  at  the  time  of  its  date, 
if  Ramis  had  said  /  give,  instead  of  saying  /  sell.  The  words 
which  the  notary  used,  without  a  proper  understanding  of 
their  legal  meaning,  ought  not  to  prevent  us  from  carrying 
into  effect  the  intention  of  the  parlies. 
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Eurmn  Dm.      Indeed,  we  do  not  consider  the  legal  question  which  this 

.iprii,  1839.     case  presents  as  open  for  argument  at  this  time.     So  far 

s*0B6XK0TrrAL  back  as  1818,  (his  court  decided  it,  in  the  case  of  Holmes  and 

^^^        otken  vs.  Pattersanf  5  Martini  Reports^  693.     That  decision 

went  much  further  than  is  necessary  for  the  purposes  of  the 

present  case;  for  the  donation,  in  that  instance,  had  not 

been  accepted  by  the  donee  before  the  death  of  the  donor, 

and  neither  the  act  of  donation,  nor  the  possession  of  the 

thing  given,  had  been  delivered.     The  court  held  the  act  to 

be  valid  notwithstanding,  because  the  donor  had  made  no 

d'^ed"  ^^^  other  disposition  of  the  property.     Without  expressing  our 

ncni   rule    of  Concurrence  in  all  the  views  taken  by  the  court  of  the  legal 

wUhout*i*pric«  consequences  of  the  facts  of  that  particular  case,  we  adopt 

ii  ■  donation,      the  rule  settled  by  the  decision,  that  a  sale  mthout  a  price  U 

a  dofuUion ;  and,  considering  the  loose  and  irregular  manner 
in  which  title  deeds  are  generally  made  in  newly  settled 
countries,  and  the  paramount  duty  of  courts  to  maintain 
ancient  possessions,  and  to  give  eiTect  to  the  titles  under 
which  they  are  held  in  any  manner  which  the  law  justifies, 
we  hold  it  to  be  founded  on  the  soundest  principles  of  justice, 
and  the  decision  upon  which  it  rests  will  never  be  disturbed 
by  us. 

The  plaintiflfs  ancestor  acquired  the  land  in  controversy 
under  a  donation  from  the  defendant's  author,  and  they 
have  been  in  possession  under  it  ever  since.  That  donation, 
as  long  as  it  exists,  is  conclusive  against  the  pretensions  of 
the  defendant ;  and  unless  it  had  been  set  aside  and  re- 
scinded, in  an  action  instituted  for  that  purpose,  the  defend- 
ant had  no  right  to  disregard  it,  by  attempting,  as  he  has 
done,  to  sell  the  property  which  the  plaintiffs  possessed  under 
it. — St.  ^vid  vs.  Weimpreinder^s  Syndic^  9  Martin^  648; 
Ham  vs.  Herreman^  1  Maxivny  JV*.  S.,  536 ;  Barbara  vs. 
Sauder,  5  Ibid,  361 ;  Yocum  vs.  Bullitt,  6  Ibid,  364. 

.  It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs; 
reserving  to  the  defendant  his  rights  on  the  warranty. 
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I 

d'oRGENOY  ET  AL    vs.    DROZ.  Eabtbkn  Dist. 

ON   AN   ArrUCATION   FOR   A    RE-HEARING.  . „ 

D'OROSHOT  XT  AL 

No  relative  nullities  in  titles,  accompanied  by  possession,  not  even  those  sroz. 

resulting  from  fraud,  can  be  inquired  into  collaterally :  it  must  be  by 
direct  action. 

Naked  possession  for  more  than  a  year,  creates  the  presumption  of  owner- 
ship in  the  possessor,  sufficient  to  put  the  right  owner  upon  proof  of  his 
title.  He  must  make  that  proof  as  plaintiff  in  a  direct  action  for  that 
purpose,  and  is  not  permitted  to  throw  the  burden  of  proof  on  the  pos- 
sessor, by  alleging  title  when  he  is  sued  for  a  disturbance. 

So,  the  person  claiming  to  be  the  right  owner,  whon  sued  for  disturbance^ 
cannot  bring  a  petitory  action  until  afler  judgment  in  the  possessory 
one ;  and  if  he  is  condemned,  not  until  he  has  satisfied  the  judgment. 

Under  the  Spanish  law,  in  making  donations,  no  particular  form  or  clause 
was  required;  the  consent  of  the  parlies,  the  thing  given,  and  the  tradi- 
tion were  sufficient.  Even  verbal  sales  and  donations  were  permitted, 
when  tradition  followed. 

A  sale  without  a  priee^  or  for  a  fictitious  price,  although  null  as  a  sale,  for 
want  of  the  essential  requisites  of  that  contract,  is  nevertheless  valid  as 
a  donation,  provided  tradition  follows. 

Roselius  and  Q^empery  for  the  defendant  and  appellant, 
solicited  a  re-hearing  in  this  case. 

1.  This  action  is  essentially  a  petitory  one,  and  the  plain- 
tiff must  recover  on  the  strength  of  his  title.  He  claims  the 
property  under  a  sale  to  his  ancestor  in  1807.  This  is  the 
only  title  which  he  sets  up.  The  sale  is  expressly  denied, 
and  the  issue  is  a  sale  or  no  sale.  The  arguments  of  counsel 
on  both  sides  were  exclusively  directed  to  this  point,  and  no 
other.  The  plaintiff  never  dreamed  that  the  land  had  been 
given  to  his  ancestor ;  that  idea  is  repudiated  by  his  own 
assertions  from  the  beginning  to  the  end. 

We  take  it  for  granted,  that  courts  are  bound  to  decide  the 
questions  that  are  submitted  to  them  by  the  parties  litigant. 
Hence  the  rule,  that  when  the  court  expresses  an  opinion  on 
a  point  not  raised  in  the  pleadings,  such  decision  does  not 
form  resjudicatay  but  is  considered  merely  as  an  obUer  dictum. 
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BAtfTSBir  D18T.  We  are  at  a  loss  to  conceive  on  what  principle  the  court 
^firii^  1839.     could  determine  that  the  property  claimed  by  the  plaintiff 

sNiMBROTSTAL  u^dcr   G  soU  should   be  adjudged  to  him  as  a  donaim, 
'"•  When  a  thing  is  claimed  by  a  particular  title,  which  is  set 

forth  by  the  party,  he  cannot  substantiate  his  right  to  it  by 
producing  another  title.  The  aUegata  and  prohaXa  must  cor- 
respond. This  is  not  mere  form,  but  substance ;  but  even  if 
it  were  merely  form,  the  court  is  not  at  liberty  to  dis- 
regard it. 

2.  It  appears  to  us,  that  the  moment  it  was  ascertained 
that  the  act  on  which  the  plaintifTs  claim  to  the  properly  is 
predicated  was  not  a  sale,  judgment  of  non-suit  ought  to 
have  been  rendered  against  him,  reserving  to  him  the  right 
of  claiming  it  under  the  donation.  But  it  may  be  asked, 
why  not  decide  the  question  at  once  %  Why  prolong  the 
litigation  between  these  parties  unnecessarily  1  To  this  we 
\  have  two  satisfactory  answers :    first,  we  say,    no  person 

ought  to  be  deprived  judicially  of  what  he  believes  to  be  his 
property,  without  an  opportunity  being  afforded  him  of 
defending  his  rights  ;  and,  in  the  second  place,  we  say,  that 
the  litigation  will  not  be  useless ;  for  if  any  attempt  is  ever 
made  to  recover  the  property  under  the  donation,  whether 
direct  or  disguised,  we  have  the  most  triumphant  means  of 
defence :  and  with  due  submission  to  the  court,  those  means 
of  defence  can  be  made  use  of  just  as  well  (and,  indeed, 
much  more  effectually)  by  way  of  exception  to  the  plaintiff's 
action,  as  in  a  direct  suit  for  the  rescission  of  the  donation, 
although  a  different  opinion  seems  to  be  intimated  in  the 
opinion  of  the  court.  The  action  is  temporary,  but  the 
exception  is  perpetual.  This  rule  has  been  repeatedly  recog- 
nized by  this  court.  In  the  case  of  Bwkndl  vs.  Bram^t 
Heirs^  4  JV.  jS.,  p.  500,  the  Supreme  Court  say,  "We  think 
the  district  judge  erred.  It  is  true  the  plaintiff  could  not 
have  been  heard  in  a  suit  against  his  vendors,  but  it  does 
not  follow  that  he  could  not  use  as  a  shield  what  he  could 
no  longer  use  as  a  weapon.  Qtioe  temporoHa  sunt  agendami 
perpetua  aunt  ad  excipUndwih^  So,  in  the  case  of  Than^stm 
vs.  JtiUburny  1  JV*.  iS.,  p.  469,   the  rule  is,   "JLo  que  tiene 
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/tempo  Umitado  para  demandarse  in  juicio^  es  perpetuo  para  Bastxrh  Dist. 
exceptumarse/'—Febrero,  p.  2,  lib,  3,  cap.  1,  see.  6,  Jfo.  250.     ■^/>ri7,i839. 
Tbe  same  doctrine  is  also  fully  developed  by  Toullier,  in  his  d'obbbhotctal 
7th  volume,  p.  705,  No.  596,  et  aeq.     Our  right,  therefore,  to  '^• 

urge  the  grounds  of  nullity  or  rescission,  by  way  of  exception 
against  the  plaintiff's  action,  is  indisputable.  But  Why  did 
we  not  avail  ourselves  of  this  right?  We  answer,  that  we 
could  not  defend  ourselves  against  the  effect  of  a  donation, 
when  the  sole  foundation  of  the  claim  to  the  property  was  a 
sale.  Now,  admitting  it  to  be  true,  as  the  court  observes, 
that  the  notary  who  drew  up  the  act,  through  ignorance, 
used  the  word  '^sale"  instead  of  the  more  appropriate  expres- 
sion ^'donation'';  that  the  name  given  to  a  thing  cannot 
change  its  substance,  we  ask,  is  that  a  reason  why  this  cir- 
cumstance should  be  made  instrumental  in  depriving  the 
appellant  of  his  legal  rights  ?  The  more  we  reflect  upon  the 
subject,  the  more  we  are  convinced,  that  such  a  doctrine  is 
fraught  with  the  roost  dreadful  consequences,  and  cannot 
receive  the  sanction  of  this  tribunal.  The  iniquitous  results 
that  mubt  necessarily  flow  from  such  a  course  of  proceeding 
is  fully  exemplified  in  the  present  case.  If  the  plaintiff  had 
claimed  the  property  under  a  donation,.whether  direct  or  dis- 
guised, we  would  have  answered,  that  since  the  year  1807, 
Ramis,  the  alleged  donor,  had  legitimate  children  born  fo 
him :  besides  this,  we  have  other  grounds  of  defence,  which 
it  is  not  necessary  at  present  to  advert  to.  It  suffices  to 
prove,  in  order  to  entitle  us  to  relief  at  the  hands  of  this 
court,  that  we  have  not  been  fairly  dealt  with ;  that  sub- 
stantial justice  has  not  been  done.  One  observation  more, 
before  we  quit  this  branch  of  the  subject.  We  pray  the 
court  to  bear  in  mind  that  the  appellee  is  the  plaintiff  in  the 
action,  and  that  he  relies  on  a  particular  title,  i.  e.,  a  sak, 
which  he  sets  forth  in  his  petition  at  full  length.  We  ask 
again,  can  he  be  permitted,  without  amending  his  petition^ 
to  shift  his  ground,  and  recover  under  a  totally  different 
title?  or,  can  the  court  do  that  for  him,  which  he  would 
not  be  permitted  to  do  himself?  The  case  would  be  different 
if  the  appellee  was  the  defendant  in  the  suit ;  for  the  defend- 
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EiBTVRN  DiBT.  ant  in  a  petitory  action  need  not  plead  or  produce  his  title 
4pnY,  1839.     uu^ji  [jjg  adversary  has  proved  his,  and  then  he  is,  perhaps, 

]i*oROEiroTSTAi'  at  liberty  to  show  any  title  which  he  may  have  to  the  pro- 
BEo'z.  P^r^y*  ^^r  ^l^is  reason,  we  consider,  with  great  deference  to 
the  court,  that  the  decision  in  the  case  of  Holmes  vs,PaUer8(m, 
5  MarttnU  Reports^  693,  is  by  no  means  conclusive  on  the 
subject,  and  cannot  be  invoked  as  supporting  the  judgment 
rendered  in  this  cause.  In  that  case  the  danee^  a$  htucot^ 
Hdered^  was  the  defendant ;  and  according  to  the  well  known 
rules  governing  petitory  actions,  he  had  a  right  to  repel  the 
claim  of  the  plaintiff  by  the  production  of  any  title  by  which 
he  might  hold  the  property.  But  we  apprehend  the  court 
would  never  have  made  the  decision,  if  PaUereon  had  iem  iht 
plamtiffy  and  had  claimed  the  slaves^^under  a  sak.  This 
decision  of  the  Supreme  Court  is  also  inapplicable  to  the 
case  at  bar  for  other  reasons,  which  will  be  adduced  in  the 
subsequent  part  of  this  petition. 

3.  We  have  thus  far  argued  on  the  assumption  that  the 
opinion  of  the  court  is  correct  in  considering  the  act  of  1807 
as  a  donation ;  but  your  honors  will  pardon  us  for  contro- 
verting the  correctness  of  that  opinion.  We  believe  the  act 
of  1807  to  be  a  mere  nullity,  both  in  form  and  substance;  and 
that,  consequently,  it  can  produce  no  legal  effects  whatever. 
As  regards  the  form,  it  is  destitute  of  one  of  the  essential 
requisites  to  make  it  a  contract  of  sale,  that  is,  a  price,  for 
the  mention  of  a  price  is  as  indispensable  to  the  form  of  a 
contract  of  sale,  as  its  reality  is  to  the  substance.  For 
instance,  if  an  individual  says,  **  I  sell  my  horse  to  Paul," 
without  mentioning  the  price,  such  a  contract  would 
be  void,  for  want  of  form :  but,  if  A  says  to  B,  '^  I  sell 
you  my  horse  for  one  hundred  dollars,'^  and  B  accepts  the 
proposition,  the  contract  is  perfect  as  to  the  form;  yet  it 
would  be  void  as  to  its  substance,  if  it  was  proved  that  the 
hundred  dollars  never  were  paid,  and  that  the  vendor  never 
intended  to  exact  the  payment  of  it :  in  this  case  it  would  be 
a  donation  disguised  under  the  form  of  an  onerous  contract. 
So,  if  a  person  sells  a  valuable  estate  for  a  dollar,  the  con- 
tract is  valid  as  to  the  form,  but  is  not  so  as  respects  the  sub- 
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stance,  because  the  price  is  not  a  serious  one ;  and  in  that  Easteu  Out. 
case,  too,  it  would  be  considered  as  a  disguised  donation.  *^ki^si9. 
The  example  last  put  is  found  in  the  Louisiana  Code,  article  D'oBeKHoisTAL 
2439,  the  last  paragraph :  *^  It  (the  price)  ought  not  to  be  j^^^ 
out  of  all  proportion  with  the  value  of  the  thing;  for  in- 
stance, the  sale  of  a  plantation  for  a  dollar  could  not  be 
considered  as  a  fair  sale ;  it  would  be  considered  as  donation 
disguised."  The  contract  in  the  case  of  Holmes  et  al  vs.  Pol- 
tenon  was  likewise  valid  as  to  its  form.  The  court  say, 
**  The  bill  of  sale  is  made  for  value  received.  Neither  the 
amount  nor  the  nature  of  what  was  given  as  the  considera- 
tion of  the  sale,  is  expressed  or  proved.**  No  well  founded 
objection  could  be  made  to  the  form  of  this  contract ;  for  it 
is  not  necessary  to  express  the  amount  of  the  price,  or  the 
consideration  in  the  act,  even  as  the  law  now  stands ;  it 
sufl&ces  (hat  a  price  has  been  agreed  upon  between  the  par- 
ties, and  that  legal  proof  be  made  of  this  fact.  The  correct- 
ness of  this  proposition  clearly  results  from  the  provisions  of 
the  1894th  article  of  the  Louisiana  Code,  which  is  in  the 
following  words : — **  If  the  cause  expressed  m  the  contract 
should  be  one  that  does  not  exists  yet  the  contract  cannot  be  mva- 
Udated,  if  the  party  can  show  the  existence  of  a  true  and  sufficient 
considerationJ^  The  Supreme  Court,  therefore,  held,  in  the 
case  of  Holmes  et  cd  vs.  Patterson^  that  the  contract  was  not  a 
sale,  because  the  value  received  was  not  proved.  The  defect 
was  in  the  substance  of  the  contract,  not  in  its  form.  The 
act  under  which  the  plaintiff  in  this  cause  claims  the  pro- 
perty in  controversy  is  null  both  in  form  and  substance ;  it 
presents,  in  neither  respect,  the  necessary  ingredients  of  a 
contract  of  sale,  nor  those  of  a  donation.  And  if  this  be. 
true,  the  inevitable  consequence  follows,  that  it  can  produce 
no  legal  effect  whatsoever;  it  is  a  mere  nullity.  It  cannot  even 
form  the  basis  of  prescription.  Another  consequence  follows 
with  equal  certainty,  which  is,  that  the  plaintiff  never  had 
any  possession  of  the  property ;  that,  on  the  contrary,  the 
legal  possession  has  always  been  in  the  defendant,  and  those 
under  whom  he  claims.  It  is,  therefore,  a  mistake  to  say 
that  the  plaintiff  has  been  in  possession  since  1807;  for 
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EiniBnir  Dm.  neither  party  has  bad  actual  or  real  poeaession  of  the  pra- 

jfirii,  i83g.     perty.     There  la  not  a  case  similar  to  the  present  to  be 

]>H>ReExoTiTXL  adduced  in  the  whole  range  of  the  annals  of  jarisprudence; 

BROS.        ^^^  ^^^  ^'  ^^^  elementary  writers  have  taken  the  principle 

for  granted. 

In  all  the  cases,  without  a  single  exception,  decided  by 
the  French  tribunals,  where  irregular  donations  have  beea 
maintained,  they  were  disguised  in  an  onerous  contract  in 
due  form ;  most  of  them  contracts  of  sale,  in  all  of  which  the 
price  is  stipulated,  but  was  alleged  and  proved  to  be  a  simu- 
lation. There  is  but  one  of  the  French  commentators  with 
whose  writings  we  are  acquainted,  who  discusses  the  ques- 
tion ;  that  is,  GuOhon  TraiU  de$  DonMiians  Entre^i,  voL  1, 
p.  380.  This  author  examines,  with  great  ability  and  learn- 
ing,  the  whole  doctrine  of  disguised  donations.— See  Nos. 
464,  5,  6,  and  also  the  entire  chapter  from  page  S7S  to  461; 
MerUtCs  Repertoire^  verho  SimidaHon  it  DaruUion;  Repertoire  de 
la  Jfouvelle  Jwrieprudenoey  verho  Avaniage  Indiroete.* 

4.  The  Spanish  law,  under  whose  dominion  this  transac- 
tion  took  place,  did  not  recognize  disguised  donatiooa 
When  there  was  a  great  disparity  between  the  price  and  the 
value  of  the  thing  sold,  it  was  necessary,  to  make  the  con- 
tract valid  under  that  system  of  jurisprudence,  that  the 
vendor  should  make  a  formal  declaration  in  the  act  that  be 
made  a  gratuitous  donation  of  the  difference  between  the 
price  and  the  real  value  of  the  thing  sold ;  and  that  thii 
donation  should  be  recorded. — See  Tapia^Febrero  Abotnsio, 
vol.  ii,  p.  168,  No.  50. 

6.  But  let  us,  according  to  the  suggestion  of  the  court, 
substitute  the  words  *^  I  give^^  in  the  place  of  ^  I  sell/*  and 
indulge  in  the  supposition  that  the  notary  used  the  expunged 
expressions  without  a  proper  understanding  of  their  legal 
import,  (and  we  cannot  refrain  from  observing,  en  paaeesdy 
that  this  is,  to  say  the  least  of  it,  carrying  the  power  of 
interpretation  to  Us  utmost  verge),  com  the  act,  in  that  foroii 

*  In  this  work  there  is  a  decision  of  the  Court  of  Cassation  of  the  ITth  Aqpittf 
1817,  which  says,  that  the  onerous  contract  in  which  the  donation  isdi^iK<l 
mntt  he  perfect  in  it*  form.    Vol.  i,  p.  868. 
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itrail  the  plaintiff!    It  is  (rue  that,  under  the  Spanish  law,  Eisruur  dir. 
it  is  not  necessary  to  mention  in  an  act  of  donation  the  value    *^^'A  'MS- 
of  the  thing  given;  but  still  it  will  be  found  (hat  the  act,  o'orgshotxtak 
thus  metamorphosed,  cannot  stand  the  test  of  a  legal  exa-        ^^^^ 
inination  under  the  Spanish  law.     By  reference  to  Tapia- 
Febnro  JVbvtnaio,  vol.  ii,  p.  492,  in  (he  chapter  treating  of 
donations  mUr  vwos^  No.  S3,  we  find  the  requisites  of  a  valid 
donation,   under  that  system  of   law,  enumerated ;    and, 
among  other  things^  it  is  required,  that  whenever  the  value 
of  the  thing  given  exceeds  five  hundred  tMraoedii  of  gold,  it 
must  be  inscribed    before  the  competent   judge.      So,  it 
appears  that,  under  the  Spanish  law,  recording  of  donations 
exceeding  a  certain  amount  in  value  was  just  as  necessary 
for  their  validity  against  third  persons^  as  it  is  at  present 
under  the  Civil  Code.     The  defendant  is  an  innocent  pur- 
chaser, in  good  faith,  and  against  him  the  donee,  or  those 
claiming  under  him,  must  prove  ihat  (he  donation  was 
recorded.     In  the  absence  of  this  proof,  the  donation  can 
have  no  effect  against  him. 

Jtoitf  /.,  delivered  the  opinion  of  the  court. 

The  counsel  for  the  defendant  makes  a  false  application  of 
the  elementary  principles  to  which  they  refer  the  court,  and 
misconceive  the  grounds  assumed  in  the  decision,  and  the 
extent  to  which  it  goes. 

The  only  question  which  the  court  considered  themselves 
called  upon  to  decide,  was  whether  the  plaintiffs  had  a  title 
translative  of  property  upon  the  face  of  it,  and  were  in  posses- 
sion under  that  title;  if  they  possessed  and  had  title,  the 
defendant  had  no  right  to  inquire  into  its  defects  in  this  suit. 
The  injunction  must  be  perpetuated,  and  the  defendant  left 
to  his  legal  remedy  in  a  direct  action.  No  principle  is  better 
settled  in  our  jurisprudence,  than  that  no  relative  nullities  in 
titles,  accompanied  with  possession,  even  those  resulting 
from  fraud,  can  be  inquired  into  collaterally.  Many  of  the 
cases  in  which  it  was  so  determined,  are  referred  to  in  the 
decision^  and  others  may  be  found  in  the  reports.  See  Weeks 
vs.  Flower  el  a/.,  9  Loumana^  Rqx/rtSt  379. 


S96  CASES  IN  THE  SUPREME  COURT 

Eastibv  Dm,  The  reason  of  those  decisions  is  founded  in  the  right  which 
^pril,  1839.     possessors  havc  lo  institute  a  possessory  action,  when  they 

D'oBosKOTSTAx  ^^c  dislurbcd  either  in  fact  or  in  law,  against  whoever  causes 

Bno'z  ^^®  disturbance.     The  title  is  only  introduced  to  show  the 

No    reiaiire  beginning  and  extent  of  the  possession,  and  is  not  indispensa- 

Dolliiies  in  titles,  ii     ^     ,•         .    ,        ^  .  ir   i      i  •         /.  .i_ 

ftceompanied  bj  Die  to  the  right  of  action.  Naked  possession  for  more  than 
ereiT'ihoM  re-  ^  Y^^^f  creates  a  presumption  of  ownership  in  the  possessor, 
raiting      from  sufficient  to  put  the  ric^ht  owner  upon  proof  of  his  title,  and 

fnud,  can  be  iQ-  ,  •         •  -  i    .     .J^    .  i- 

quired  into  eoi-  he  must  make  that  proof,  as  plaintiff,  m  a  direct  action 
b*^"jh^"a^  instituted  for  that  purpose ;  he  is  not  permitted  to  throw  the 
^v'ked  burden  of  the  proof  upon  the  possessor,  by  alleging  title, 

•ion  for  more  when  he  is  sued  for  a  disturbance,  and  he  cannot  even  bring 
atei  ^tET'pre^  ^  petitory  action,  till  after  judgment  has  been  rendered  in  the 
DewEf^itf  *the  P^^^^^^'Y  action  ;  and  if  he  has  been  condemned,  not  until 
posseBaor,  suffi-  he  has  satisfied  the  judgment  given  against  him :  Code  of 
right  ^  ^owner  Practice^  artick  55,  This  is  one  of  the  reasons,  if  not  one  of 
Uil^ '^'hc  murt  ^^^  consequences  of  the  maxim  of  law,  beati  possidenie.  It 
make  that  proof  is  in  vain  to  say,  then,  that  if  the  title  of  the  plaintiffs  had 
direct  action  for  been  Called  a  donation,  the  defendant  could  have  made  a 
and  is  noP*°e^i  triumphant  defence  ;  since  if  the  title  was  good  on  the  face 
raitted  to  throw  of  it,  as  a  donation,  and  possession  had  passed  under  it,  the 
proof  onthepoB- defendant  was  estopped  and  could  make  no  defence  at  all. 

i'S?Suc**ihcn£  '^^^  ^^^^^  ^*^  ^^^^  ^^  ^^^  defendant,  not  that  of  the  court; 

israedforadia-  he  should  have  known  that  after  a  possession  of  near  thirty 

So,  the  person  years,  the  plaintiffs  were  entitled  to  be  heard  before  their 

Se  rigK  owner!  ^^^^  ^^^  ^^^  ^^^^  ^^^^^  ^*^^™- 

when  sued  for      In  tlie  case  of  BUsel  and  Wife  vs.  The  Hevrs  ofErwiny  this 

dittarbance,ean-  .  j 

notbrlD^  a  peti-  court  held  Valid  as  a  sale,  an  act  which  the  parties  believed 
tu^aaer^'judg'  ^  be  a  lease  ;  and  the  correctness  of  that  decision  never  was 
ment  in  the  po»-  doubted.  To  dismiss  this  action  for  the  mistake  of  a  name, 
if  he  is  eondem-  would  have  been  trifling  with  justice  and  the  rights  of  the 
has  ttS^fiid  \hc  plaintiffs.  The  case  of  Delogny  vs.  SmUh,  was  very  different 
jadgment  from  the  present ;  there  the  plaintiffs  had  expressly  averred 

in  their  petition,  that  they  claimed  by  inheritance  from  their 
mother,  and  by  a  donation  from  their  father.  Upon  the  trial, 
they  attempted  to  establish  a  title  by  a  transaction  between 
their  father  and  themselves.  The  defendant  objected  to  the 
introduction  of  that  evidence,  and  the  court  considering  it  as 


tw. 

SBOS, 
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contradicting  the  averments  of  the  petition,  sustained  the  Eastku  Dibt. 

objection.     In  the  present  case,  the  plaintiffs  have  not  two     4^**'^  '^^o. 

different  titles:  that  found  in  the  record,  is  the  only  one  n'oBssHOTnAK 

upon  which  they  relied  from  the  beginning  ;  they  have,  it  is 

true,  called  it  a  sale,  when  it  was  a  donation  ;  but  whatever 

be  its  name,  it  was  admitted  in  evidence  without  opposition 

from  the  defendant.   We  found  it  in  the  record,  and  we  acted 

upon  it  as  we  were  bound  to  do.     If  it  came  there  improperly, 

the  defendant  neglected  the  means  of  preventing  it,  and  when 

they  say  the  decision  of  the  court  has  taken  them  by  surprise, 

they  forget  that  they  argued  the  case  at  length,  on  the  sup* 

position  that  the  title  of  the  plaintiffs  might  be  a  donation, 

and  asked  us  repeatedly  to  remand  the  case  if  we  should 

come  to  that  conclusion.     The  only  thing  of  which  they 

seem  not  to  have  been  aware,  was,  that  if  the  plaintiff's- title 

was  a  donation,  they  must  have  recourse  to  a  direct  action  to 

avoid  it.     The  distinction  attempted  to  be  drawn  between 

this  case  and  that  of  Holmes  vs.  Patterson^  will  not  stand  the 

test  of  examination.     After  the  plaintiff  in  that  case  had 

made  out  his  title,  the  defendant  was  bound  to  make  out  his 

also :  he  could  not  hold  the  property  unless  he  did.     He 

claimed  by  virtue  of  a  sale,  and  the  court  maintained  him  in 

bis  possession  under  a  donation.     According  to  the  position 

assumed  by  the  defendant's  counsel,  that  judgment  was 

wrong.      It  should   have  been  in   favor  of  the  plaintifls, 

reserving  to  the  defendant  his  rights  under  a  donation. 

That  the  title  of  the  plaintiff's  ancestor  was  valid,  as  a 
donation,  under  the  laws  of  Spain,  we  cannot  for  a  moment 
doubt.  It  would  be  valid  as  such,  even  now.  The  authority 
cited  from  Voety  appears  to  us  conclusive,  and  no  attempt 
has  been  made  to  answer  it.  It  is  contended  that  the  clauses 
which  Febrero  mentions  as  usual  in  acts  of  donation,  are  not 
all  found  in  the  deed  of  the  plaintiffs.  Let  it  be  so,  and  what 
results  from  it  1  Simply  that  the  notary  may  have  rendered 
himself  liable  to  censure,  and  not  that  the  validity  of  the  act 
was  in  any  manner  affected  by  the  omission.  If  the  defend- 
ant's counsel  had  read  on  a  little  further,  they  would  have 
found,  also,  the  forms  and  clauses  of  style,  in  acts  of  sale. 
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Eimav  DitT.  This  did  not  prevent  verbal  sales,  or  verbal  donatione,  when 

4^»  ^^^'     tradition  followed,  from  being  valid.     In  donations,  particu- 

ii>ttmeBiroTiTAL  l^rly,  no  form  or  clause  was  required,  under  pain  of  nullity ; 

BMm.        ^^  consent  of  the  parties ;  the  thing  given  and  the  tradilioD, 

Under    the  were  sufficient. 

o^Tog  'dona-      French  authorities  lose  much  of  their  weight,  when  applied 

euUr  fopnT'tr  ^®  ^^^  present  case,  because  they  refer  to  a  system  of  laws 

eiauie  was  re-  under  which  donations  and  sales  of  real  estate  must  be  made 

quired ;  the  eon-  ...  •  .  •      i       ^  .  «  j 

•ent  of  the  t»r-  m  Writing,  and  m  a  particular  form,  m  order  to  produce  any 
ghlSn/'^Md^'till  ®ff^^  •  ^^  y«^  Pothier^  the  greatest  of  the  French  commcn- 
tradition    were  lators,  says,  that  even  there,  the  sale  of  a  valuable  estate  for 

■uffieient    BTen  .  •  .         .  j 

verbal  ales  and  a  CTowu,  IS  a  donation,  bocause  a  crown  is  not  a  pnce ;  and 
pmlitted.  whra  ^^  ^  crown  IS  not  a  price,  there  is  necessarily  no  price  at  all ; 
tradition  foUow-  ^nd  then  what  becomes  of  the  principle  laid  down  by  (Ttiifton, 

S^fl|^ 

that  a  deed  must  be  valid  in  law  as  a  sale,  before  it  can  produce 

any  effect  as  a  donation.  He  has  evidently  adopted  the  doctrine 

of  Aitil,  upon  which  Foet  comments,  without  understanding  it 

Taking  without  any  limitation  the  words  of  the  author,  that 

a  sale  without  a  price,  is,  as  if  it  never  had  been  made, 

pro  non  facia  Mt,  he  has  argued  that  if  it  is  null  and  has 

A  laie  without  «iever  been  made,  it  can  produce  no  effect  even  as  a  donatioo, 

fi^it^o8%rioet  And  has  given  us  at  great  length,  the  benefit  of  his  discoYery- 

a  SS^'^w^UaSt  ®"^  ^^^^  expressly  tells  us,  that  the  text  of  the  Roman  laws 

of  one  of  the  es-  and  the  commentary  of  Paul  upon  them,  are  not  to  be  thus 

Stis  of  thatDon-  Understood,  and  lays  down  the  rule,  that  a  sale  without  a 

JJSU'^fd^^M  P™®>  ^  *  fictitious  sale,  although  null  as  a  sale  for  want 

a  donation,  jpro-  of  one  of  the  essential  requisites  of  that  contract,  is  valid  as  a 

foUowi.  donation,  provided  tradition  follows. 

We  take  the  opinions  of  Vo€t  and  Ptkhkr^  in  preference  to 
that  of  GfutMon,  and  we  are  satisfied  with  the  correctness  of 
the  decision.  The  rights  which  the  defendant  may  have  on 
account  of  the  revocation  of  the  donation,  by  the  subsequent 
birth  of  children  to  the  donor,  are  left  open  to  him,  subject  to 
the  Spanish  laws,  which  provided  that  donations  might,  in 
such  cases,  be  revoked  or  reduced  when  they  included  all,  or 
the  greater  part  of  the  estate  of  the  donor. 

The  rehearing  is  refused. 


i 
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CANNON  t^^.  LABA&RE. 

AFFBAL  FROM   TRt   COURT  OF  THR    FIRST  JUDICIAL   DISTRICT,  JDDGS 

BUCHANAN   FRRMBINO, 

The  certificate  of  the  recorder  of  mortgages  is  prima  facie  evidence  of  the 
matters  it  contains.  It  devolves  on  the  adverse  party  to  show  informali- 
ties, or  that  the  renunciations  or  raising  of  the  mortgages  mentioned  in 
the  certificate  are  irregular. 

Parole  evidence  will  not  be  received,  to  show  that  on  diligent  examination 
of  the  records  of  the  parish,  no  act  of  raising  certain  mortgages  could  be 
found.    It  is  not  the  best  evidence. 


Eastsrv   DlST. 
^prtif  1899. 

CAiriroK 

LABARBS. 


la  dissolving  injonotions,  interest  can  only  be  allowed  on  the  ttmmmi  of  tbt 
judgment  actually  due. 

This  is  an  injunction  case.  The  plaintiff  in  injunction 
having  purchased  three  arpents  of  land  from  the  defendant, 
in  February,  1887,  for  forty-five  thousand  dollars,  one-third 
of  which  was  paid  in  cash,  leaving  thirty-six  thousand  to  be 
paid  by  instalments.  When  twenty-four  thousand  dollars 
became  due  and  remained  unpaid,  the  defendant  obtained  an 
order  of  seizure  and  sale  for  the  whole  debt.  The  plaintiff 
alleges  in  support  of  his  injunction  against  this  order,  that 
the  defendant  has  failed  to  raise  several  mortgages  existing 
on  the  property,  and  (o>  procure  bis  wife's  renunciation  of  her 
right  of  mortgage,  as  stipulated  in  the  act  of  sale.  A  general 
denial  was  pleaded. 

Upon  these  allegations  and  issues  the  cause  was  tried. 

On  the  trial,  the  plaintiff  offered  parole  testimony,  to  show, 
that  after  due  and  diligent  examination  of  the  records  in  the 
parish  judge's  office,  for  the  parish  of  Jefferson,  in  which  the 
property  purchased  by  him  is  situated,  the  witness  was  una- 
ble to  find  any  acts  by  which  it  appeared  that  the  mortgages 
mentioned  in  the  petition  were  raised,  according  to  the  stipu- 
lations in  the  act  of  sale  ;  or  any  act  showing  the  renuncia- 
tion of  the  defendant's  wife  ;  and  that  this  examination  was 
made  since  the  issuing  of  the  *  order  of  seizure,  ftc.  The 
defendant's  counsel  objected  to  the  introduction  of  this  testi- 
mony, which  was  sustained  by  the  court,  on  the  ground,  thai 


LABAMRI« 
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EAfmir  DitT.  parole  evidence  could  not  be  received  ;  that  the  only  mode 
4^'^  '>^^'     of  making  this  proof  was  by  the  production  of  the  record,  or 
cAHRov        the  certificate  of  the  parish  judge  or  ofljcer  keeping  ihe 
records^  &c.     The  plaintiffs  counsel  excepted  to  the  opiDJOQ 
of  the  court. 

Tiie  defendant  produced  in  evidence  the  certificate  of  the 
parish  judge  and  ex^fficio  recorder  of  Dfiortgages  for  the 
parish  of  Jefferson,  showing  that  all  the  mortgages  meDtioned 
in  the  act  of  sale  were  raised. 

On  this  evidence,  the  district  judge  dissolved  the  injunc- 
tion, and  gave  ten  per  cent,  interest  on  the  entire  sum  of 
thirty-six  thousand  dollars,  when  there  was  only  twenty-four 
thousand  dollars  due,  at  the  time  of  suing  out  the  order  of 
seizure. 

The  plaintiff  appealed. 

Jlfocreody,  for  the  appellant. 

Labarre  and  Derhignyy  ctmira, 

Ro8tf  /.,  delivered  the  opinion  of  the  court. 

The  defendant  having  issued  an  order  of  seizure  upon  a 
mortgage  retained  by  him,  to  secure  the  payment  of  the  price 
of  a  tract  of  land,  which  he  had  sold  to  the  plaintiff,  the 
latter  obtained  an  injunction,  and  asked  for  a  rescission  of 
the  sale,  on  the  ground,  that  the  mortgages  existing  on  the 
property  at  the  time  of  the  purchase,  had  not  been  raised  by 
the  defendant,  in  conformity  with  his  stipulations,  and  were 
still  in  force,  and  that  the  wife  of  the  defendant  in  particular 
had  not  removed  her  right  of  mortgage. 

The  defendant  filed  a  general  denial,  and  produced  in  evi- 
dence, on  the  trial  of  the  cause,  a  certificate  of  the  recorder 
of  mortgages,  of  the  parish  in  which  the  property  is  situated, 
showing  that  the  wife  of  the  defendant  had  duly  renounced, 
and  that  previous  to  the  date  of  the  order  of  seizure,  the 
mortgages  mentioned  in  the  "sale  to  the  plaintiff  had  all  been 
raised,  and  no  others  existed  upon  the  property  except  that 
of  the  defendant.  Judgment  was  given  in  favor  of  the 
defendant  in  the  first  instance,  and  the  plaintiff  appealed. 
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The  certificate  of  the  recorder  of  mortgages  is  prima  fade  EUnKRir  Dm, 
conclusive  against  the  plaintiflPs  pretensions.  .^prtf,  t839. 

If  the  renunciation  of  the  wife  was  not  in  due  form,  or       cahkoit 
informalities  existed  in  the  raising  of  the  other  mortgages,      iabaiIiib. 
it  was  his  duty  to  show  it.     He  attempted  to  introduce  a    The  certificate 
witness  to  prove,  that  he  the  witness,  after  a  due  and  dili-  of  mortgn^s  u 
gent  examination  of  the  records  of  the  parish,  could  find  no  ^jj^-^"^*  ^i^* 
act  by  which  the  mortgages  had  been  raised,  and  that  the  m«iters  it  con- 

.    J  ,  1111  I  .     .  i.    I       tains.  It  devoWei 

Judge,  when  asked,  could  not  procure  the  renunciation  of  the  od  the  Rdvene 
wife.  The  judge  correctly  rejected  that  evidence  ;  it  was  rnfo?mliitiM°w 
not  the  best  in  the  power  of  the  party,  or  of  which  the  nature  *^»*  **>«  remmci- 

-,  1.1  r       j^  ations  or  raising 

of  the  case  admitted.  of  the  mortgages 

There  is  nothing  in  the  exception  taken  to  the  opinion  of  ^rt^*^te/"  Ire 
the  court,  ordering  the  case  to  be  tried  summarily.     The  »rreK«i»r. 
trial  took  place  in  strict  conformity  with  the  Code  of  Practice,  dence  Viii  not 

mi_      'J        ij*       ••        *!_••         *•  'J  ^,be   received    to 

The  judge  m  dismissing  the  injunction  gave  judgment  in  show  that  ondi- 
soUdo  against  the  plaintiflTand  his  surety  on  the  bond,  for  ten  "f^'^of^he  *%I 
per  cent,  interest  upon  the  total  amount  of  the  mortgage,  oords  of  the  pa- 
The  plaintiff  alleges  in  this  court,  that  one-third  of  that  sum  ing certain mort- 
wasnot  due  at  the  time  of  the  seizure,  and  that  the  court  5f£f,1  ^^i!^^  ^^ 

'  lonnd  •    11  IS  not 

erred  in  allowing  interest  upon  it.  The  act,  further  amend-  ^^^  best  cvi- 
ing  the  Code  of  Practice,  approved  on  the  25th  of  March,  in  dissolving 
18S1,  provides,  that  where  an  injunction  is  dissolved,  the  |Sert*iaroni^ 
court,  in  the  same  judgment,  shall  condemn  the  plaintiflTand  ^  allowed  on 

i_.  .   .     1      ^  II  1       1   i.      1  .  **»«    amount   of 

his  surety,  jointly  and  severally,  to  pay  to  the  defendant  lote-  the  judgment 
rest  at  the  rate  of  ten  per  cent,  per  annum  on  the  amount  of  *®^*^*y  **"*• 
the  judgment,  and  no  more  than  twenty  per  cent,  as  dama- 
ges, unless  damages  to  a  greater  amount  be  proved.  The 
court  does  not  appear  to  have  allowed  any  thing  on  account 
of  damages,  and  as  the  order  of  seizure  could  only  be 
obtained  upon  that  part  of  the  debt  then  due,  we  are  of 
opinion,  that  interest  should  not  have  been  allowed  upon  the 
whole  amount  of  the  mortgage. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  amended,  so  as  to  allow 
the  defendant  a  judgment  against  Maurice  Cannon  and 
Thomas  Barrett,  in  soUdoy  for  interest  at  the  rate  of  ten  per 
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Eabtkhv  Dm.  cent,  per  annum,  from  the  llih  of  July,  18S8,  till  paid,  on 
^fini,\ssi9.     twenty-four  thousand  dollars,  instead  of  tbirty-eix  thousand 

oBOBuie  ST  AL.  doUars ;  and  that  it  be  otherwise  affirmed  with  costs  in  the 
KMUMBUAAB.  DistHct  Court ;  those  of  the  appeid  to  be  paid  by  the 
defendant  and  appellees. 


GR0NIN6  ET  AL.  V8.  W.  AND  L.  KRUMBHAAR. 


♦ 


AP?BAL    FROM    THE    COURT    OF   THE    FIRST  JUDICIAL   DISTRICT,  JUDGE 

BUCHANAN    PRBSIDINO. 

Ao  Rooeptance  for  aoconunodation  of  the  drawen  of  a  bill  of  exchange,  ia 
essentially  a  credit  given  to  them,  and  they  cannot  be  made  liable  to  the 
suit  of  the  acceptors  before  maturity  or  payment  of  the  bill. 

When  the  suit  or  demand  is  premature,  or  when  the  obligation  sued  on  ia 
conditional,  and  its  execution  demanded  before  the  condition  has  been 
fblfilled,  the  action  must  be  dismissed. 

This  is  an  action  on  an  account  current,  between  the 
plaintiffs  and  defendants,  for  a  balance  due,  according  to  a 
statement  on  the  account  annexed  to  the  petition. 

The  account  of  plaintiffs  appears  to  be  made  up  to  the 
SOth  June,  1836,  by  which  they  charge  the  defendants  with 
the  amount  of  their  draft  in  favor  of  Geo.  C.  Morton,  of  Bal- 
timore, and  accepted  by  plaintiffs,  for  two  thousand  dollars, 
payable  the  12th  and  15th  August  following. 

The  present  suit  was  instituted  by  attachment  the  4th 
August,  18S6,  before  the  large  draft  became  due. 

The  attorney  appointed  to  represent  the  defendants, 
pleaded  a  general  denial,  and  specially  denied  that  the 
defendants  were  indebted  to  the  plaintiffs  in  any  sum,  at  the 
inception  of  this  suit. 

It  was  shown  or  admitted,  that  the  bill  of  exchange  or 
draft,  which  formed  the  principal  item  in  the  account  sued 
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oo,  was  accepted  for  the  accommodation  of  the  defendants,  Eastxeit  Dm. 
the  drawers  thereof.     The  district  judge  was  of  opinion,  the     •^^'^  >*39. 
liability  of  the  plaintiffs  to  pay  this  draft,  attached  imme-  ^omiwo  bt  al! 
diately  on  the  acceptance,  which  was  previous  to  the  com-  ^* 

mencement  of  suit ;  and  their  claim  on  the  defendants  also 
attached  at  the  same  ntoment.  Judgment  was  rendered  for 
the  plaintiffs,  from  which  the  defendants  appealed. 

G.  B.  Duncan^  for  the  plaintiffs. 

Ehn/ny  for  the  appellants. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  claim  a  balance  of  one  thousand  nine 
hundred  and  thirty-one  dollars  and  eighty-seven  cents,  on  an 
account  in  which  they  credit  themselves  with  the  sum  of  two 
thousand  dollars,  the  amount  of  a  draft  of  the  defendants 
drawn  on  them,  payable  the  12th  and  15th  August,  1836. 
The  defendants  denied  that  they  were  in  any  manner 
indebted  to  the  plaintiffs  on  the  4th  of  August,  1836,  the 
period  of  the  inception  of  the  suit. 

There  was  judgment  for  eleven  hundred  and  eighteen 
dollars  and  forty-seven  cents,  in  favor  of  the  plaintiffs,  and 
the  defendants  appealed. 

The  sole  question  presented  for  our  solution,  is  that  which 
relates  to  the  correctness  of  the  opinion  of  the  first  judge, 
which  decides  that  the  suit  was  not  premature. 

He  concluded  that  the  liability  of  the  plaintiffs  immediately 
accrued  on  their  acceptance  of  the  bill,  and  that  as  it  was 
drawn  for  the  accommodation  of  the  defendants,  the  liability 
of  the  latter  attached  immediately.  for  noeommoda- 

We  are  unable  to  concur  in  this  decision.  The  circum-  OT^of^a^ln  of 
stance  of  the  bill  having  been  accepted  for  the  accommodation  «©^nge.  »•  «»- 
of  the  drawers,  repels  the  idea  that  the  latter  were  liable  to  dit  given  to 
the  suit  of  the  acceptors  immediately  upon  the  acceptance,  mnot  be  made 
An  accommodation  is  essentially  a  credit  to  the  person  for  '****!®  *°  ***®  "^^ 

•'  "^  of  the  aecepton 

whom  it  is  made.     If  the  drawer  became  by  the  acceptance  before  matanty, 
instantly  liable  to  the  acceptor's  suit,  the  acceptance  would  ule ^lu^^ 


va. 
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EimM  Dm.  not  be  a  favor  to  bim ;  it  being  immaterial  whether  be  gave 

^firii,  i%s9.     his  moDey  to  the  payee  or  drawee  of  the  bill.     All  thai  the 

wiLujjcB      latter  can  expect,  is^  that  ihe  drawer  should  place  funds  in 

his  hands  on  the  last  day  of  grace,  or  reimburse  him  the  day 

after ;  till  which,  his  call  on  the  drawer  is  premature* 

The  Code  of  Practice  provides,  that  when  the  demand  is 

premature,  that  is  to  say,  when  the  action  has  been  brought 

When  the  suit  before  the  debt  had  become  due,  the  suit  must  be  dismissed, 

premature,    or  leaving  to  the  party  his  right  to  bring  his  action  in  due  time, 

ntfon  ^wed^on  article  158.     Further,  the  acceptor's  claim  on  the  drawer  is 

18    eondttionai,  conditional,  that  is  to  say,  dependent  on  his  payment  of  the 

auditsexeotttion  .  ...     ,«,..#/.  *  •_     j.       •        j 

demanded  be-  bill.  The  suU  IS,  therefore,  premature,  and  must  be  dismissed, 
t^  has  ^eVn  ^^  ^^^  obligation  be  conditional,  and  its  execution  be  demanded 
fnifiiied,  the  ao-  before  the  condition  has  been  fulfilled.     Ibid. 

tion     must     be 

dismissed.  It  is  lastly  Urged,  that  the  defendants,  who  reside  in 

Philadelphia,  have  made  an  assignment  of  their  goods  for  the 
benefit  of  their  creditors.  As  this  assignment  does  not  pre^ 
vent  their  creditors  here  from  suing  them,  it  does  not  render 
their  passive  debts  inunediately  exigible. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  plaintiff's  suit  be  dismissed,  with  costs  in 
both  courts. 


I  1S140II 
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WILLIAMS   V8.    BARTON. 

APPEAL   FROH  THB   COURT  OF  THE   TBIRD  JUPICIAL  DISTRICT,  FOR  THE 
PARISH  OF  EAST  BATON  ROUGE,  THE  JUDGE  OF  THE  EIGHTH  PRESIDING. 

If  the  defendant,  on  the  trial,  abandons  title  to  the  property  claimed  in  the 

petition,  bat  insists  on  his  claim  for  damages  set  ap  in  compensation  of 

the  plaintiff's  demand,  and  the  latter  permits  the  case  to  go  to  the  jory 

in  this  manner,  without  objection,  the  verdict  and  judgment  will  not  be 

«  disturbed  on  this  ground. 


« 


■ABT0II4 


OF  THE  STATE  OF  LOUISIANA.  406 

Where  the  defendant  gave  up  the  practice  of  law  in  New-Orleane,  and  Qastbhh  Diet* 
entered  into  a  contract  with  the  plaintiff,  by  which  he  removed  to  East      April,  1839. 
Baton  Rouffetand  took  upon  him  the  cultivation  of  an  estate  and  planta-  ===^== 
tion,  in  conjunction  with  the  plaintiff's  son ;  on  a  disagreement  between  V9, 

the  parties,  the  contract  was  dissolved,  and  the  plaintiff  sued  to  recover 
the  possession  of  the  estate :  Held^  that  the  defendant  cannot  recover 
damages  for  the  lost  of  hi*  practice  in  New-Orleans,  at  for  a  breach  of  the 
eonlracl.  His  absence  was  not  the  consequence  of  a  breach  of  the  con^ 
tract  by  the  plaintiff,  but  of  the  contract  itself. 

Damages  for  a  breach  of  contract  are  those  which  are  incidental  to  and 
caused  by  the  breach,  and  may  reasonably  be  sapposed  to  have  entered 
into  the  contemplation  of  the  parties  at  the  time  of  making  the  contract  • 

No  action  can  be  sastained  on  a  breach  of  promise  to  make  a  donation. 

This  18  a  petitory  actiooy  in  which  the  plaintiff  seeks  to 
recover  an  estate,  or  tract  of  land,  called  iM  Arlington  estate^ 
in  the  parish  of  East  Baton  Rouge,  together  with  the  slaves^ 
cattle  and  horses,  stock  and  fanning  utensils,  and  the  gronir-i 
ing  crop  thereon,  which  were  in  the  possession  of  the  defend* 
ant,  and  which  the  plaintiff  alleges  are  illegally  and  unjustly 
withheld  from  him.  He  also  alleges,  that  he  has  suffered 
ten  thousand  dollars  in  damages,  by  reason  of  the  illegal 
detention  of  said  estate ;  and  he  prays  judgment,  declaring 
him  to  be  the  true  owner,  and  to  be  put  in  possession  of  said 
property ;  that  it  be  sequestered,  together  with  the  crop,  and 
that  he  also  have  judgment  for  his  damages  and  all  costs. 

The  defendant  pleaded  a  general  denial,  except  as  to  such 
allegations  as  were  expressly  admitted,  and  required  strict 
proof  of  every  allegation  not  admitted. 

He  expressly  averred  that  he  was  in  possession  in  virtue  of 
a  mutual  understanding  between  the  parties ;  that  one  half 
of  the  plantation  and  slaves  was  bestowed  as  a  donation  on 
him  and  his  wife  (the  daughter  of  the  plaintiff) :  and  he  fur* 
ther  avers,  that  if  he  and  his  wife  are  not  adjudged  to  be  the 
owners  of  one  half  of  said  plantation,  that  then,  availing 
himself  of  the  law  allowing  demands  in  reconvention,  he 
expressly  states,  that  before  his  marriage  and  removal  to 
Baton  Rouge,  he  exercised  the  profession  of  an  attorney  and 
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EmxEv  Dm.  counsellor  at  law  in  the  city  of  New-Orleans,  then  having  a 

April,  I8S9.     lucrative  and  still  increasing  practice ;  and  that,  by  the  in- 

^n;uAi«     duceraents  and  solicitations  of  the  plaintiff,  he  was  prevailed 

^'  on  to  chanfi^e  his  residence  and  remove  to  the  plantation, 

and,  in  consequence  thereof,  he  sustained  a  loss  and  injury 

to  the  amount  of  ten  thousand  dollars,  which  he  pleads  in 

compensation  against  the    plaintiff's  claim   for  damages. 

The  defendant  sets  up  further  demands  for  his  improvement 

of  the  plantation ;  for  the  plaintiff's  share  of  the  expenses, 

and  other  claims  for  articles,  hands  and  utensils  furnished  to 

a  considerable  amount,  which  he  prayed  might  be  allowed 

him. 

Upon  these  pleadings  and  issues,  the  cause  was  tried 
before  the  court  and  a  jury. 

It  appeared  in  evidence,  that  the  defendant  was  the  son- 
in-law  of  the  plaintiff,  and  that  the  latter  was  desirous  of 
establishing  him  and  his  daughter  on  a  plantation.  For 
this  purpose,  the  plaintiff  purchased,  in  the  spring  of  183S,  a 
sugar  and  cotton  plantation  on  the  Mississippi  river,  in  the 
parish  of  East  Baton  Rouge,  known  as  the  Arlington  estate ; 
and  at  the  instance,  and  in  compliance  with  several  letters 
written  by  the  plaintiff,  the  defendant,  with  his  fttmily, 
removed  from  New-Orleans  about  the  middle  of  May,  1833, 
and  established  himself  in  the  cultivation  of  the  Arlington 
estate,  in  conjunction  with  the  plaintiff,  his  son  residing  on 
the  plantation  with  the  defendant. 

It  was  clearly  shown,  from  the  plaintiff's  letters  to  the 
defendant,  that  the  former  was  to  furnish  all  the  hands  and 
supplies  for  the  plantation,  and  to  pay  the  expenses  of  the 
improvements  to  be  put  on  it.  The  expense  account,  how- 
ever, showed  that  the  business  of  the  plantation  was  carried 
on  by  the  co-partnership  name  of  Barton  &  Williams.  This 
was  confined  to  the  cultivation,  and,  it  would  appear,  to  the 
profits  and  revenues  arising  therefrom ;  but  the  plaintiff 
received  the  crop  of  1833,  after  paying  the  expenses.  It  was 
also  understood,  and  so  the  witnesses  declare,  that  one  half 
of  the  plantation  and  slaves  was  considered  as  belonging  to 
the  defendant  and  his  wife,  being  made  as  a  donation  to 
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them.     The  witnesses  state  the  declarations  of  the  plaintiff  EAvrKmr  Din. 
to  this  effect.     It  was  also  shown,  that,  in  February,  1834,     -^i^  i839. 
the  defendant  entered  into  co-partnership  with  one  Wallace,      wiloams 
for  the  cultivation  of  Arlington   plantation  that  year,  of         '^' 
which  the  plaintiff  was  apprised,  and  made  no  objection. 

In  the  following  summer,  a  disagreement  between  the 
plaintiff  and  defendant  took  place,  and  the  latter  being  in 
possession,  and  considering  himself  as  part  owner,  claimed 
the  right  to  keep  the  possession.  This  suit  was  instituted 
the  beginning  of  August,  1834,  and  the  plaintiff  had  the 
Arlington  estate  sequestered,  and  placed  in  the  custody  of 
the  law. 

The  defendant  showed,  by  the  depositions  of  several  gen- 
tlemen of  the  bar  in  New-Orleans,  that  when  he  quit  the 
practice  of  law  and  went  to  Arlington,  he  was  in  the  enjoy- 
ment of  a  good  practice,  which  was  increasing,  and  that  it 
was  worth  from  ten  thousand  to  twelve  thousand  dollars  per 
annum.  He  also  made  proof  of  other  demands  on  the  plain- 
tiff, growing  out  of  the  cultivation  of  the  plantation  in  part- 
nership between  them. 

The  cause  was  submitted  to  a  jury,  who  found  a  verdict 
for  the  defendant,  and  plaintiff  in  reconvention,  in  the  sum 
of  ten  thousand  four  hundred  and  forty-four  dollars:  where- 
upon the  court  rendered  the  following  judgment : 

**  This  cause  came  on  for  trial,  and  was  submitted  to  a 
jury ;  on  the  argument,  the  defendant  abandoned  all  claim 
as  to  the  title  of  the  property  set  forth  in  the  petition,  and 
submitted  the  case  on  the  issue  of  damages  claimed  in  com- 
pensation and  reconvention.  The  jury  entered  a  verdict  in 
favor  of  the  defendant  for  the  sum  of  ten  thousand  four 
hundred  and  forty-four  dollars ;  and  the  court  being  of 
opinion  that  the  verdict  of  the  jury  is  supported  by  the  law 
and  the  evidence:  it  is,  therefore,  ordered,  adjudged  and 
decreed,  that  the  defendant,  Seth  Barton,  do  recover  from 
the  plaintiff,  John  C.  Williams,  the  sum  of  ten  thousand  four 
hundred  and  forty-four  dollars :  It  is,  therefore,  ordered  and 
adjudged,  that  John  C.  Williams  be  decreed  to  be  the  lawful 
owner  of  the  Arlington  plantation,  and  the  property  seques- 
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fiAmmx  DisT.  tered  thereon ;  and  that  the  defendant  recover  bi$  coste  to 
4Mi  »s»'     be  taxed**' 

wiluamT^     From  this  judgment  the  plaintiff  appealed ;  and  the  de-» 
!*v  fendanf,  for  answer  to  the  petition  of  appeal,  avers  there  is 

no  error  in  the  judgment,  and  prays  that  the  same  be  con* 
firmed. 

[This  case  was  argued  at  great  length  in  written  briefe, 
and  orally  by  the  parties  on  the  mass  of  evidence  introduced 
into  the  record;  but  as  the  case  was  decided  on  different 
principles  from  those  embraced  in  the  arguments,  it  would 
be  useless  to  present  them  m  exienaOy  and  impossible  to  give 
tbem  in  a  condensed  form,  so  as  to  embrace  the  points 
settled  in  the  case.] 

•SL  Jf.  Ogden  and  C.  M.  Conrad^  for  the  plaintiff  and 
appellant. 

£Iam,  and  Barton  m  propria  persaimm,  on  the  part  of  the 
defence. 

EfistUf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  instituted  this  suit  against  the  defendant,  for 
the  recovery  of  a  plantation  called  Arlington,  with  the 
negroes,  cattle  and  farming  utensils  thereto  belonging.  The 
defendant,  on  the  trial  of  the  cause,  abandoned  all  preten- 
sions to  the  title  and  possession  of  the  property,  and  confined 
his  claim  to  a  sum  of  money  which  he  set  up  in  cbmpensa- 
tion  to  certain  damages  which  the  plaintiff  had  alleged  he  had 
sustained,  in  consequence  of  the  defendant's  acts,  to  the 
amount  of  ten  thousand  dollars. 

The  plaintiff  offered  no  evidence  in  support  of  damages; 
the  defendant  adduced  evidence  to  establish  the  different 
sums  claimed  in  compensation,  and  the  jury  gave  the  defend- 
ant a  verdict  against  the  plaintiff  for  the  sum  often  thousand 
four  hundred  and  forty-four  dollars.  Judgment  Was  rendered, 
giving  the  estate  and  negroes  to  the  plaintiff,  and.  confirming 
the  verdict.    From  this  judgment  the  plaintiff  has  appealed. 
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■ 

Oar  attention  has  been  called  to  the  manner  and  time  in  EAnrxBn  Dmt. 
which  the  defendant,  during  the  trial,  abandoned  his  claim  to     >^^A  »839. 
the  title  of  the  property  in  dispute.     We  think  that  the  party      wiuiams 
ought  to  have  applied  to  the  court  for  relief,  when  the  act      bartoit. 
occurred  of  which  they  complain,  but  as  they  let  the  matter    ^  the  defend- 

Ant  on  the  tftftl 

go  to  the  jury  without  objection,  and  without  requiring  the  abaodons  tiiie  to 
charge  of  the  judge  in  relation  to  it,  this  court  ought  not  to  oUimed^hirthe 
interfere  in  their  behalf.     We  have  no  reason  to  believe  that  p.ct«tion,  but  in- 

nsls  on  his  claim 

an  application  to  the  court  below,  would  not  have  protected  for  damages  set 
them  against  surprise,  and  if  any  detriment  has  resulted  to  tionoftheplfd^ 
the  cause  from  the  withdrawal  of  part  of  the  defence  by  the  J^^'*  the*"atter 
defendant,  it  would  be  unjust  in  this  stage  of  the  proceed-  permits  the  ease 
ings,  to  subject  him  to  the  expense  and  delay  of  another  trial,  [„  ^his^ manner^ 
for  an  act  in  which  the  plaintiff  acquiesced,  and  the  effects  J^^jl^  verSlS 
of  which  he  could  have  avoided  at  the  time  it  occurred.  and    judgment 

_,,  ,  ,  .  .     i.  1         will  not  be  dia- 

The  controversy  between  the  parties  grew  out  of  an  under-  turbed  on  this 
standing  between  them,  for  the  purchase  and  cultivation  of  s^^^* 
the  estate  which  was  the  subject  of  the  plaintiff's  demand. 
The  defendant  was  the  son-in-law  of  the  plaintiff,  and  what 
passed  between  them  in  the  inception  of  this  undertaking, 
was  modified  by  the  intimate  relations  of  confidence  and 
friendship,  and  seems  to  us  to  have  been  dependent  on  their 
continuance.  The  plaintiff  was  desirous  of  establishing  the 
defendant  on  the  estate,  in  partnership  with  his  son.  The 
plaintiff  was  to  furnish  the  means ;  no  advance  was  to  be 
required  from  the  defendant,  who  was  to  remove  from  the 
city,  and  jointly  with  the  plaintiff's  son,  conduct  the  affairs 
of  the  plantation.  This  project  did  not  long  succeed,  and 
fifteen  monihs  after  the  defendant  took  possession  of  the 
Arlington  Place,  this  suit  was  instituted,  and  the  property 
sequestered. 

The  only  contract  which  we  can  notice  as  having  existed 
between  the  parties,  is  a  contract  on  the  part  of  the  plaintiff 
for  the  use  and  cultivation  of  the  Arlington  plantation,  by 
the  defendant  and  his  son,  in  partnership,  for  which  he,  the 
plaintiff,  was  to  furnish  the  funds.  Supposing  that  this  con- 
tract ceased  by  the  interruption  of  the  relations  of  amity 
between  the  parties,  (and  we  feel  ourselves  unable  to  come 
52  VOL.  XIII. 
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B4STEUX  DitfT.  lo  any  other  conclusion   on   the    subject,)  we  proceed  to 

>^/iit7, 1839.     examine  the  claims  of  the  defendant  for  indemnity. 

WILLIAMS  He  claims  the  sum  of  ten  thousand  dollars  for  the  loss  of 

BAiiTON.       ^i^  professional  earnings  in  New-Orleans,  during  the  lime  he 

NVhei-eihede-  ^yas  in  Baton  Rouge.     The  defendant  was  at  the  bar  in  this 

feiidiint  gave  up     .  •  •         ■  i        a    i-       - 

the  nrRGtice  of  City,  and  by  the  contract  he  was  to  remove  to  the  Arlington 
lerns^and  eniel^  Place.  He  removed  there  accordingly,  at  the  instance  of  the 
cd  into  a  con-  plaintiff,  in  May,  183S,  and  so  far  as  relates  to  this  matter, 

tract    with     the  '^  '  ■''  '  ' 

plaintiff;       by  must  be  considered,  as  he  was  in  fact,  residing  there  up  to  the 

which  lie remov-    .  -^,       .      ,.,    ..  ^^l*  •. 

ed  toRatt  Baton  ^^^^  of  ^he  institution  Of  thiS  SUlt. 

Kmige,  and  took  jjjg  removal  from  this  city,  and  the  loss  of  his  practice  at 
cultivation  of  an  the  bar  during  his  absence,  was  not  the  consequence  of  the 
totion  Tn  ^con-  breach  of  the  contract  on  the  part  of  the  plaintiff,  but  of  the 
iSiiff'I' wn!  co»lracl  itself.  By  the  agreement  itself,  he  was  to  remove 
on  a  disagree-  from  New-Orleans,  and  would  have  equally  lost  his  practice 

mcnt      between  ^  lyn     ^  rvn         • 

the  parties,  the  whether  the  Contract  was  fulfilled  or  not.  The  damages 
MUeT^and  tile  ^'***^'^  ^  party  can  recover  on  a  breach  of  a  contract,  are 
plaintiff  sued  lo  those  which  are  incidental  to  and  caused  by  the  breach  :  and 

recover  the  pos-  i.     .  ..  . 

session  of  the  es-  may  reasonably  be  supposed  to  have  entered  mto  thecontero- 
ihJ    defendant  plci<^ion  of  the  parlies  at  the  time  of  the  contract.     Louisiana 

«innot    recover  Qode^  1928. 
damages  for  the 

loss  of  his  prao-  Ordtnairement  hs  parties  sofU  censies  fC avoir  prevu  ks  dam^ 
leusT  as^^or'a  magea  et  tntirSts  que  le  crianeler^  par  PinexecuUon  d^obUgaHotif 
^'^^'ct  ^^  Hi«  P^**"'^*'  aouffrir  par  rapport  U  la  chose  m^ie  qui  enaiie  Vobj^. 
absence  was  not  Domm  et  ffUeresffe,  propter  ipsam  rem  non  liabitam.  Pothier  on 
ot^  s^^b^lh^Tt  Obligationtj  section  161.     See,  also,  6   ToulKer,  section  286 

«::  w°."n™(r:  b'^  «*  *«?•.  »°  ^^e  same  effect 

of  the  contract      We  leave  out  of  view  all  that  part  of  the  claim  of  the 

itself* 

Damagesfor  a  defendant  founded  on  a  promise  on  the  part  of  the  plaintiff  to 
il^t'^^'ai^^  thoM  ™^'*^®  ^  donation  of  one  half  the  estate  to  his  daughter,  the 
which  are  inci-  wife  of  the  defendant.  No  action  can  be  sustained  on  a 
caused  by  the  breach  of  a  piomisc  to  make  a  donation.  Up  to  the  time  that 
reasonably  ™be  ^'^^  donation  is  executed,  under  the  forms  required  by  our 
supposed  to  have  |aw,  the  donor  is  not  bound.     Indeed,  a  promise  to  make  a 

entered  into  the  .  *.        ^     . 

contemi)iation  of  doniUion  to  a  child,  on  the  part  of  a  father,  necessarily  pre- 
iVrae'of' making  s^pposcs  the  contlnuauce  of  those  feelings  and  relations  which 
the  contract.       prompted  the  promise. 

After  an  examination  of  the  pleadings  and  evidence  ia  this 
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CCU36,  having  great  difficulty  in  coming  to  a  conclusion  in  eAgTsnir  Dist. 
relation  to  the  rights  of  the  parties,  we  suggested  (o  them  the     -^1"*^-  '^^n. 
propriety  of  an  amicable  seltlement^of  the  matters  in  dispute      ^i[ua^~ 
between  them.     This  suff^estion  was  made  from  the  con  vie-  '^' 

.  BAHTOW. 

tion  on  our  minds,  that  mutual  friends  could  do  more  justice     No  action  can 
between  them,  than  we  would  be  permitted  to  do,  owing  to  aljreach'ofVro^ 
the  relations  in  which  they  stood  to  each  other,  and  the  '"*'®  .'**  ™**^®  ■ 
modifications  with  which  those  relations  and  the  subsequent 
interruption  of  them   had  affected   their  respective  right?. 
This  suggestion  was  without  effect. 

Without  throwing  the  responsibility  of  the  breach  of  the 
contract  on  the  plaintiff  or  defendant,  and  supposing  it  to 
have  resulted  solely  from  a  change  of  opinion  on  either  side, 
and  a  want  of  harmony,  so  necessary  between  parlies,  in  the 
management  of  a  large  estate,  we  concur  with  the  jury  and 
the  court  below,  in  thinking  that  the  defendant  is  entitled  to 
recover  a  certain  sum  from  the  plaintiff. 

Although  the  partnership  between  the  son  of  the  plaintiff 
and  the  defendant,  did  not  continue  long,  yet  we  must  con- 
sider that  the  latter  remained  on  the  estate,  under  the  original 
agreement. 

In  the  consideration  of  the  defendant's  claims,  we  feel 
bound  to  confine  ourselves  to  such  charges  as  the  plaintiff  is 
liable  for  according  to  the  evidence,  agreeably  to  the  rules  of 
law,  a  test  which  neither  anticipated  in  the  commencement 
of  the  transactions  which  are  the  subject  of  the  present  suit, 
and  which  we  are  bound  to  acknowledge,  will  not  enable  us 
to  meet  the  equity  of  the  case.  We  allow  the  defendant  the 
sum  of  three  thousand  seven  hundred  and  eighty-five  dollars. 

The  judgment  of  the  court  below  is,  therefore,  reversed, 
80  far  as  relateerto  the  demand  in  reconvention  of  the  defend- 
ant; and  judgment  is. entered  in  favor  of  the  defendant 
against  the  plaintiff,  for  the  sum  of  three  thousand  seven 
hundred  and  eighty-five  dollars,  with  costs  in  the  court 
below  ;  and  so  far  as  relates  to  the  Arlington  estate,  negroes 
and  property  sequestered,  it  is  affirmed.  The  appellee  to 
pay  the  costs  of  appeal,  and  the  appellant  the  costs  in  the 
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EurrsMJx  DifT,  couri  below,  except  those  which  were   incurred  by  the 
-^>rii,i9a9,     sequestration,  which  are  to  be  paid  by  the  defendant. 

BOWB 


HOWE   V8.    manning's    EXECUTOR. 
APPEAL  FROM  THE   COURT  OV  PROBATES   FOR  TBH   PARIBB  OF  JBFFERBQIi. 

The  judge  can  disreg&rd  the  testimony  of  witnesses,  if  he  believes  thej  are 
not  telling  the  truth,  and  give  judgment  as  if  no  evidence  had  been 
adduced. 

This  is  an  action  against  the  curator  of  (he  estate  of  John 
F.  Manning,  deceased,  in  which  the  plaintiff  claims  the  sum 
of  four  hundred  and  thirty  dollars,  for  keeping  and  taking 
care  of  the  steam-boat  Romeo,  belonging  to  the  estate  of  the 
deceased,  at  the  special  instance  and  request  of  the  curator. 
The  account  is  annexed,  and  slates,  that  he  had  charge  of 
the  boat  from  the  6th  July  to  the  30th  September,  1837, 
making  in  all  eighty-six  days,  at  five  dollars  per  day. 

The  testimony  of  two  witnesses  (one  a  pilot  of  the  steamer 
Baton  Rouge)  was  taken,  to  show  the  value  of  the  seryices. 
They  both  stated,  that  they  had  seen  the  boat  while  in 
charge  of  the  plaintiff,  and  that  she  was  leaky  and  required 
a  pumping  and  close  watching  day  and  night ;  and  that,  in 
rains,  she  leaked  so  that  it  became  necessary  to  overhaul  and 
dry  the  furniture,  &c.  The  pilot  said  the  services  were  well 
worth  eight  dollars  per  day,  and  the  other-  witness  slated 
they  were  at  least  worth  six  dollars. 

The  judge  of  probates  would  not  take  the  statement  of 
the  witnesses,  but  gave  judgment  allowing  three  dollars  per 
day,  which  he  said  he  knew,  from  his  own  knowledge,  was 
customary  and  usual. 

The  plaintiff  appealed. 
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Jtf'Carlyand  Fianmolre,  for  the  plaintiff  and  appellant.        z^armm  Dm. 

J^l,  1839. 

M^Kkmey^  corUra,  '^ 


Rost,  /.,  delivered  the  opinion  of  the  court 

The  plaintiff  sues  to  recover  wages  at  the  rate  of  five 
dollars  per  day  for  services  as  keeper  of  a  steamer  belonging 
to  a  succession  administered  by  the  defendant. 

The  defendant  does  not  deny  the  services^  but  differs  with 
the  plaintiff  in  relation  to  their  value. 

The  witnesses  examined  on  the  trial  stated  that  the  plain- 
tiff's  services  were  worth  from  six  to  eight  dollars  per  day; 
the  judge  did  not  believe  them,  but,  knowing  that  the  same 
services  could  be  obtained  from  other  persons  for  three  dollars 
per  day,  gave  judgment  in  favor  of  the  plaintiff  at  thajt  rate; 
being  dissatisfied,  he  appealed ;  and  it  has  been  contended 
for  him,  in  this  court,  that  the  judge  was  bound  to  allow  him 
five  dollars  per  day,  agreeably  to  the  prayer  of  bis  petition, 
because  all  the  witnesses  bad  stated  that  his  services  were 
worth  from  six  to  eight  dollars. 

We  have  neither  the  power  nor  the  wish  to  compel  judges 
to  believe  the  witnesses  examined  before  them  in  the  trial  of 
causes.  If,  in  this  instance^  the  judge  knew,  of  his  own 
knowledge^  thai  the  witnesses  were  not  telling  the  truth,  he 
could  not  believe  them ;  and  the  case  stood  before  him  as  if, 
no  evidence  being  adduced,  he  had  allowed  the  plaintiff  the 
usual  compensation  in  such  cases,  an  allowance  which  he 
can  always  make  with  the  consent  of  the  curator. 

The  reasons  which  induced  the  judge  of  the  Probate  Court 
to  disregard  the  testimony  of  the  witnesses,  as  well  as  the 
fact  itself  that  he  did  disregard  it,  have  great  weight  with 
U8.  We  are  satisfied  that  the  compensation  was  ample, 
and  that  the  plaintiff  has  no  reasonable  ground  of  complaint 
against  the  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  afSrmed,  with  costs. 


HOWS 
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Eimxir  DiBT. 
April,  1839. 


LE88EPS  V$.  ARCHITECT  COMPANY. 


n    ■'      I'll         I 

LttRin  AFPEAI.  VROM  THK  COURT  Or  THE   FIRBT  JUDICXAL   DISTRICT*  JOOOB  WATTS 

«••  PRBBIDINO. 


AxcamcTco. 


PartDen  in  joint  stock  companies,  have  no  action  against  the  company  as 
such,  except  for  the  settlement  of  accounts  and  partition,  after  the 
association  is  dissolyed. 

If  the  company  wrongfully  confiscates  or  withholds  the  stock  of  a  partner, 
he  has  an  action  to  be  reinstated  in  his  rights,  but  his  stock  will  lemain 
subject  to  the  debts  and  losses  of  the  company,  until  its  dissolution. 

This  is  an  aclion  by  a  partner  or  stockholder  of  the  Archi- 
tect Company  of  the  city  of  New-Orleans,  against  the 
Association,  to  recover  the  amount  paid  in,  (forty  dollars  on 
each  share,)  on  sixty  shares  of  stock,  amounting  to  two 
thousand  four  hundred  dollars. 

The  plaintiff  alleges,  that  he  is  the  owner  of  thirly-five 
shares,  and  his  wife  twenty-five  shares,  and  that  said  com- 
pany are  in  liquidation,  and  have  refused  to  pay  hira  the 
amount  of  his  stock  and  the  dividends  accruing  thereon,  but 
have  confiscated  them  and  applied  them  to  their  own  use. 
He  prays  judgment  for  two  thousand  four  hundred  dollars, 
with  his  dividends,  and  interest  thereon. 

There  was  no  defence,  and  judgment  by  default,  was 
confirmed  in  favor  of  the  plaintiff^  and  the  defendants 
appealed. 

Dems^  for  the  appellants,  insisted  that  the  action  could  not 
be  maintained  in  the  manner  set  forth.  If  the  plaintiff  has 
been  erased  from  the  list  of  stockholders,  he  should  have  sued 
to  be  reinstated  in  all  his  rights  as  one ;  but  he  cannot  sue 
to  recover  the  amount  of  his  stock  and  withdraw  his  capital, 
without  sharing  in  the  losses  of  the  company. 

2.  The  plaintiff  cannot  maintain  an  action  in  his  own 
name  for  the  stock  of  his  wife  ;  so,  that  on  this  ground,  the 
Wt  must  be  dismissed.     Code  of  Practice^  107,  118. 

Servante  GrangeaCj  catUra, 
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Rostf  /.,  delivered  the  opinion  of  the  court.  EASTKnir  Diit. 

The  plaintiff,  in  his  own   right,  and  that  of  his  wife,  ^4fi^*  '^'^o- 
alleges,  that  he  is  the  owner  of  sixty  shares  of  stock  of  the 


Architect  Company,  upon  which  forty  dollars  per  share  have  '^* 

r        ,f  ^       r  J  r  ARCHITECT  CO. 

been  paid,  making  together  the  sum  of  twenty-four  hundred 
dollars;  that  the  said  company,  being  now  in  liquidation, 
has  been  amicably  requested  by  him  to  pay  said  sum,  with 
all  dividends  accruing  thereon,  but  has  refused  to  do  so ;  that 
they  have  illegally  confiscated  the  said  shares  and  dividends, 
and  appropriated  them  to  their  own  use.  He  prays  judg- 
ment for  twenty-four  hundred  dollars,  besides  dividends  and 
interest. 

The  defendants  having  failed  to  appear,  a  judgment  by 
default  was  taken  against  them,  and,  after  the  usual  delays, 
made  final,  and  they  appealed.  „ 

We  are  of  opmion  that  they  are  entitled  to  relief,  and  joint  stock  oom-^ 
that  the  judgment  of  the  District  Court  must  be  reversed,  ^l^'  ll^linrt 
Partners  in  a  joint  stock  company  have  no  action  against  it  ibe  company  «• 

•'  ^      ^  °         .         Buoh,  except  for 

as  such,  except  one  m  settlement  of  accounts  and  partition,  the  settlement  of 
and  It  can  only  be  brought  after  the  association  is  dissolved,  ^lu!^,  aaLr 
which  is  not  expressly  alleged  to  be  the  case  in  this  instance.  !|^^*^^**^°'''' 
If  the  company  have  wrongfully  confiscated  the  plaintiff's  if  the  eomp«. 
stock,  he  has  an  action  to  compel  them  to  reinstate  him  in  eonasMtes  or 
his  rights ;  but  those  rights  are  merely  those  of  a  partner,  ^i^k^of *•  Mrt- 
and  his  stock  will  remain  with  the  rest,  subject  to  the  debts  »«;«  he  hus  an 
and  losses  of  the  company  until  its  dissolution  and  the  final  instated  in  his 
settlement  of  its  accounts.  "^^  ^\    ^ 

Considering,  however,  that  the  rights  of  the  parties  can  *»'■»  subjeet  to 
be  definitely  settled,  in  this  suit,  by  permitting  them  to  losses  of  the 
amend  their  pleadings,  we  think  that  justice  will  be  fur-  iu'dtsso^oaanf^ 
thered  by  remanding  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed;  the 
judgment  by  default  set  aside,  and  the  case  remanded  to  tbe 
District  Court,  to  be  proceeded  in  according  to  law,  with 
leave  to  the  defendants  to  answer,  and  to  both  parties  to 
amend ;  tbe  plaintiff  and  appellee  paying  the  costs  of  this 
appeal. 
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BisTKmv  Din*.  MITRBAUD  V$.  DELA8SIZE. 

4^1839. 

•  AFFEkh   nOM    THK    PAKI8B    COURT,    FOR    THK    PARISH    AND    CITY    OF 

XITBRAVD  MEW-ORLBANB. 

Of. 

in  in  Rftion  for  damRgefl  fbr  slRiiderotu  words  uttered  publicly  by  the 
defendant,  concerning  the  plaintiff,  the  latter  may  amend  hie  petitiou  by 
adding  allegations  of  the /ain/y  of  the  charges,  and  maUce  on  the  part  of 
the  defendant  in  making  them ;  but  he  must  pay  all  costs  up  to  the  time 
of  the  amendment. 

This  is  an  action  of  slander,  in  which  the  plaintiff  alleges 
that  the  defendant,  on  a  certain  day  and  in  several  places, 
publicly  uttered  against  him  many  slanderous  words  and 
epithets,  which  he  sets  forth  in  the  petition,  as  injurious  to 
his  reputation,  and  to  bis  damage  five  thousand  dollars.  He 
prays  that  the  defendant  be  cited  and  condemned  to  pay  said 
damages,  together  with  costs,  etc. 

The  defendant  excepted  to  the  petition,  as  setting  forth  no 
legal  cause  of  action,  and  prayed  to  |>e  dispensed  from 
answering,  and  that  the  suit  be  dismissed. 

The  plaintiff  filed  a  supplemental  petition,  in  which  he 
alleges  that  the  slanderous  words  spoken  by  the  defendant, 
of  and  concerning  him,  the  plaintiff,  as  set  forth  in  the  origi- 
nal petition,  were  and  are  false,  scandalous,  defamatory  and 
malicious,  and  were  intended  by  the  defendant  to  injure, 
defame  and  disparage  his  good  name,  honest  reputation  and 
character,  which  he  has  hitherto  sustained  and  enjoyed,  etc. 
He  concludes  with  alleging  the  injury  he  has  sustained,  and 
renews  his  prayer  for  the  damages  demanded  in  his  original 
petition.  The  defendant's  counsel  excepted  to  receiving  the 
amended  petition,  because  the  original  one  set  forth  no  legal 
cause  of  action,  and  was  excepted  to  on  this  ground,  which 
the  plaintiff  is  not  permitted  to  defeat  by  an  amendment, 
when  his  original  petition  is  so  defective  that  no  judgment 
in  his  favor  could  be.  rendered  on  it.  He  prays  that  the 
supplemental  petition  be  rejected,  and  the  suit  dismissed 
with  costs. 

This  exception  was  sustained  by  the  court,  and,  the 
plaintiff's  suit  dismissed,  and  he  appealed. 


MITMBADB 
SXLAS8ISI. 
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Maee^  for  the  plaintiff  and  appellant.     This  suit  should  Eaitbmi  Dut. 
not  have   been  dismissed,  because  the   petition  virtually     ^A'^v,i8d9. 
charged  the  defendant  with  malice.     2d  Starkie  on  Evidence^ 
861;  fnargmal  noUf  evidence  of  malice;  and  same  page^  note  (y.) 

2.  This  is  a  civil  action  for  damages,  which  requires  no 
peculiar  form  in  the  petition.  Code  of  PrcLetice^  articles 
160-1. 

3.  The  plaintiff's  supplemental  petition  is  in  the  nature  of 
an  amendment  to  the  original  petition,  without  altering  the 
substance  of  his  demand  ;  he  was,  therefore,  entitled  to  the 
amendment.     Code  of  Practice^  41 9. 

RoeeUuSy  contra. 

EusHSf  Jl,  delivered  the  opinion  of  the  court. 

The  plaintiff  applied  to  the  court  below  for  leave  to  amend 
his  original  pet|iion,  by  filing  a  supplemental  petition  ;  the 
judge  refused  to  allow  the  amendment,  and  the  plaintiff's 
petition  having  been  dismissed,  the  correctness  of  this  decision 
is  brought  before  us  for  our  decision,  on  an  appeal. 

This  is  an  action  for  damages  for  slanderous  words  uttered 
publicly  by  the  defendant,  concerning  the  plaintiff.  The 
amended  petition  contained  allegations  of  the  falsity  of  the 
charges  of  which  the  plaintiff  complained,  and  of  malice  on 
the  part  of  the  defendant  in  making  them,  which  allegations 
were  omitted  in  the  original  petition. 

The  article  419  of  the  Code  of  Practice,  allows  amend- 
ments, under  the  leave  of  the  court,  even  after  issue  joined, 
**  provided  the  amendment  does  not  alter  the  substance  of 
the  demand,  by  making  it  different  from  the  one  originally 
brought." 

The  amendment  sought  to  be  made  in  this  case,  certainly 
did  not  alter  the  substance  of  the  demand ;  the  allegations 
of  falsity  and  malice,  are  necessarily  implied  in  the  claim  for 
damages. 

We  think  the  judge  ought  to  have  allowed  the  amendment 
.jio  be  made,  but  that  the  plaintiff  ought  to  be  amerced  in  the 
costs  incurred  up  to  the  time  of  making  it. 
53  VOL.  xfii. 
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Eastkrit  Di8t.  It  19,  therefore,  ordered,  that  the  judgment  of  the  Parish 
'^P^  '^^'  Court  be  reversed,  and  that  the  cause  be  remanded  for  far- 
ther proceedings,  with  directions  (o  the  judge  to  allow  the 
supplemental  petition  of  the  plaintiff  to  be  filed  on  his  paying 
the  costs  incurred  in  this  case,  up  to  the  time  of  the  present- 
ment of  the  supplemental  petition,  and  that  the  defendant 
and  appellee,  pay  the  costs  of  the  appeal. 


BOVFXAXH 
■OLLAlfD. 


HOFFMAN   vs.    HOLLAND. 

AFPBAL    FROM    THB    CODET  OF   THE   FIE8T   JODICIAL   DI8TEICT,  JUCGB 

BVOHANAN  FEBBIDINQ. 

The  acknowledgment  of  the  father  to  pay  the  note  of  his  son  was  indirect, 
and  failed  to  satisfy  the  district  judge  of  his  liability,  and  this  court  did 
not  feel  authorized  to  disturb  the  judgment. 

This  is  an  action  against  the  father,  on  the  promissory 
note  of  the  son,  for  blacksmith's  work  done  for  the  benefit  of 
the  father's  livery  stable. 

There  was  a  general  denial  and  want  of  amicable  demand 
pleaded.  The  plaintiff's  witness  states  that  he  called  on  the 
father  and  son  for  payment;  that  the  father,  after  several 
evasive  answers,  smd  he  supposed  he  was  responsible^  and 
would  go  the  next  morning  and  see  the  plaintiff,  and  settle 
the  note  with  him.  The  district  judge  deemed  this  evidence 
insufficient  to  charge  the  father  with  the  amount  of  the 
son's  note,  and  gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

Greifier,  for  the  plaintiff. 
Elwyuy  contra. 


BOBIHSOir. 
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EkuHif  J.9  delivered  the  opinion  of  the  court  EAsrsmv  Dib«. 

This  18  a  suit  for  the  recovery  of  the  amount  of  a  promis-  '^pra,ns». 
0ory  note  given  by  the  defendant's  son,  as  is  alleged,  for  wiluams 
work  done  in  repairing  carriages,  and  other  blacksmith's 
work  in  the  livery  stable  of  the  defendant.  The  evidence 
shows,  that  the  livery  stable  was  kept  by  the  son,  and  the 
liability  of  the  defendant  rests  solely  on  an  acknowledgment 
of  the  debt,  which,  it  is  charged,  is  binding  on  him.  This 
acknowledgment  is  testified  to  by  the  attorney  for  the  plain- 
tiff; and  as  the  judge  of  the  court  below  did  not  consider  it 
sufficiently  positive  and  free  from  uncertainty  to  establish 
the  liability  of  the  defendant,  we  do  not  feel  ourselves 
authorized  to  disturb  his  decision. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  in 
both  courts. 


BB 


WILLIAMS  V8.  ROBINSON. 

APPEAL   FROM   THI   COURT  OF  TBB   FIRST  JUDICIAL   DISTRICT,  JUDGB 

BUCUANAV  PRESIDING. 

The  obligation  of  the  drawer  of  a  bill  is  fixed  by  the  Don-acceptance, 
protest  and  notice ;  and  it  is  immaterial  whether  anj  demand  and 
protest  for  non-payment  was  made  or  not, 

A  subsequent  promise  to  pay  a  bill  or  note,  or  a  part  payment  thereof, 
must  be  made  with  a  full  knowledge  of  the  fact  of  a  want  of  due  dili- 
gence on  the  part  of  the  holder,  in  giving  notice  of  protest  to  the  partis 
in  order  to  be  binding ;  but  affirmative  proof  of  this  knowledge  is  not 
required.    It  may  be  inferred  from  circumstances. 

This  is  an  action  by  the  payee  and  holder  of  a  bill  of 
exchange,  drawn  by  C.  Robinson  and  J.  M^Murdo,  under 
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EnTSBir  Dim.  the  firm  of  Robinson  Si  Co.  at  ten  days  sight,  on  MesBrs. 
Jprii,  !>39.     Lancaster,  Denby  &  Co.  of  Richmond,  Virginia,  dated  the 
wiLUAiu      28th  of  March,  1837,  for  the  sum  of  six  hundred  and  forty- 
BOBurtoir.      ^^^  dollars  twenty-two  cents. 

The  suit  was  discontinued  as  to  M'Murdo,  and  Robinsoa 
pleaded  a  general  denial. 

Osborn  Abbott  being  sworn,  says,  he  presented  the  bill 
sued  on  to  C.  Robinson,  one  of  the  drawers,  for  paymeot, 
who  desired  witness  to  call  again ;  he  did  so,  and  Robiosoo 
said  it  was  a  third  of  exchange^  and  if  he  had  examined  he 
would  not  have  paid  what  he  did  on  it.  He  looked  at  the 
credit  on  the  back  of  it,  said  nothing.  He  also  observed, 
that  when  this  bill  was  given  it  was  to  be  paid  at  Richmood. 

It  seems,  this  bill  was  never  presented  to  the  drawees  for 
acceptance,  and  that  the  first  and  second  of  the  bill  never  was 
accounted  for,  and  the  evidence  was  objected  to  on  this 
ground. 

The  evidence  shows,  that  the  defendant  paid  upwards  of 
one  hundred  dollars  on  the  bill  before  he  declined  payment 
altogether. 

On  this  evidence,  there  was  judgment  for  the  plaintiff  for 
the  balance  due,  and  the  defendant  appealed. 

Nmore  and  Kmgy  for  the  plaintiff. 

7.  JV*.  Petreey  contra. 

EustiSy  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  drawer  of  a  bill  of  exchange, 
as  is  alleged,  protested  for  non-acceptance.  There  is  no 
proof  of  any  presentment  to  the  drawee,  of  protest,  or  of  any 
notice  to  the  drawer.  The  bill  was  drawn  on  the  S8th  of 
March,  18S7,  and  it  appears  that  a  partial  payment  was  made 
on  it  by  the  drawer,  in  February,  1838.  A  witness  stated 
that  he  presented  the  bill  to  the  drawer  and  demanded  pay- 
ment. The  drawer  requested  him  to  call  again,  and  he 
would  give  him  an  answer  more  fully.  On  his  return,  the 
defendant  said  it  was  a  third  of  exchange,  and  if  he  had 
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examined  Uy  he  would  not  have  paid  what  he  did  on  it.    This  Eabtkrv  Dist. 
took  place  on  the  17th  March,  1838.     The  defendant  added,    ^prii,  i8S9. 
that  at  the  time  the  bill  was  given,  it  was  agreed  that  it      Williams 
should  be  paid  in  Richmond,  the  place  in  which  the  bill  was  v- 

drawn.  Prom  these  facts,  it  would  be  left  to  a  jury  to  infer 
whether  the  partial  payment  was,  or  not,  made  with  a  know- 
ledge on  the  part  of  the  drawer,  of  the  want  of  demand, 
protest  and  notice.  The  knowledge  may  be  inferred,  from 
the  circumstances  attending  the  payment.  The  reason  for 
the  drawer  refusing  to  pay  the  balance  due  on  the  bill,  is 
placed  on  grounds  entirely  independent  of  his  knowledge  of  The  obligation 
the  state  of  facts  which  would  exonerate  him.  abiuisfixed^by 

There  is  no  allegation  in  the  petition,  of  any  demand  for  ***«  non-tceept- 

°  r  »  ^  anoe,  protest  and 

the  payment  of  the  bill,  or  of  any  protest  and  notice  of  notice,  and  it  it 
the  non-payment.  The  obligation,  however,  of  the  drawer,  li^'S^any  demand 
is  fixed  by  the  n5n-acceptance,  protest  and  notice,  and  it  is  non-^^ment'**'^ 
immaterial  whether  any  demand  and  protest  for  non-payment,  ivasmadeomot. 
was  made  or  not.  5  JoknsmtCe  Reports^  page  385.  4  John'  promise  to  paj 
,<«'»  ilq«rto.  144.  X""^^^^ 

We  consider  the  law  as  settled,  that  a  subsequent  promise  thereof,  most  be 

iMi  .  %  i»  ^  t     made  with  a  fuU 

to  pay  a  bill  or  note,  or  a  part  payment  thereof^  must  be  made  knowledge  of 
with  full  knowledge  of  the  facts  of  a  want  of  due  diligence  wantof^oe^diii- 
on  the  part  of  the  holder,  but  that  affirmative  proof  of  the  g^nce   on    die 

-  11.  .IT  I      .    i.         1  1.  •  part  of  the  hold- 

knowledge  IS  not  required.     It  may  be  mferred  from  the  pro-  er,  in  «ving  no- 

mise,  or  payment  under  the  attending  circumstances.  3  iL^^&^'ffol: 
Kene%   C(mmefUarie8f   113.     12  Maesackusetee  Reports.  52.  der  to  be  bind- 

'  inr ;  but  afflrma- 

12  WheaUnCe  Reports^  187.     1  Taunton^  8  ReporUt  12.  tive  proof  of  this 

Under  this  principle,  the  judge  of  the  court  below  appears  I^aTredr"°it 

to  have  decided  the  case,  and  we  affirm  his  judgment.  JP*y  ^  inferred 

stances. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


•; 


42S  CASES  IN  THE  SUPREME  COURT 

EastsMT  Dm.  H0B80N   AND   CO.   V8,  WHITTEMORE   ET  AL. 

4^1839. 

■  APPEAL   FftOM   THB   PAEISB   COURT,   FOE   THE   PARUH   AND   OITl   OF  NKW- 

BOBSOir  AHD  CO.  OELBANB. 


WBirrKKOBB 

vr  Ai. 


Wherever  the  same  fact  is  the  ground  of  a  dilatory  exception,  and  alio  of 

the  meriti  of  the  action,  it  must  be  acted  on  in  the  trial  of  the  cauM, 

otherwise  the  fact  would  be  tried  summarily,  and  could  not  be  submitted 
to  a  jury. 

Commercial  partners  may  all  be  sued  in  the  parish  in  which  they  conduct 
their  business,  although  one  of  them  resides  and  is  domiciled  in  a 
different  pariah. 

The  plaintiffs  allege,  that  the  commercial  firm  of  Whitte- 
more,  Blair  &  Co.,  of  New-Orleans,  composed  of  the  said 
Whittemore  and  Daniel  Blair,  residing  in  New-Orleans,  and 
of  A.  F.  Rightor,  who  resides  at  Donaldsonville,  in  the 
parish  of  Ascension,  are  indebted  to  them  in  the  sum  of 
forty-three  thousand  eight  hundred  and  sixty-nine  dollars, 
with  ten  per  cent,  interest  thereon,  for  the  balance  of  aa 
account,  which  is  annexed  to  the  petition,  it  being  for 
advances  in  cash,  and  endorsements  on  notes  and  bills  drawn 
by  said  firm.  They  pray  judgment  in  solido  against  the 
defendants. 

The  defendant  Rightor  pleaded  his  domicil ;  that  he  was 
a  resident  of  the  parish  of  Ascension,  and  could  not  be  sued 
in  New-Orleans:  he  also  denies  that  he  is  a  partner  of 
Whittemore  &  Blair,  or  ever  was,  and  that  no  judgment  can 
be  rendered  against  him  as  such.  On  the  merits,  he  pleaded 
the  general  issue. 

The  jirm  pleaded  to  the  merits,  and  averred  that  they  were 
not  indebted  in  the  sum  claimed  ;  that  they  were  entitled  (o 
many  credits  which  have  not  been  allowed  them,  and  which 
they  plead  in  compensation,  &c. 

The  plaintiffs  established  their  claim  by  proof,  and  showed 
that  the  defendants  were  partners,  and  had  judgment.  The 
defendants  appealed. 

Bmjaminy  for  the  plaintiff,  insisted  on  the  affirmance  of 
the  judgment. 
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Preston^  for  defendants,  assigned  for  error,  among  olher  eastern  Dist, 
matters,  that  the  exception  of  domicil  was  a  declinatory     ^j^rff,  18S9. 
plea,  and  was  never  overruled.     It  was  manifestly  erroneous  hobsok  ahd  co. 
to  try  the  cause  on  its  merits  before  this  exception  was  first  w, 

disposed  of.  It  should  have  been  placed  on  the  exception  vtal. 
docket,  and  tried  summarily,  and  not  on  the  ordinary  one, 
and  tried  with  the  cause  on  its  merits.  This  plea  could  only 
be  decided  on,  by  trying  whether  Rightor  was  a  partner  or 
not.  The  Parish  Court  of  New-Orleans  was  incompetent  to 
try  this  question,  because  its  jurisdiction  is  confined  to  causes 
of  action  arising  in  the  parish  or  first  judicial  district. 
Rightor  lived  out  of  the  district. 

JUarHn,  /.,  delivered  the  opinion  of  the  court. 

The  appellant  has  built  his  hopes  for  the  reversal  of  the 
judgment  on  the  following  assignment  of  errors,  apparent  on 
the  face  of  the  record : 

1.  That  his  plea  to  the  jurisdiction  of  the  court,  on 
account  of  his  residence  out  of  the  parish,  was  not  overruled 
before  the  trial  of  the  cause. 

2.  The  Parish  Court  was  incompetent  to  try  the  question 
whether  the  appellant  was  a  partner,  because  it  was  denied, 
and  it  was  admitted  that  he  resided  in  another  parish. 

S.  The  suit  should  have  been  tried  by  a  jury. 

I.  Tlie  appellant  was  sued  as  a  partner  of  a  commercial 
bouse  established  in  New-Orleans.  In  order  to  ascertain 
whether  he  was  sueable  in  the  Parish  Court,  it  was  neces- 
sary to  establish  that  he  was  a  partner;  in  other  words,  to 
prove  one  of  the  allegations  in  the  petition  on  which  the 
plainiifi*'s  claim  rested,  and  which  the  defendant  denied.     'WbenererAc 

>  '  nme  faetis  the 

Whenever  the  same  fact  is  the  ground  of  a  dilatory  excep-  ground  of  a  dila- 
tion, and  of  the  merits  of  the  case,  it  must  be  acted  on  in  an?  aUo^of  2?e 
the  trial  of  the  cause;  because,  otherwise,  the  fact  would  "o^'Vmurt^ 
necessarily  be  tried  summarily,  and  could  not  be  submitted  ^cted  on  in  the 

tnal  of  the  eanae, 
to  a  jury.  otherwiie      the 

II.  The  appellee's  counsel  has  correctly  urged,  that  if  the  SifedMSamarily* 
second  error  assigned  could  prevail,  a  partner  residing  out  of  J"^  eouid  not 
the  parish  in  which  the  firm  is  established  could  never  be  a jwy. 
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EAmui  Dirr.  8ued  in  that  parish,  under  the  Code  of  Practice,  art  165»  as 
AprU,  18S9.  it  would  be  sufficient  for  him  to  allege  his  residence  out  of 
soBT'B  BUBS    tbo  parish  in  order  to  disable  the  court  to  act  on  his  liability 

^^ru^^To^  ^8  a  partner. 

Commercial  HI.  The  defendants  filed  separate  answers,  and  the  appel- 
L  raed^^the  laut  did  not  pray  for  a  jury;  the  exception,  therefore,  was 
Sj*  'Ud««  properly  heard  with  the  merits. 

their     businest, 

them  resides  and      It  Is,  therefore.  Ordered,  adjudged  and  decreed,  that  the 
LdSi'l:^.  judgment  be  affirmed,  with  costs. 

rish. 


soet's  heirs  v8,  soet's  curator. 

▲PrSAL   rftQM  THB  OOUBT  OF  rBOBATBS,  FOB  TRB  PABISB   AND   CITT  OF 

NEW-OBLBAHS. 

The  aickness  of  b  witness  not  summoned,  Bnd  the  Bbsence  of  the  attorney, 
trying  a  suit  in  another  court,  are  no  grounds  for  a  continoance,  or  for  a 
new  triaL 

The  defendant,  J.  W.  Collins,  curator  of  the  estate  of 
John  Soey,  deceased,  filed  his  account  and  tableau  of  distri- 
bution in  the  Court  of  Probates. 

The  plaintiff,  John  M^MuUin,  tutor  of  the  minors  Boey, 
made  opposition  to  the  account  on  several  grounds,  and 
required  the  curator  to  file  his  vouchers,  and  prove  every 
item  in  it  not  admitted. 

The  cause  was  fixed  for  trial,  and  the  defendant  notified 
thereof.  On  the  day  fixed  he  came  into  court,  and  stated, 
that  his  only  and  material  witness  was  sick,  and  that  his 
sole  counsel  was  unavoidably  absent,  trying  a  cause  in  the 
District  Court. 

The  judge  of  probates,  deeming  this  statement  insufficient 
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to  operate  a  continuance  of  the  cause,  proceeded  with  the  Bismiir  Dns. 
trial  ex  parte.  ^P^  *•»• 

There  being  no  evidence  or  vouchers  offered  in  support  of  goiT'ft  hubi 
the  curator's  account,  the  opposition  was  sustained  and  judg-  ^- 
ment  rendered  in  conformity  to  it.  The  defendant's  counsel 
moved  for  a  new  trial,  principally  on  the  grounds  of  the 
absence  of  his  witness  and  counsel.  The  defendant  made 
oath  to  the  facts  and  grounds  on  which  he  relied  for  a  new 
trial.  It  appeared,  however,  that  his  witness  had  not  been 
summoned. 

The  judge  orerruled  the  motion,  considering  these  grounds, 
viz.,  sickness  and  absence  of  a  witness  not  summoned,  and 
also  the  absence  of  the  party's  attorney,  who  was  at  the  time 
trying  a  suit  in  the  District  Court,  insufficient  for  a  continu- 
ance, and  could  not  serve  as  such  for  a  new  trial. 

The  defendant  appealed. 


\  Smith,  for  the  plaintiff,  in  opposition. 
MoseUus,  for  the  appellant. 

JEusHsy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  tutor  of  the  minors  Soey,  filed  an  opposition 
to  the  account  rendered  by  the  defendant  in  the  Court  of 
Probates,  and  on  the  trial  of  the  opposition,  no  evidence 
having  been  offered  by  him  in  support  of  the  charges  made 
by  him  against  the  succession,  the  opposition  was  sustained, 
and  judgment  was  rendered  for  the  balance  of  funds  in  his 
hands.  From  this  judgment,  after  an  unsuccessful  motion 
for  a  new  trial,  the  defendant  has  appealed. 

We  have  examined  the  grounds  on  which  a  new  trial  was 
asked.  The  judge,  acting  on  the  application,  exercised  his 
discretionary  power,  and,  on  referring  to  his  reasons  for 
refusing  it,  we  are  satisfied  that  he  acted  correctly. 

The  judgment  is  therefore  affirmed,  with  costs. 
54        VOL.  XIII. 
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Ejurrsmir  Dm. 

Jipril,  1839. 


DABRAXOir 

TV.  DARRAMON  VS.  FOLLIN  ET  AL. 

■OLUH  rr  AL, 

AFPBAL   FftOM  TBI    PAKI0B    COVKT,   FOK    THE    PAEIBH  AMD   CITT  01  NEW- 

OKLBANS. 

There  being  no  gronnds  on  which  to  support  the  appeal,  jadgment  is 
affirmed,  with  damages,  as  for  a  frivoloos  appeal. 

This  is  an  action  on  an  attachment  bond.  The  defendants 
pleaded  a  general  denial,  and  set  up  several  matters  io 
defence,  most  of  which  went  to  the  irregularity  of  tbe 
attachment  in  the  first  instance. 

Judgment  was  rendered  on  the  bond  for  three  handred 
and  four  dollars, .with  legal  interest  and  costs.  The  defendaDt, 
Follin,  alone  appealed. 

RosdkUf  for  the  plaintiffs,  prayed  for  the  affirmance  of  the 
judgment,  with  damages  and  costs. 

jD.  SegherSf  contra. 

EwtiSy  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  an  attachment  bond  signed  by  the 
defendants;  judgment  was  rendered  against  them,  and 
Follin,  one  of  the  defendants,  has  appealed.  We  see  no 
ground  on  which  the  appellant  could  reasonably  have 
expected  a  reversal  of  the  judgment,  and  as  the  plaintiffs 
have  claimed  damages  for  a  frivolous  appeal,  we  feel  bouDd 
to  allow  them. 

The  judgment  of  the  District  Court,  is,  therefore,  affirmed, 
with  five  per  cent,  damages,  and  costs  in  both  courts. 
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BOGART  ET  A.L.  V8,  DRAKE  ET  AL. 

ATPBAL    FROM    THB    OITT    COURT    Of   NSW-ORUIAM0,   JUDOB    DUHOAN 

PREBIOXNO. 


EAnsair  Dm. 

Jipril,  1899. 

BOOABT    XT   AJL 

tw. 

9BAKS  XT  AL. 


TABD  AXD  BLOn' 


Judgment  affirmed ;  and  although  the  appeal  was  frivolous,  aa  no  damages         btkbic 

Ota 

were  prayed  for,  none  were  allowed.  sbobxii. 

This  is  an  action  against  the  makers  of  a  promissory  note, 
and  the  defence  is  a  general  denial.  There  was  judgment, 
and  the  defendants  appealed. 

Guyol  and  T.  SUdeU,  for  the  plaintiffs. 

Clarke^  contra. 

Rosty  J. — ^This  is  an  action  upon  a  promissory  note ;  the 
note  was  proved,  and  no  serious  defence  being  made,  judg- 
ment was  given  in  favor  of  the  plaintiffs.  This  appeal  seems 
to  have  been  taken  for  delay,  but  the  plaintiff  has  not  asked 
for  damages. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  City  Court  be  affirmed,  with  costs. 


YARD  AIYD  BLOIS'S  8TNDIC  VS.  8RODE8. 

APYBAL   VBOM   THB   OOUBT  OF  THB   FIRST  JUDICIAL   DISTRICT,  JUDGB 

BUCHANAN    PRB8IDINO. 

The  case  was  remanded  for  the  defendant  to  prove  ofieta  to  the  note  sued 
on,  and  no  further  evidence  being  offered,  judgment  was  properly  given 
lor  the  entire  amount. 

This  is  an  action  on  a  promissory  note.     The  case  has 


TV. 
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Bambu  Out.  been  before  this  court,  and  was  remanded  to  allow  the 
,ApFU^  I8S9.     defendant  to  prove  any  payments  or  ofTsets  he  might  have 
it*coi'su*M.   Qgc^inst  it  in  the  hands  of  the  transferors.     See  9  LovMaana 
R(fori8i  47d. 

On  the  return  of  the  case,  no  further  evidence  being 
offered,  judgment  was  rendered  for  the  entire  amount  of  \h» 
note  sued  on,  and  the  defendant  again  appealed. 

Loekeit,  for  the  plaintiff. 
/.  SUdeU^  for  the  appellant. 

EtuHSf  J.,  delivered  the  opinion  of  the  court 

This  cause  was  remanded  to  the  court  below,  at  a  previous 
term  of  this  court,  for  the  purpose  of  enabling  the  defendant 
to  establish  any  offsets  he  may  have  had  to  the  note  sued  on 
by  the  plaintiffs.  As  no  further  evidence  was  oSered  on  the 
trial  of  the  cause,  the  judge  gave  judgment  for  the  whole 
amount  of  the  note.     In  this  judgment  we  eoocor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  in  both 
oourta 


McCoy's  executors  vs.  pritchard  et  al. 

APPEAL   FROM    THE   COURT   OP  THE    FIRST   JUDICIAL   DISTRICT,   JUDGE 

BUCHANAN   PRESIDING. 

According  to  the  907th  article  of  the  Code  of  Practice,  the  Supreme  Court 
is  empowered  to  oondemn  the  appellant  to  pay  damages  for  a  fiivoloot 
appeal,  if  the  appellee  claims  it ;  but  these  damages  cannot  exoeed  too 
per  cent,  on  the  amount  in  dispute,  including  intorosi. 

So,  where  the  judgment  bears  five  per  cent,  interest,  t&e  damages  cannot 
exceed  five  per  cent. 


PRnCILiSDXTAL 
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This  is  an  action  on  a  promissory  note  against  the  maker  EUsnav  Diaix;. 
and  endorsers,  and   judgment  in  soUdo  against  all  of  the     «^ft^>>39> 
defendants  is  prayed  for.  x'got'^ix'm. 

The  defence,  after  pleading  some  exceptions,  which  were 
overruled,  was  a  general  denial. 

The  plaintiffs  proved  their  demand,  and  had  judgment, 
with  five  per  cent  interest  thereon,  and  the  defendants 
appealed 

OrymeSf  for  the  plaintiff. 

6.  B.  Duncan,  for  the  appellants* 

Rosti  J'9  delivered  the  opinion  of  the  court. 

This, is  an  action  upon  a  promissory  note,  duly  protested 
for  non-payment.  Judgment  was  given  for  the  plaintiff  in 
the  court  below,  and  the  defendant  has  appealed.  The 
defence  was  not  serious,  and  the  appeal  was  evidently  taken 
for  delay.  The  plaintiff  has  prayed  for  damages,  and  is 
entitled  to  them :  by  article  907  of  the  Code  of  Practice,  this 
court  is  empowered  to  condemn  the  appellant  on  a  frivolous 
appeal,  to  pay  to  the  appellee,  if  the  latter  claims  it  by  his 
answer,  such  damages  as  it  may  think  equivalent  to  the  loss 
which  he  has  sustained,  by  the  delay  consequent  on  the 
appeal,  provided  the  amount  of  such  damages  shall  not  ex- 
ceed ten  per  cent,  on  the  value  of  the  amount  in  dispute. 
We  are  of  opinion,  that,  under  this  provision,  the  plaintiff 
can  receive  no  more  than  ten  per  cent,  upon  the  sum  due 
him.  That  rate  of  interest  being  the  highest  which  our 
law  sanctions  for  the  use  of  money,  the  damage  caused  by 
the  loss  of  that  use  cannot  exceed  it ;  and,  as  the  note  sued 
on  bears  interest  at  the  rate  of  five  per  cent,  from  the  day 
of  the  protest  till  paid,  we  can  only  allow  five  per  cent,  more 
upon  its  amount. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  five  per 
cent,  damages  on  the  amount  of  the  note,  and  costs  in  both 
courts. 
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RwMT  Otrak  been  before  this  court,  and  wp' 
J^pril^  1839.     defendant  to  prove  any  payrr 
x*coi>BEx>M.   ag&inst  it  in  the  hands  of 

FUTOBABBnAx      z^"**  '••'•  .,rAT^  CASES  IN  APRIL 

On  the  return  of  .  ^^^^  v^AbJi-a  iim  ai-kix^. 

offered,  judgment 

note  sued  on,  ar  ^  ^ave  all  been  decided  on  the  principles 

y^'case  of  M^Cwfa  Executors  vs.  Pritchard  et 
IjKkelt,  f     /^'ilich  settles  the  maximum  of  damages  in  cases 

T  g*COt*^   EXECUTORS  V8.   J.  D.  BEIN   ET   AL. 

SAME  V9.    R.  BEIN    ET  AL.    - 

ERWIN  V8,   RILLIEUX    ET  AL. 
CAMPBELL  AND  HATCH   V8.   MORRISON   ET   AL. 

LAMBERT   VS.    BACH. 

LOCKE   V8.   JOHNSON. 

LE00A8TER  V8.    RILLIEUX. 

BRIDGE  AND  CO.   V8.    CHEVALIER. 

BARNET  V8.   RAINET. 

BLACKWELL  V5.    THORN. 

HOLLAND  V8.   JENKINS. 

BERNARD  DE  SANTOS  Of.    RUDDOCK.      (TWO   CASES.) 

merchants'  bank  V8.    MURPHT  ET  AL. 

MAHER  V8.    ADAMS   ET   AL. 
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LALANNE's  heirs  V8.  MOREAU.  Eastibk  Din. 

»  May,  18S9. 

\  TH«  COURT   OJ  THE  FIRST  JUDICIAL  DISTRICT,  JUDGE  n 

^  BUCBANAN  PRESIDING.  IAIAHHR'S HEIRS 

XORRAV. 

.-dij  that  the  appointment  of  appraisers  should  form  a  part  of 

t)e,  ordering  the  sale  of  property  inherited  by  minors,  to  pay  the  (  Jy  ^ 

ts  of  the  succession;  or,  that  their  names  be  mentioned  in  the  order.  13L  481 

1 40  lairl ' 
Their  appointment  may  be  entered,  afterwards,  on  the  minutes  of  the  ilsTlsf 

I  4""     ISA 

court.     IVhen  the  substantial  requisites  of  the  law  are  complied  with,  it  I  47  8B0 

will  suffice.  13   43ij 

llfi    424! 
Where  there  is  a  formal  decree  of  the  Court  of  Probates,  recognizing  the  f^^    ^ 

necessity  of  selling  property  inherited  by  minors,  for  the  payment  of  the  1^^     ^^ 

debts  of  the  succession,  giving  an  opportunity  to  the  attorney  of  absent  \^       ^ 

heirs  to  show,  that,  in  fact,  no  such  necessity  existed,  the  purchaser  is  not  .     ' 

bound  to  look  beyond  this.  126    uA 
No  alienations  of  minor's  property  can  take  place,  without  the  advice  and 
consent  of  a  family  meeting,  and  upon  sufficient  cause  shown. 

The  decree  of  the  Court  of  Probates  upon  the  recommendation  of  a  family 
meeting,  for  the  sale  of  property  inherited  by  minors,  to  pay  the  debts  of 
the  ancestor,  is  so  purely  in  rem^  and  against  the  property,  independently 
of  the  persons,  that  the  sale  made  under  it  extinguishes  all  the  mortgages* 
existing  in  the  name  of  the  owner  on  the  property. 

Sales  directed  by  the  Court  of  Probates,  are  judicial  sales  to  all  intents  and 
purposes,  and  the  purchaser  is  protected  by  the  decree  ordering  them. 

It  is  settled  in  most  of  the  states  of  the  union,  that  a  purchaser  under  a 
decree  of  the  Orphan's  Court,  is  bound  to  look  to  the  jurisdiction ;  but 
that  the  truth  of  the  record,  concerning  matters  within  that  jurisdiction, 
cannot  be  disputed.  If  the  facts  necessary  to  give  the  court  jurisdiction, 
appear  on  the  face  of  the  proceeding's,  the  purchaser  need  not  look  beyond 
the  decree. 

This  is  a  petitory  action,  ia  which  the  plaintiffs  allege  that 
they  are  the  sole  heirs  of  their  late  mother,  Louise  Boune 
Lalanne,  f.  w.  c,  and  iifiherited  from  her  a  house  and  lot, 
situated  in  the  faubourg  Marigny,  and  now  in  the  possession 
and  claimed  by  the  defendant,  as  owner.  The  defendant 
sets  up  title  to  the  premises,  in  virtue  of  a  probate  sale,  made 
in  pursuance  of  the  advice  of  a  family  meeting  and  decree  of 
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BArrsmw  Dm.  the  Probate  Court  thereon,  to  pay  the  debts  of  the  succession 

*^'^'  '^^'     of  the  deceased  ancestor. 
ftujum'ftKnma      The  plaintifis  endeavor  to  show  several  vices  of  nullity,  in 

the  proceedings  by  which  the  property  was  sold,  and  pray 
that  the  sale  be  annulled,  and  the  property  decreed  to  them, 
as  the  true  and  lawful  owners. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict 
for  the  plaintifls  for  two-fifths  of  the  house  and  lot ;  and 
from  judgment  rendered  thereon,  the  defendant  appealed. 

Roselius  and  Elwyn^  for  the  plaintiffs. 

D.  Seghers  and  Canons  for  the  defendant. 

Rostf  Jl,  delivered  the  opinion  of  the  court. 

The  petitioners  allege  that  they  are  the  children  and  only 
heirs  of  Louise  Boune  Lalanne,  who  departed  this  life  ia 
May,  1816,  and  who  was  at  the  time  of  her  death  the  owner 
of  a  town  lot,  now  in  possession  of  the  defendant.  That  they 
were  both  minors  when  their  mother  died,  and  have  never 
been  legally  divested  of  their  title  to  said  lot.  They  pray 
judgment  against  the  defendant,  and  that  he  be  made  to  pay 
them  damages,  at  the  rate  of  twenty  dollars  per  month,  dar- 
ing the  whole  time  of  his  possession.  The  plaintifis  subse- 
quently filed  a  supplementary  petition,  showing  that  oDe 
undivided  half  of  the  lot  in  controversy,  belonged  to  a  suc- 
cession, which  the  defendant  was  administering  as  executor, 
and  prayed  that  the  said  defendant  might  be  cited  jn  that 
capacity.  It  being  subsequently  stated  to  the  court,  that 
another  heir  of  B.  Lalanne  existed,  and  was  a  minor,  a 
curator,  od  hoCy  was  appointed  to  represent  him,  and  the  said 
curator  intervened. 

The  defendant,  in  his  own  right,  and  as  executor,  denied 
the  heirship  of  the  plaintiffs ;  set  up  title  by  purchase,  from 
the  syndics  of  Theodore  Bauduc,  on  the  24  of  December, 
18S0,  and  stated  that  the  syndics  had  since  been  discharged, 
but  that  certain  creditors  of  the  insolvent,  whom  he  named, 
had  received  the  price  paid  by  him  for  the  lot,  by  virtue  of  a 
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special  mortgage  which  they  held  upon  it.     He  prayed  ihat  Bastbbv  Dist. 
the  said  mortgage  creditors  might  be  cited  in  warranty,  and     «^y»  1839. 
in  case  of  eviction,  that  they  might  be  compelled  to  refund  to  ^^^^bum 
him  the  price  paid.  ^^^Jaii. 

The  warrantors  denied  the  heirship  of  the  plaintifis,  and 
all  the  allegations  of  the  petition  and  supplemental  petition, 
and  of  the  call  in  warranty.  They  further  denied  having 
received  the  proceeds  of  the  sale  of  the  lot,  the  larger  part 
thereof  having  been  applied  to  the  payment  of  the  privileged 
debts  of  the  insolvent.  The  case  was  submitted  to  a  jury, 
who  gave  a  verdict  in  favor  of  the  plaintiffs  for  two-sevenths 
of  the  property  claimed,  and  after  an  unsuccessful  attempt  on 
the  part  of  the  defendant  to  have  said  verdict  set  aside, 
judgment  was  rendered  in  conformity  therewith,  and  the 
defendant  appealed. 

The  plaintiffs  rest  their  case  upon  the  following  informali- 
ties, alleged  to  exist  in  the  administration  of  their  mother's 
succession : 

1st.  That  the  family  meeting  who  advised  the  sale,  was 
assembled  without  giving  three  days  previous  notice  to  the 
members  of  it. 

2d.  That  the  under  tutor  and  curator,  ad  liUSy  did  not  take 
the  oath  required  by  law,  till  eleven  days  after  the  delibera- 
tions of  the  family  meeting. 

3d.  That  the  order  to  sell,  and  the  sale,  were  made  before 
any  surety  had  been  given  by  the  tutor  and  curator. 

4th.  That  no  person  was  specially  named  and  appointed 
by  the  court,  to  appraise  the  property. 

The  opinion  which  we  have  formed,  makes  it  necessary 
that  the  last  informality  alleged  by  the  plaintiffs,  should  be     ... 

J  J  J    i_       1  1  .  It  If  not   ne- 

first  noticed  :  an  order  was  made  by  the  court,  that  appraisers  oesnry  that  the 
should  be  appointed,  but  their  names  were  left  in  blank,  llp^"i^''    ° 
before  the  sale.     However,  B.  Montreuil  and  Landon,  were  ®"°"^**-  *^?™ ,  • 

'  '  part  of  ihe  de- 

sworn  in  open  court  as  appraisers,  and  it  is  stated  in  the  affi-  cree,  ordering^ 
davit,  that  they  had  been  appointed  by  the  court  to  act  as  peKj"  tnhented 
such.  They  made  the  appraisement  in  presence  of  the  regis-  °J  i™e' de'Si  of 
ter  of  wills,  and  in  due  form  of  law ;  and  the  oath,  as  well  the  suooession, 
as  the  appraisement,  are  of  record  in  the  Probate  Court,  names  be  meo- 
55  VOL.  XIII. 
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EAmnir  DrsT.  Under  these  circumstances,  all  the  Substantial  requisites of  the 

May,  1839.     jaw  have  been  complied  with,  and  the  fact  that  the  names  of 

KAiAirNs'sHsiBs  thc  appraiscfs  were  left  in  blank,  in  the  order  of  the  judge, 

xoRBAv.       ^^  ^  ^^^^  clerical  omission  which  could  be  supplied,  nunc  pro 

tionedintheor-  func,  at  auv  subsequent  lime,  and  which  we  feel  ourselves 

<Ier.     1  heir  up-  i       .       i  i  .  i 

nointment  may  authorized  to  supply  cven  now ;  It  was  not  necessary  that 
waSis  oTrtw  aH  ^'^^  appointment  of  appraisers  should  form  a  part  of  the  decree 
natet    of    the  ordering  the  sale  :  it  raifht  have  been  ordered  afterwards  on 

court.        When  .  °  '  o 

the    rabitantiai  the  minutes  of  the  court. 

ii^arewMnpiied  '^^^  Other  Informalities  alleged,  are  all  anterior  to  the 
fii?'*'^*"  '"^"  decree  of  the  court  ordering  the  sale  to  take  place,  and  with 
When  there  is  respect  to  them,  so  far  as  the  purchaser  is  concerned,  this 
of  the*  Court*lf  ^^se  is  not  to  be  distinguished  from  that  of  JUkhers  Heirs  ss. 
J^Sng'th^*^^  J»ficAer«  Curator  and  other$;  11  Louisiana  ReporU,  149.  In 
oewitj  of  gelling  that  case  the  court  said  :  "We  have  a  formal  decree  of  the 
ed  by  minors,  Court  of  Probates,  recognizing  the  necessity  of  the  sale  for 
o7the  SbtTof  ^^^  payment  of  the  debts,  and  preceded  by  an  opportunity  on 
the   sacoession,  the  part  of  the  attorney  for  absent  heirs,  to  show  that,  in  fact, 

iriTinfi;  an  oppor-  ,  .        »        r«i  i  i  i    • 

tonity  to  the  at-  no  such  necessity  existed.     The  purchaser  is  not  bound,  in 

iTrS"  to 'ho:!  o"^  opinion,  to  look  beyond  this.- 

that  in  fact,  no      In  the  present  instance,  the  necessity  of  the  sale  was 

tneh      necessity  •       i    l     .u     r        i  .•  j    •.  ... 

existed;  thepm^  lecognized  by  the  family  meeting,  and  it  appearing  in  evi- 
boo^  to  look  dcnce  before  them,  that  there  were  debts  or  charges  of  the 
beyond  this.       succession  Unsettled,  they  advised  that  the  lot  in  controversy 

should  be  sold,  and  that  one-third  of  the  proceeds  of  the  sale 
should  be  for  cash,  in  order  to  pay  them.  The  under  tutor 
ratified  all  the  proceedings  of  the  family  meeting,  by  joining 
with  the  tutor  and  curator,  ad  bona^  in  a  petition  to  the  court, 
piaying  that,  whereas  they  both  deemed  the  sale  of  indis- 
pensable necessity,  the  same  might  be  ordered  to  take  place 
in  conformity  with  the  advice  of  the  family  meeting.  The 
court  made  the  decree,  as  prayed  for,  and  the  sale  under 
which  the  defendant  claims,  took  place.  We  are  of  opinion, 
that  in  this  case,  as  in  that  of  MicheFs  Heirs,  this  decree  bad 
the  force  and  effect  of  a  judgment,  beyond  which  the  pur- 
chaser is  not  bound  to  look. 

Whatever  might  have  been  the  effect  of  the  authorization 
of  the  judge,  under  the  former  laws  of  the  country,  the  radi- 
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cal  changes  naade  in  these  laws  by  subsequent  legislation,  BAinrsRii  Dibt. 
fully  justify  the  conclusion  to  which  we  have  come.     Under     >^fly>  >839. 
the  jurisprudence  of  Spain,  the  act  of  the  judge  in  cases  of  lalaithk'shkiiu 
this  kind,  was  a  mere  authorization  given  to  the  tutor  to  sell       xobijlu. 
the  minor's  property,  upon  an  exparle  statementy  made  by  him, 
and  taken  for  true.     A  anUestcUio  litis^  as  to  the  propriety  or 
necessity  of  selling,  could  never  arise.     The  tutor  appeared 
alone  before  the  judge,  and  when  the  authorization  prayed 
for  was  granted,  no  one  had  capacity  to  appeal  from  it,  how- 
ever injurious  it  might  be  to  the  minors.     Under  such  a  state 
of  things,  it  may  have  been  wise  to  provide,  that  the  minor 
should  have  four  years,  after  he  had  attained  the  age  of 
majority,  to  contest  sales  of  his  property,  made  to  his  preju- 
dice during  his  minority,  with  or  without  the  authorization 
of  the  judge;  but  our  legislative  enactments,  in  giving  greater 
security  to  minors,  that  their  property  shall  not  be  alienated 
without  necessity,  have   also  given  greater  force  to  the 
decrees  of  courts,  under  the  faith  of  which  third  persons 
acquire  it,  when  it  is  sold,  and  have  virtually  repealed  the 
former  laws. 

Pamily  meetings  were  first  introduced  by  the  code  of 
1808,  and  since  that  time  no  alienation  of  minor's  property 
can  take  place  without  their  advice,  and  upon  suflScient    xoaiienaiiont 
cause  shown.     Under  tutors,  also,  have  since  been  appointed  o^  minor's  pro- 
in  all  cases  of  tutorship,  and  it  is  made  their  duty  to  attend  place     without 
the  deliberations  of  family  meetings  whenever  they  are  con-  content^ of  ■*?•- 
voked  for  that  purpose,  and  to  approve  or  disapprove  their  ^^^    ™^^"}fl 
proceedings.     When  the  under  tutor  disapproves  the  advice  cient        cause 
to  sell,  given  by  the  family  meeting,  a  ctmtestatio  lUis  arises 
between  him  and  the  tutor;  and  the  court,  after  hearing 
them,  decides  whether  the  sale  is  necessary,  and  adjudicates 
upon  all  matters  at  issue  between  them.     If  either  party  is 
dissatisfied  with  the  judgment,  he  is  entitled  to  an  appeal,  as 
in  all  other  civil  cases.     Upon  that  appeal,  the  merits  of  the 
opposition  are  again  examined,  and   the  decision   of  the 
appellate  court  is  final  upon  the  controversy.     When  it  is 
given  in  favor  of  the  tutor,  it  is  no  longer  a  simple  exparte 
authorization  to  him  to  sell ;  it  is  a  final  judgment  in  remy 
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EigTKBK  Dm,  which  condemns  the  property  to  be  sold^  and  if,  after  its  rta* 
May,  1839.     dition,  it  became  the  iDlerest  of  the  tutor  not  to  eell,  and  he 

LALANvs'sHETRs  f&il^d  to  do  SO,  the  under  tutor  would  have  the  right  to 
»oi»'Air       require  from  him  the  specific  performance  of  the  decree. 
The  deeree  of     The  decree  of  the  Court  of  Probates,  in  such  cases,  is  so 

Probates  ^upon  purely  wi  rertiy  and  against  the  property,  independently  of  the 

d^tion*of™r fa-  P®'^^^*  ^^^^  ^^^  ^'®  made  under  it  extinguishes  all  the  mort- 
iniij  meeting  for  gages  existing  in  the  name  of  the  owner  on  the  property 

the  sale  of  — 


ine  sale  oi  pro-       ,  . 

Eerty    inherited  SOld. 
y  minors  to  pay        f « 


the"debS'of  Se  ^^  matters  not,  as  was  well  said  by  this  court,  in  the  case 
ancestor,  is  so  of  Michel's  Heirs,  "  whether  the  attorney  of  absent  heirs,  or 
and  against  the  in  this  case,  the  Under  tutor,  made  any  formal  opposition, 
pendemw  of" the  When  the  necessity  of  the  sale  was  manifest  to  him,  it  would 
persons,  that  the  have  becu  doinff  a  vain  thin^,  and  perhaps,  preiudicial  to  the 

sale  made  under  „     r«.       ^  ,     /,.     ^      V  t~'  r     J 

it  extinguishes  estate."  The  force  and  etfect  of  a  decree,  cannot  be  affected 
ges  ^xisITng  ^n  ^7  ^^e  manner  in  which  the  suit  was  conducted  by  the  par- 
the  name  of  the  ^jgg  Htigfant.     In  this  case,  also,  there  were  debts  or  charires 

owner     on    the  ®  '  '  ° 

property.  to  pay,  and  it  might  be  said  that  there  was,  properly  speak- 

Saies  directed  .  ^     i_   i         •  *      ^i  •  .•!   ^i 

hy  the  Court  of  ^gy  1^0  property  beiongmg  to  the  mmors,  until  they  were 
didaf  wSeTto'iai  satisfied.  But  we  place  our  decision  on  the  broad  ground, 
intents  and  pur-  that  salcs  directed  or  authorized  by  Courts  of  Probates,  are 
purchaser  is  pro-  judicial  sales  to  all  legal  intents  and  purposes.  It  was  so 
^e"^  ^'JiSl^fng  <J«c>d«d  by  this  court  in  the  case  already  alluded  to,  and  the 
them.  principle  id  recognized  in  that  of  Pmtard  vs.  Deyrisy  3  Jlfor- 

tin,  jy*.  5.,  32.  Article  114,  page  366,  of  the  old  Civil  Code, 
also  seems  to  recognize  it,  and  it  is  a  textual  provision  of  the 
Louisiana  Code,  included  in  article  1863. 

The  necessity  and  wisdom  of  such  a  rule  of  property,  has 
long  been  felt  and  acknowledged  in  the  roost  important 
states  of  this  Union,  and  none  is  better  settled  by  the  deci- 
sions of  their  courts.  They  all  maintain,  that  a  purchaser 
under  a  decree  of  the  Orphans  Court,  is  bound  to  look  to  the 
jurisdiction,  but  that  the  truth  of  the  record  concerning  mat- 
ters within  that  jurisdiction,  cannot  be  disputed.  That  the 
decree  of  the  court  is  to  be  received  as  conclusive  evidence, 
not  to  be  impeached  from  within,  and  like  all  other  acts  of 
the  highest  judicial  authority,  impeachable  only  from  with- 
out ;  and  that  a  judgment,  decree,  sentence,  or  order,  passed 
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by  h  eompeledt  juriedicttoD,  which  creates  or  changes  a  title^  Eisnnr  Dist. 
or  any  interest  in  an  estate,  is  not  only  final  as  to  the  parties  May,  18S9. 
themselves,  and  all  claiming  under  them,  but  furnishes  coi)-  ^^khs^hei^ 
elusive  evidence  to  all  mankind^  that  the  right  or  interest  j^o^'^^ 
belongs  to  the  party  to  whom  the  court  adjudged  it.  8ee  itisaetded  in 
M^Pherson  vs.  Conliffand  others,  11  Sergeant  and  Rawky  434.  ttateaoftheUni- 
HaekH  ahd  Wife  vs.  PhiUps,  %d  Sergeant  andfiawle,  7.  Cm-  ehU^^m'dlr"^ 
mowwealth  vs.  Oreenwood  Turnpike  CompanUy  1  CoMeetkut  decree  of  the 

^  ^  ^     ^^  Orphans    Court, 

RepOrtSy  17.  is  bound  to  look 

The  Supreme  Court  of  the  United  States  came  to  the  same  ^J^*"  ^St^'SS 
conclusion,  in  the  case  of  Thompson  vs.  TolmUy  2d  Peters.  166.  ^e  ^^  ^^  ^« 

*  record  concern* 

This  was  an  action  instituted  on  account  of  some  alleged  ing^       matters 
informalities  in  a  sale  of  minor's  property,  made  by  order  of  rilldi'j{i<m,**canl 
court.     The  Supreme  Court  said :  "  These  proceedings  were  Jo*  ^^  disputed, 
brought  before  the  court  below,  collaterally,  and  are  by  no  cessaiy  to  give 
means  subject  to  all  the  exceptions  which  might  be  taken  on  diction,  appesr 
a  direct  appeal.     They  may  well  be  considered  as  judicial  ^^  *^^J3in  l! 
proceedings :  they  were  commenced  in  a  court  of  justice,  the     purchaser 
carried  on  under  the  supervising  power  of  the  court,  and  to  beyond'* the  de- 
receive  its  final  ratification.     The  general  and  well  settled  ®'^^* 
rule  of  law,  in  such  cases,  is,  that  when  the  proceedings  are 
collaterally  drawn  into  question,  and  it  appears  upon  the  face 
of  them,  that  the  subject  matter  was  within  the  jurisdiction 
of  the  court,  they  are  voidable  only  ;  the  errors  and  irregu- 
larities, if  any  exist,  are  to  be  corrected  by  some  direct  pro- 
ceeding, either  before  the  same  court  to  set  them  aside,  or  in 
an  appellate  court."    The  same  high  authority  added  in 
conclusion,  that  *'  if  purchasers  were  responsible  for  the  mis- 
takes of  the  court,  in  point  of  fact,  after  they  had  adjudicated 
upon  the  facts  and  acted  upon  them^  such  sales  would  be 
snares  for  honest  men.'' 

These  opinions  are  so  consonant  with  justice  and  sound 
morality,  that,  in  case  of  doubt,  we  would  not  hesitate  to 
allopt  them ;  but  we  are  satisfied  that  our  own  laws,  do  not 
authorize  a  different  conclusion. 

Considering  that  the  decree  of  the  Court  of  Probates^ 
ordering  the  sale  of  the  lot  in  controversy,  was  a  judgn^nt 
rendered  by  a  competent  court,  beyond  which  the  defendant 
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ft. 


Ditr.  is  not  bound  to  trace  his  title,  and  considering,  further,  that 
May,  IMP,     ,jq  material  informality  has  been  shown  in  the  proceedings 
which  followed  the  said  decree,  we  are  of  opinion  that  the 
judgment  of  the  District  Court  must  be  reversed,  and  the 
defendant  maintained  in  his  possession. 

It  is,  therefore,  ordered  and  adjudged,  that  the  judgment 
of  the  District  Court  be  avoided  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  defendant,  with  costs  in  both 
courts.  ^ 


VIGfiRS   ET  AL   V8.   KILSHAW. 

ktnJLL  FKOM  THE   COURT   OF   THE    FIRST    JUDICIAL  DISTRICT,  iUDOX 

BUCHANAN    PRESIDING. 

Where  an  agent,  with  general  and  special  powers,  is  instructed  to  purchaae 
three  hundred  hogsheads  of  tobacco  for  the  London  market,  and,  without 
additional  authority,  he  ships  ninety-nine  hogsheads  to  New-Tork,  on 
which  a  loss  is  sustained,  he  is  answerable  therefor. 

Bo,  where  an  agent  acts  in  good  faith,  but  indiscreetly,  and  exceeds  his 
instructions,  he  will  be  responsible  to  his  principal  for  the  loss  that 
results. 

This  is  an  action  by  the  principal  against  his  agent,  to 
recover  three  thousand  four  hundred  and  three  dollars,  for 
losses  on  ninety-nine  hogsheads  of  tobacco,  purchased  by  the 
latter  on  account  of  the  former,  without  authority,  and 
shipped  to  New-Tork,  where  it  was  sold  at  a  loss. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
the  tobacco  in  question  wa^  purchased  by  the  confidential 
broker  of  the  plaintiff,  at  his  instance,  and  with  his  advice. 
He  further  states,  that  he  acted  in  good  faith,  and  to  the  best 
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of  bis  knowledge,  for  the  plaintifTB  interests,  while  acting  as  eaitsbh  Dm. 
his  agent.     He  prays  that  the  suit  be  dismissed*  ^^y*  '^^' 

The  evidence  showed  that  the  defendant  exceeded  his  ' 
instructions  in  making  the  purchase  in  question. 

The  cause  was  submitted  to  a  jury,  who  returned  a  ver-* 
diet  for  the  plaintiff,  allowing  him  the  sum  he  claimed* 
From  judgment  rendered  thereon,  the  defendant  appealed, 

LeckeUf  for  the  plaintiff. 
Canon^  cafUra. 

EustUf  /.,  delivered  the  opinion  of  the  court* 

This  is  an  action  of  a  principal  against  his  agent,  for 
exceeding  his  instructions. 

Vigers,  the  plaintiff,  trading  under  the  name  of  Tigers  & 
Company,  in  New-Orleans,  appointed  the  defendant  his 
agent  during  his  temporary  absence  in  Europe.  The  powers 
given  were  general,  and  extended  to  every  necessary  act 
required  to  be  done  in  the  course  of  the  plaintiff's  business. 
He  left  with  the  defendant  particular  instructions,  however, 
and,  among  other  directions,  authorized  the  defendant,  if 
choice  parcels  of  tobacco  should  decline  to  a  certain  rate,  to 
ship  three  hundred -hogsheads  to  London,  one  half  to  be  on 
account  of  a  London  house,  and  the  other  on  account  of  the 
plaintiff.  The  defendant  shipped  the  three  hundred  hogs^ 
heads  to  London,  but  also  shipped  ninety-nine  hogsheads  of 
tobacco  to  New-York.  On  this  latter  shipment  there  was  a 
loss,  which  forms  the  subject  of  the  present  suit.  The  plain- 
tiff having  paid  the  amount,  had  a  verdict  for  three  thousand 
four  hundred  and  three  dollars  and  sixty-six  cents.  From 
the  judgment  on  the  verdict  the  defendant  has  appealed. 

From  an  examination  of  the  instructions  of  the  plaintifl^ 
we  find  no  authority  to  make  the  shipment  of  tobacco  to 
New-York,  nor  any  thing  from  which  such  an  authority  can 
be  implied.  He  authorizes  certain  operations  in  cotton  to  be 
undertaken,  but  those  in  tobacco  were  limited  to  the  London 
market ;  none  others  are  authorized,  or  even  alluded  to;  and, 
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EifisBv  l>ira.  is  not  bound  to  trace  his  title,  and  considering,  further,  that 
"^^y*  ^^^     no  material  informality  has  been  shown  in  the  proceedings 
which  followed  the  said  decree,  we  are  of  opinion  that  the 
judgment  of  the  District  Court  must  be  reversed,  and  the 
defendant  maintained  in  his  possession. 

It  is,  therefore,  ordered  and  adjudged,  that  the  judgment 
of  the  District  Court  be  avoided  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  defendant,  with  costs  in  both 
courts. ' 


VIGfiRS   ET  AL   V8,   KILSHAW. 

I 

AMAL  nOM  TBI  COURT   OF   TBI    VIKST   JUDICIAL  DISTRICT,  JVWiK 

BUCBANAN   PRJCSIDING. 

Where  an  agent,  with  {general  and  special  powers,  is  instructed  to  purchase 
three  hundred  hogsheads  of  tobacco  for  the  London  market,  and,  without 
additional  authority,  he  ships  ninety-nine  hogsheads  to  New- York,  cm 
which  a  loss  is  sustained,  he  is  answerable  therefor. 

Bo,  where  an  agent  acts  in  good  faith,  but  indiscreetly,  and  exceeds  his 
instructions,  he  will  be  responsible  to  his  principal  for  the  loss  that 
results. 

This  is  an  action  by  the  principal  against  his  agent,  to 
recover  three  thousand  four  hundred  and  three  dollars,  for 
losses  on  ninety*nine  hogsheads  of  tobacco,  purchased  by  the 
latter  on  account  of  the  former,  without  authority,  and 
shipped  to  New-York,  where  it  was  sold  at  a  loss. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
the  tobacco  in  question  was  purchased  by  the  confidential 
broker  of  the  plaintiff,  at  his  instance,  and  with  his  advice. 
He  further  states,  that  he  acted  in  good  faith,  and  to  the  best 
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of  his  knowledge,  for  the  plaintiflPe  interests,  whik  acting  as  Eimn  Diit. 
his  agent.     He  prays  that  the  suit  be  dismissed.  *^^y»  ^^^' 

The  evidence  showed  that  the  defendant  exceeded  his  ' 
instructions  in  making  the  purchase  in  question. 

The  cause  was  submitted  to  a  jury,  who  returned  a  ver« 
diet  for  the  plaintiff,  allowing  him  the  sum  he  ciairaed. 
From  judgment  rendered  thereon,  the  defendant  appealed. 

Leckett^  for  the  plaintiff. 
Canont  cofUro. 

EtutUf  /.,  delivered  the  opinion  of  the  court* 

This  is  an  action  of  a  principal  against  his  agent,  for 
exceeding  his  instructions. 

Vigers,  the  plaintiff,  trading  under  the  name  of  Yigers  & 
Company,  in  New-Orleans,  appointed  the  defendant  his 
agent  during  his  temporary  absence  in  Europe.  The  powers 
given  were  general,  and  extended  to  every  necessary  act 
required  to  be  done  in  the  course  of  the  plaintiff's  business. 
He  left  with  the  defendant  particular  instructions,  however, 
and,  among  other  directions,  authorized  the  defendant,  if 
choice  parcels  of  tobacco  should  decline  to  a  certain  rate,  to 
ship  three  hundred -hogsheads  to  London,  one  half  to  be  on 
account  of  a  London  house,  and  the  other  on  account  of  the 
plaintiff.  The  defendant  shipped  the  three  hundred  hogs^ 
heads  to  London,  but  also  shipped  ninety-nine  hogsheads  of 
tobacco  to  New-York.  On  this  latter  shipment  there  was  a 
loss,  which  forms  the  subject  of  the  present  suit.  The  plain- 
tiff having  paid  the  amount,  had  a  verdict  for  three  thousand 
four  hundred  and  three  dollars  and  sixty-six  cents.  From 
the  judgment  on  the  verdict  the  defendant  has  appealed. 

From  an  examination  of  the  instructions  of  the  plaintifl^ 
we  find  no  authority  to  make  the  shipment  of  tobacco  to 
New-York,  nor  any  thing  from  which  such  an  authority  can 
be  implied.  He  authorizes  certain  operations  in  cotton  to  be 
undertaken,  but  those  in  tobacco  were  limited  to  the  London 
market ;  none  others  are  authorized,  or  even  alluded  to;  and, 
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Hawoxx  DiiT.  ffoni  (he  particular  manoer  ia  wbich  the  instructione  afe 
■^fey*  **^*     drawQ  up,  we  must  conclude  that  all  ahipraents  other  than 
TmmMvtAu,    ^bosQ  authorized  were  excluded.      It  might  well  happen 
MMuHuw^      ^^^^  ^°  purchases  of  tobacco  for  the  London  market,  a  pur- 
chaser might  find  it  for  his  advantage,  in  order  to  secure 
tobacco  of  a  quality  suitable  for  that  market,  to  take  other 
hogsheads  of  au  inferior  quality,  as  the  article  is  sold  in  lots, 
not  assorted  according  to  the  standard  which  exists  there. 
The  plaintiff  was  undoubtedly  aware  of  this  fact,  and  must 
be  supposed  to  have  given  his  directions  in  relation  to  it. 
His  agent,  the  defendant,  he  knew  might  have  on  hand  a 
certain  quantity  of  tobacco,  but  there  is  no  evidence  that  he, 
the  plaintiff,  had  any  idea  of  trusting  it  to  the  chances  of  a 
ntwiS^  ne^  ^^®^*^'*^  market.      Duggan,  the  broker  who  purchased  the 
rd  and  special  tobacco,  says  exprcssly,  that  *^  had  Mr.  Kilshaw  sold  the 
ab^^ed  to  pur-  ninety«nine  hogsheads  here,  he  does  not  think  Yigers  would 
prinoipar  three  ^^^^  Sustained  any  loss,  as  there  was  a  great  demand  for 
fcundredhhdi.  of  tobacco."    Putting  the  case  on  the  most  favorable  footing 
London  market,  for  the  defendant,  supposing  that  the  ninety-nine  hogsheads 
d?aoMUathori-  ^^  tobacco  were  left  in  hi^  hands  from  the  purchases  he  was 
tj  be  ships  nine- obliged  to  make  to  Complete  the  three  hundred  hogsheads 
New-York,    on  for  the  Loodou  market,  \$^e  find  neither  necessity  nor  autho- 
wrtSiIi^/°he  is  "'y  ***■  shipping  the  former  to  New-York,  for  which  market, 
liable  therefor,    the  evidence  shows  conclusively,  the  quality  of  Ihe  tobacco 

was  not  suited.    It  is  urged  in  argument,  in  behalf  of  the 

defendant,  that  his  agency  was  gratuitous,  and  that  he  acted 

in  good  faith.    There  is  no  evidence  which  shows  that  the 

defendant  was  not  to  receive  a  compen^atioa  for  his  agency. 

The  plaintiff  did  not  expeet  the  defendant  to  charge  him  any 

commission  on  his  interest  in  the  London  shipment,  but  that 

agfnt  ^a^tT  in  ^^  ^^^  defendant,  w#uld  be  satisfied  with  the  commission  of 

pood  faiib  but  three  and  a  half  per  cent,  on  the  interest  of  the  London 

exceeds  his'  in-  house ;  but  we  baVo  seen  nothing  in  the  evidence  which 

wiii^be^respon!  ^akes  this  case  out  of  the  operation  of  the  contract  of  com- 

sibietohisprin-  niisBion.     We  belie vo  the  defendant  acted  in  good  faith,  but 

oipal  for  the  loss 

that  results.       also  that  he  acted  indiscreetly,  and  without  au|,bority,  ia 

making  the  shipment  to  New^York. 
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It  1%  therefore,  ordered,  adjudged  and  decreed,  that  the  BAmur  Dira» 
judgment  of  the  District  Court  be  afiurmed,  with  eostsL  •^'^>  ^<^- 


FRI8CILLA    SMITH,   F.  W.  C,   V8.    SMITH. 

ATPSAL  mOM   THB    PAMBB  OOUET,    VOK  THS    PARISH   AMD  OXTT   OV 

NKW-ORLKAirS. 

Where  a  tlave  was  taken  from  Loouiaxia,  with  the  consent  of  the  owner, 
to  France,  ahhoagh  afterwards  sent  back  here,  she  was  thereby  entitled 
to  her  freedom,  from  the  fact  of  having  been  taken  to  a  country  where 
slavery  is  not  tolerated,  and  where  the  slave  becomes  free  by  landing  oil 
the  French  soil. 

The  Supreme  Court  will  not  consider  one  decision  alone  as  finally  settling 
the  jurisprudeDce  on  any  given  point  or  question  of  law,  which  is  not 
settled  by  positive  legislation. 

When  owners  go  out  of  the  state  with  their  slaves,  and  afterwards  eman- 
cipate them,  they  must  do  so  according  to  the  laws  of  the  place  where 
the  emancipation  takes  place. 

This  is  a  suit  for  freedom.  The  {rfaintiff  was  the  slave  of 
the  defendant  for  life,  when,  in  the  spring  of  1835,  the  latter 
went  to  France,  taking  Prisciiia  with  her  as  her  servant. 
After  residing  in  Paris  some  months,  Prisciiia  was  sent  back 
by  her  mistress  to  Louisiana,  in  the  ship  Oaronne,  and  arrived 
in  New-Orleans  in  November,  1835. 

She  alleges,  that,  by  going  to  France  with  the  consent  of 
her  mistress,  she  became  free,  because  slavery  is  not  per- 
mitted there,  and  that  the  moment  she  landed  in  that 
country  she  became  free. 

The  defendant  resists  the  claim  to  freedom,  and  persists  in 
kolding  the  plaintiff  as  a  slave. 

Upon  this  issue  the  cause  was  tried. 
56  VOL.  XIII. 
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EAmiui  DitT.      Witnesses  were  introduced  to  show  what  were  the  laws  of 
May,  18S9.     France  in  relation  to  slavery. 

iMiTH  F.  w.  c.  ^*  CaiUardy  Esq.,  being  called  on  the  part  of  the  plaintifi^ 
J^V  says  he  studied  law  in  France  ;  that  there  is  no  slavery  per- 
mitted  there.  As  soon  as  a  slave  lands  on  the  French  soil, 
he  is  free  by  the  mere  fact.  The  law  which  established  this 
principle  was  enacted  in  ITSl,  and  has  not  been  repealed. 
In  18359  ^he  slave  trade,  which  was  permitted  in  France, 
was  prohibited. 

The  plaintiff  was  taken  to  France  with  the  view  of  stay- 
ing there  with  her  mistress,  but,  on  her  entreaty,  she  was 
sent  back  in  the  ship  Garonne,  and  hired  out  in  New-Orleans 
on  wages,  for  account  of  her  mistress. 

The  parish  judge  was  of  opinion  that  the  plaintiff,  being 
domiciled  in  Louisiana,  must  be  governed  and  controlled  by 
the  laws  of  this  state,  in  her  claim  for  freedom ;  that  the 
mere  fact  of  going  to  France,  and  returning  to  Louisiana, 
could  not  take  the  case  out  of  the  general  rule.  Judgment 
was  rendered  in  favor  of  the  defendant,  and  the  plaintiff 
appealed. 

Jlface,  for  the  plaintiff,  contended  that  the  plaintiff  was 
entitled  to  her  freedom  from  the  fact  of  being  taken  to  France 
by  her  mistress  with  the  view  of  residing  there.  A  slave 
once  gaining  freedom,  cannot  afterwards  be  reduced  to 
slavery.  Marie  Latusey  /.  to.  c,  vs.  Marot  et  a2.,  9  Louisiana 
Reports,  473 ;  Merry  vs.  Chexnaider,  8  Martiny  JV*.  S.,  699 ; 
Lunsfotd  vs.  Coqttilony  2  Ibid,  401 ;  Langlade'' s  Repertoire  dt 
la  J^ToweUe  Legislaiior^  vol.  2,  p.  442,  verho  Esclavage ;  La 
Charte  Constilutionnellef  art,  1,  4,  5  and  8. 

Mazureauy  for  the  defendant,  contended  that  the  judgment 
of  the  Parish  Court  was  correct,  and  ought  to  be  confirmed ; 
that,  even  admitting  the  laws  of  France  are  to  govern  this 
case  (which  he  denied),  they  do  not  show  that  a  black  slaoe^ 
or  any  mulatto  slavcy  is  free  the  moment  be  is  landed  in 
France.  The  law  of  1791,  it  is  true,  says,  *^  Tout  individu 
est  libre  aussUdt  qu^il  est  en  France  ;^^  but  Merlin  shows  that. 


OP  THE  STATE  OP  LOUISIANA.  443 

by  a  law  of  1802/  slavery  has  been  re-established  in  all  ihe  EinrsRir  Dist. 
French  colonies,  as  it  was  by  law  anterior  to  1789 ;  and  he     ^oy*  i^^- 
refers  to  the  article  "  Oens  de  CouUvr^^  where  we  find  a  total  iKiTH,i.  w.T! 
prohibition  of  any  black,  mulatto,  or  person  of  color  of  any  '*• 

sex,  being  brought  within  the  French  republic,  on  pain  of 
being  arrested  and  detained  in  prison  until  they  are  sent  out 
of  the  country.  From  this  it  must  be  inferred,  that  the  law 
of  1791  was  no  longer  in  force  after  1802.  JUertMe  Reper- 
toire de  Jurisprudence,  verbo  Esclavage, 

2.  The  laws  of  Louisiana  are  the  only  ones  our  citizens 
are  bound  to  know,  and  they  should  govern  in  deciding  this 
case.  The  defendant  was  ignorant  of  the  laws  of  France, 
and  could  not  be  presumed  to  know  that  if  she  took  her 
slave  there  it  would  be  emancipated.  It  was  certainly  con- 
trary to  her  intention,  for,  as  she  was  travelling,  she  took 
her  servant  to  attend  on  her,  and  not  to  become  free. 

3.  The  SttUut  Personel  is  the  law  which  regulated  the 
condition  of  the  plaintiff  here,  and  which  followed  her  every 
where.  Being  a  slave  here,  she  was  a  slave  whereever  she 
went.  See  MerUiCs  Repertahrey  verbo  Statut  Personnel,  and  the 
effect  of  that  statute. 

4.  These  principles  have  been  recognized  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  The  United  Stales 
vs.  Skiddy,  and  the  seizure  of  the  ship  Garonne,  in  which 
Priscilla  was  sent  back  from  France  to  Louisiana  a  slave, 
and  in  the  same  condition  in  which  she  went  out  to  France. 
That  court  expressly  recognizes  her  as  a  slave  domesticated 
in  Louisiana,  in  consequence  of  which  it  was  no  violation  of 
the  laws  of  the  United  States  to  bring  her  back  into  the 
country  as  a  slave.     See  11  Peters*  Reports,  77. 

5.  There  is  no  law  in  Louisiana  to  prevent  the  defendant 
from  taking  her  slave  to  France,  and  returning  with  her,  or 
sending  her  back  and  holdin^r  her  in  slavery.  Taking  or 
sending  a  slave  to  a  country  where  no  slavery  is  permiited, 
is  not  one  of  the  modes  provided  by  our  laws  to  emancipate 
slaves.  The  manner  pointed  out  by  these  laws  is  the  only 
way  in  which  slaves  can  be  emancipated ;  all  other  modes 
of  emancipation  are  null  and  void.     1  Moreau^s  Digest,  455. 
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Ram»iv  Dirr.      6.  By  the  &gC  of  1830,  elavee  (hat  are  erottfiMipattd  miift 

May^  1839.     qgit  the  ^tate ;  whence  it  is  concluded  that  any  alave,  <m 

nnvH,  V.  w.  c.  being  emancipated  here  since  that  act,  has  no  right  to  be 

here,  and  ought  not  to  be  heard  in  a  court  of  justice.    Bee 

Stsrim  Ada  of  18S0,  March  16,  iu.  10. 


tjf. 

■MXTB, 


was 


Martin^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  which  rejects 
.  her  claim  to  her  freedona. 

She  admits  she  was  once  the  slave  of  the  defendant,  who 
took  her  to  France,  and  with  whom  she  remained  for  three 
^^ken*  fnm  ^^  ^^^^  months,  after  which  she  was  sent  back  to  thie  state. 


Louiiiana,  wiih      This  case  cannot  be  distinguished  from  that  of  Mark 

the    eooient  of  .         .  _  _  »     ^  r       .  .  »>  ^ma      t 

the  owner  to  Lotn^e,  /.  t0.  c,  VS.  MoTot  et  ai.,  9  Lautsiana  Reports,  473.  IQ 
lh™db'  after-  ^^^  ^ascs  it  was  proveu  that  <*  there  is  no  ^Uwery  permitted 
wanU  sent  back  j^  Prance  I  that,  as  soon  as  a  slave  lands  on  the  French  soil, 

here,    she    was  .        •  ^        •* 

thereby  entitled  he  IS  free  by  the  mere  fact." 

.  f^  aI^^i^H^     The  judge  of  the  Parish  Court  has  admitted,  that  if  the 
haying  been  ta-  decision  of  this  court,  in  the  case  of  Marie  Louise,  be  correct, 

ken  to  a  country  i     i  •  . 

where  siave^  ft  affords  a  legrtimate  rule  by  which  the  present  case  is  to  be 
and  wImhT  the  determined  ;  but  he  contends  that  a  single  decision  of  this 
AeTbT  huSin^  court  docs  not  prevent  the  re-exaroination  of  the  principle 
on  the  French  recognized  whcn  it  comes  up  the  second  time,  and  is  pre- 
sented to  the  consideration  of  the  court. 

The  case  of  Marie  Louise  is  not  the  first  in  which  the 
Supreme  Court  of  this  state  has  been  called  upon  to  revise 
the  judgment  of  an  inferior  court,  in  relation  to  the  right  to 
the  freedom  of  a  slave,  in  consequence  of  his  having  been 
carried  by  a  former  master  into  a  country  the  laws  of  which 
do  not  tolerate  slavery.  About  fifteen  years  ago,  the  court 
of  the  third  judicial  district  having  recognized  the  right  to 
freedom  of  a  slave,  carried  from  Kentucky  into  the  state  of 
Ohio  by  her  former  owner,  the  person  who  claimed  her  as 
his  property  deeming  himself  aggrieved,  sought  relief  by 
appeal  to  this  court.  See  Lunsfordvs,  CoquUhUj  8  Mariin, 
JV.  S^  401. 

That  case  received  an  attentive  consideratioD,  and  the 
'  judgment  of  the  District  Court  was  affirmed.    The  qnestioo 
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wa0  not  rts  nova  in  the  jurisprudence  of  these  states;  the  EAmnur  But. 
plaintiff  relied  on  a  decision  of  Ibe  Court  of  Appeals  of  the     •May,  193»* 
stale  of  Kentucky,  which. fully  supported  her  claim.  em™  f.  wfc. 

Ten  years  after  that  decision,  this  court  expressed  the  ^ 
opinion,  in  the  case  of  Louis^  /.  m.  c,  vs.  Cabarrus  et  al., 
7  LouUiana  Reparti^  170,  that  the  judge  a  quo  erred  in 
refusing  to  charge  the  jury,  *^  that  proof  of  the  residence  of 
the  plaintiff  in  the  state  of  Ohio  during  the  space  of  two  or 
three  years,  unconnected  with  any  other  proof,  was  insuffi* 
cient  in  law  to  establish  freedom."  A  negative  pregnant 
with  the  affirmative,  that  such  a  residence,  connected  with 
other  proof,  to  wit,  that  it  was  with  the  consent,  and  agree* 
ably  to  the  will  of  the  master,  would  entitle  such  slave  to 
his  freedom. 

In  the  same  case,  the  judge  having  charged  the  jury, 
**  that  the  consent  of  the  owner  that  the  slave  should  go  into 
the  state  of  Ohio  and  perform  labor  was  insufficient  to  entitle 
him  to  his  freedom,"  this  court  was  of  opinion  that  the  law 
was  too  loosely  expressed  and  indefinitely  stated ;  and  that 
*^  the  consent  of  the  master  that  the  slave  should  go  and 
perform  work  and  labor  in  Ohio,  does  not  of  Uself  free  the 
slave,  though  this  may  be  effected  hy  the  alaw^i  gnag  then 
under  this  permiseion" 

We  agree  with  our  learned  brother  in  the  Parish  Court, 
that  "  more  than  one  decision  of  the  supreme  judicial  tribo* 
nal  is  required  to  settle  the  jurisprudence  on  any  given  point 
or  question  of  law ;"  and  accordingly,  as  there  has  been     j^^  sanreme 
three  decisions  of  this  court  on  the  question  on  which  he  ^o"^  ^*"  5®^ 

consider  one  oe- 

differs  from  us,  we  might  consider  the  law  as  settled  by  these  ciuon  alone  m 
repeated  decisions,  in  which  all  the  members  of  the  court  f^^^^  jari^i^ra- 
concurred,  and  which  were  in  accordance  with  three  iudfir--  ^^   **■*,  /"y 

'  .  1    ,  quetilon  of  law, 

men (6  of  tlie  District  Courts ;  nevertheless,  we  have  attended  which  it  not  set- 
to  the  new  considerations  which  have  been  submitted  to  us.  wislatio^**  *^ 
The  counsel  for  the  defendant  and  appellee  contends,  that  the 
legislature  has  provided  two  modes  of  emancipation,  to  wit^ 
that  of  slaves  having  attained  the  age  of  thirty  years  and 
upwards  {Lauiriana  Codtj  article  186,  et  $eq,)f  and  of  slaves 
under  that  age  (1  Moreani^B  Digut^  466),  and  that  no  eman* 
cipation  can  take  place  in  any  other  manner. 


«t. 
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EirniKv  Din.      This  is  certainly  true  of  emancipation  in  the  state;  but 

■^Mgy»  ^^^*     the  legislature  has  recognized  the  right  of  owners  to  emaD- 

,.  ^.  0.  cipate  their  slaves  in  other  states.     See  Sesrion  Acts  o/1830, 

tec.  16,  p.  94. 

When  ownen      When  owners  going  out  of  the  state  with  their  slaves, 

Sjite* with  their  afterwards  emancipate  them,  they  must  do  so,  not  according 

teiTOii8*"«niinI  ^  ^^^  '*^®  ^'  Louisiana,  but  according  to  the  laws  of  the 
eipate  them,  country  where  the  emancipation  takes  place.  It  has  been 
aocordinr  to  the  further  urged,  that  owners  of  slaves  cannot  evade  the  laws 
where  Aeemw^  ^^  ^^^^  '^^®  regulating  emancipation  by  taking  them  out  of 
ciMtion    takes  the  State,  fraudulently  and  collusively,  with  the  view  of 

emancipating  them,  when  the  law  forbids  it,  otr.,  slaves  of 
bad  character,  or  to  avoid  giving  bond  with  security  required 
by  law.  To  this  the  answer  is,  that  if  the  emancipation,  iu 
such  a  case,  is  to  be  declared  null  and  void,  it  cannot  be  so 
on  the  application  of  a  party  to  the  collusion  and  fraud. 

It  has  been  said  that  the  plaintiff  cannot  be  heard,  because 
the  law  requires  emancipated  slaves  to  withdraw  from  the 
state.  To  this  it  may  be  answered,  that  the  object  of  the 
suit  is  to  procure  the  means  of  complying  with  the  law,  by 
removing  the  obstacle  which  the  defendant  opposes  to  its 
execution ;  that  the  obligation  to  remove  from  the  state  has 
not  the  effect  of  an  outlawry ;  and  that  the  act  of  18S0, 
already  cited,  authorizes  slaves  removed  from  this  state,  and 
emancipated  in  another  state  of  the  Union,  to  return.  It  is 
true,  the  plaintiff  in  this  case  obtained  her  emancipation  in 
France,  and  does  not  therefore  come  within  the  letter  of 
that  act.  It  is  said  she  comes  within  the  spirit;  for  the 
reason  why  slaves  emancipated  in  the  other  states  are  per- 
mitted to  return  is,  that  they  have  their  relations,  connec- 
tions and  friends  here,  whom  it  would  be  cruel  to  prevent 
them  from  rejoining. 

The  parish  judge  imagines  he  has  discovered  a  distinct 
feature  in  the  present  case,  from  that  of  Marie  Louise,  who 
was  that  of  a  statu  libera  at  the  time  she  left  Louisiana, 
while  the  present  plaintiff  was  a  slave  for  life  at  her  de- 
parture. A  statu  Ubera  is  a  slave  until  the  moment  she 
becomes  free,  to  all  intents  and  purposes,  with  (he  excep- 
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lions  introduced  by  the  code,  none  of  which  were  invoked  in  B^mvs  Dm. 
that  case.  -Wiy,  1889. 

It  does  not  appear  to  us  that  any  thing  authorized  the       oxvAia> 
Parish  Court  to  decide  this  case  on  other  principles  than  '^' 

*  lACKS  FT  AIL 

those  settled  by  our  jurisprudence  in  similar  cases. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided  and 
reversed ;  and  that  the  plaintiff  be  declared  a  free  woman, 
and  that  the  defendant  be  for  ever  enjoined  and  prohibited 
from  disturbing  her  in  the  enjoyment  of  her  freedom,  the 
latter  paying  costs  in  both  courts. 


OXNARD  vs.   LOCKE    ET   AL. 

APPBAL    FROM    THE    COURT    OF   THS    FIRST   JUDICIAL   DI8TRCT,    JUDGE 

BUCHANAN   FRESIDINO. 

An  auctioneer's  certiiicate  is  admissible  in  evidence,  even  when  it  shows 
the  sale  of  certain  property  was  ordered  by  a  different  person,  than  is 
alleged  in  the  pleadings,  when  he  is  shown  to  have  been  tho  agent. 

After]  the  death  of  the  auctioneer,  parole  proof  is  the  best  evidence  of 
the  correctness  of  the  entries  in  his  record  book,  and  which  the  nature  of 
the  case  admits. 

In  reciprocal  contracts,  he  who  desires  to  comply,  when  the  other  delays, 
must  at  the  proper  time  offer  to  perform  his  part,  to  pat  the  other  in 
default. 

Joint  purchasers  cannot  be  condemned  in  solido  for  the  payment  of  the 
price. 

This  is  an  action  to  compel  the  defendants, .  who  were 
joint  purchasers  at  an  auction  sale,  to  comply  with  the  terms 
and  pay  the  price. 


MOKItBTAft. 
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EARBur  Out.      The  defendanig  resisted  under  several  pretexts  which  are 
■*^>  *^^     stated  in  the  opinion  of  this  court. 
oxvABB    "     The  plaintiff  had  judgment  m  «olUo,  afainst  them  for  the 
Vw  AM^    price^  in  case  of  failure-  to  comply  with  the  terms  of  sale, 
&c.    They  appealed. 

T.  SUdMy  for  the  plaintiff. 

6.  JB.  Duncan,  for  the  defendants  and  appellants. 

RoMiy  J.y  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  compel  the  defendants  to  comply 
with  the  adjudication  of  a  sale  of  real  estate,  and  prays  that 
in  default  thereof  they  may  be  adjudged  to  pay  him  in  totidOf 
the  amount  of  the  adjudication,  to  wit,  four  thousand  dollars 
with  interest  and  costs. 

The  defendants  resist  the  plaintiff's  demand  on  the  fol- 
lowing grounds : 

I.  That  the  sale  at  auction  was  informal  and  void. 

II.  That  they  are  released  from  the  obligations  of  taking 
the  property  and  paying  the  price,  by  the  delay,  negligence 
and  refusal  of  the  plaintiff  to  comply  with  his  part  of  the 
contract,  and  make  a  title. 

III.  That  the  property  was  incumbered  with  mortgages 
in  such  a  manner,  that  the  plaintiff  could  not  convey  it  to  the 
defendants. 

lY.  That  the  plaintiff's  title  is  defective,  and  that  he  was 
insolvent  when  he  tendered  the  conveyance. 

The  District  Court  gave  judgment  in  favor  of  the  plaiotiff, 
agreeably  to  the  prayer  of  his  petition,  and  the  defendants 
appealed. 

Two  bills  of  exception  were  taken  during  the  trial 

One  to  the  opinion  of  the  court  admitting  in  evidence  an 
auctioneer's  certificate,  showing  that  the  lots  in  controversy 
had  been  adjudicated  by  him  to  the  defendants,  by  order  of 
William  L.  Hodge,  on  the  ground  that  the  adjudication  was 
not  made  bj  order  of  the  plaintiff,  and  that  the  oertifieate  was 
inadmissible  under  the  issue. 


OF  THE  STATE  OF  LOUISIANA.  440 

2.    To  the  opinion  of  the  court  admitting  in  evidence  the  Eaitbiui  Om. 
record  book  of  the  auctioneer,  showing  the  sale  of  the  lots,     "^y*  ^^^^- 
and  permitting  the  correctness  of  the  entries  in  said  book  to       ozsabs 
be  proved  by  a  witness ;  the  auctioneer  being  dead  at  the    ^icxxn al. 
time,  on  the  irround  that  the  entries  were  not  in  the  hand-  An  «aetioiicep»8 

^  ,  .  eertifieste  is  ad- 

writing  of  the  auctioneer,  and  were  not  signed  by  him.  minibie  in  evi- 

I.  We  are  of  opinion  the  judge  did  not  err.  William  L.  whra'it  thowg 
Hodge  is  shown  to  have  been  the  general  and  special  agent  *5  ■***  ^^^^ 
of  the  plaintiff,  by  him  duly  authorized  to  cause  the  sale  to  was  ordered  by 

•  J     ■       .1  ^.  a  difierent  pei^ 

be  made  by  the  auctioneer.  ^o,  tiianisaiie- 

II.  After  the  death  of  ihe  auctioneer,  proof  of  the  correct-  jM»nthepiead- 

'  v^  ings,  whea  he  is 

nes8  of  the  entries  in  his  record  book,  was  the  best  evidence  "hown  to  iiave 
the  nature  of  the  case  admitted  of.  Upon  the  merits,  the  After  Uie?«ith 
first  and  fourth  grounds  of  defence  are  entirely  unsupported  Sonew*  parole 
by  evidence ;  and  the  third,  is  shown  to  be  unfounded,  by  prpofis  the  best 
the  certificate  of  the  recorder  of  mortgages.  In  relation  oorreotness  of 
to  the  second  ground,  if  the  plaintiff  occasioned  unnecessary  fmoi^  *b^" 
delays  and  failed  or  refused  for  a  great  length  of  time  to  *^^  ^^*<^^  ^^^ 

...  o  o  nature    of    the 

comply  with  his  obligations,  the  defendants  have  not  done  case  admits. 
that  which  on  their  part  they  were  bound  to  do,  in  order  to  co!ltoaS^'^"*he 
take  advantage  of  that  refusal  or  neglect;  Lauiriana  Code,  ^^o  desires  to 

articU  1 907.  the  other  delajs* 

It  appears  to  us  the  court  erred    in   giving  judgment  ^"'time  offeMo 
against  the  defendants,  jointly  and  severally,  for  the  amount  ^^^^    ^  ^ 
of  the  purchase  money,  in  case  they  failed  to  comply  with  other  in  default, 
the  conditions  of  the  sale.     The  obligation  was  joint  accord* 
ing  to  the  auctioneer's  certificate,  and  there  is  no  evidence  in 
the  record  to  justify  us  in  changing  its  nature. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  thcf  District  Court  be  amended,  so  as  to  con* 
demn  the  defendants  to  pay  the  plaintiff  the  sum  of  seven  sers  cannot  be 
thousand  dollars,  jointly,  instead  odnsoKdo,  and  otherwise  ^""r^  ^ 
affirmed :    it  is  further  decreed,  that  the  defendants  pay  the  v^j*^^^  of  the 

price. 

costs  of  the  District  Court ;  those  of  the  appeal  to  be  borne 
by  the  appellee. 
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fiAfTIHH    DjIT. 

May    1839.  GOODING  VS.  ATLANTIC  MARINE  AND  FIRE  INSURANCE  CO. 

SOODINO  APPBAL    FEOM   THK    COUKT   OF   THE    FIRST  JUDICIAL  DUTEICT. 


ATLANTIC        XA- 

EivB   Avn  nni 


Where  the  jadgrment  is  based  on  the  yerdict  of  a  jniy,  inyolying  qaestions 
11WEAHCE    GO.      of  fact  merely,  which  appear  to  have  been  satisfactorily  proved,  it  will 

not  bo  disturbed.    Informalities  complained  of,  not  sui&cient  to  revene 
the  judgment,  wiU  not  bo  noticed. 

This  is  an  action  on  a  policy  of  insurance,  in  which  the 
plaintiff  claims  eight  thousand  seven  hundred  and  eight  dol- 
lars, the  value  of  certain  goods  insured  by  the  defendants,  on 
board  the  steamer  Privateer,  at  and  from  New-Orleans,  for 
Coates'  Bluff,  on  Red  River,  with  the  privilege  to  re-ship  ia 
keel-boats  from  thence  to  Fort  Towson. 

The  plaintiff  alleges,  that  the  goods  were  re-shipped  in 
Red  River,  on  board  a  keel-boat  called  the  Mary  Musgrove, 
and  while  pursuing  on  her  voyage  to  Fort  Towson,  she 
struck  a  snag  under  water,  and  sunk,  so  that  the  goods  were 
totally  lost  to  the  owner,  by  one  of  the  perils  insured  against, 
to  wit,  the  perils  of  the  river.  He  further  shows,  that  he 
has  abandoned  to  the  insurers  as  for  a  total  loss,  and  made 
the  necessary  demand  and  preliminary  proof,  and  the  defen- 
dants refuse  to  pay  the  same.  He  prays  judgment  for  the 
amount  of  his  claim,  with  interest  and  costs. 

The  defendants  pleaded  a  general  denial,  and  set  up  vari- 
ous objections  in  the  answer  to  the  demand  of  the  plaintiff. 
They  averred,  the  keel-boat  was  not  in  good  condition  and 
sea-worthy,  and  not  spfficiently  manned  for  the  voyage  she 
undertook;  that  the  plaintiff  did  not  accompany  the  goods, 
and  labor,  travel,  and  work  in  the  safe-keeping  of  the  goods 
as  he  was  bound  to  do,  in  case  of  loss ;  that  the  goods  were 
wasted,  distributed  and  disposed  of  in  a  negligent  and 
unlawful  manner  by  the  plaintiff's  agent,  &c. ;  that  the 
preliminary  proofs  were  never  furnished  of  said  loss,  and  that 
there  was  no  proper  abandonment  of  the  goods  to  the 
defendants,  &c. 

The  testimony  introduced  in  the  case  was  voluminous  and 
full,  in  support  of  the  plaintiff's  loss  by  the  dangers  of  the 
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river.     It  was  fully  shown  tlfot  the  keel-boat  was  in  good  ZkvtEnx  Dnr. 
trim,  and  highly  recommended  as  suitable  for  the  voyage  by     ^qy»  >839. 
intelligent  and  disinterested  persons.     The  loss  was  almost       ^odin» 
entire.     A  few  of  the  ^oods  were  taken  out  of  the  wreck  ._.J[*:    _, 
and  river,  in  a  very  damaged  state,  and  sold ;    the  loss  and  bihe  avb  mi 
claim  of  the  plaintiff  was  duly  notified   to  the  defendants. 
The  policy  on  which  the  action  is  brought,  is  in  the  usual 
form  of  marine  or  river  insurances. 

The  judge  presiding  charged  the  jury,  and  a  verdict  was 
returned  for  the  plaintiff. 

The  defendants'  counsel  took  a  bill  of  exception  to  the 
refusal  of  the  judge  to  instruct  the  juiy,  that  from  the  evi- 
dence the  abandonment  was  not  made  in  due  form  and  in 
proper  time  ;  that  from  the  evidence,  the  plaintiff  had  been 
guilty  of  gross  negligence,  &c.  and  that  under  all  the  cir- 
cumstances, the  action  could  not  be  maintained,  &c. 

The  court  was  satisfied  with  the  verdict  and  gave  judg- 
meot  confirming  it.     The  defendants  appealed. 

Benjamin^  for  the  plaintiff. 

GrymeSf  for  the  appellants. 

Eu8H$9  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  policy  of  insurance,  for  a  total  loss. 
The  voyage  was  from  New-Orleans  to  Coates'  Bluff,  on  Red 
River,  with  the  privilege  of  re-shipping  in  keel  or  steam- 
boats to  Fort  Towson.  There  was  various  matters  of 
defence  set  up  in  the  answer  of  the  defendants,  none  of 
which  appear  to  have  been  established.  The  bill  of  excep- 
tion to  the  refusal  of  the  judge  to  charge  the  jury  as  requested 
by  the  defendants'  counsel,  and  to  non-suit  the  plaintiff,  con- 
tain nothing  upon  which  we  can  reverse  the  judgment  of 
the  court  below.  The  verdict  of  a  jury  was  in  favor  of  the 
plaintiff,  and  as  the  questions  involved  in  the  case  are  those 
of  fact,  and  appear  to  us  to  have  been  satisfactorily  proved 
the  judgment  of  the  court  below  is  affirmed  with  costs  in  both 
courts. 
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BOBIBTS  BT  AL.        APfBAL   FBOM   TBI   OODRT   OP  THB    FII8T  /VDICUL   DIITBICT,  lUDGK 

***  BUOBANAN   PBKtIDIIfO. 

FAOB. 

A  debtor  who  is  about  to  abient  hinuelf  from  the  state,  even  for  a  limited 
time,  may  be  held  to  bail,  if  he  leavea  no  property  in  the  state. 

So,  where  the  captain  of  a  steam-boat,  trading  to  Havana,  was  about  leav- 
ing New-Orleans,  the  place  of  his  domicil,  on  a  regular  voyage,  to  retura 
immediately :  Held^  that  he  was  liable  to  arrest  at  the  suit  of  a  creditoft 
when  it  was  not  shown  that  he  owned  or  possessed  any  property. 


This  case  comes  up  oa  an  appeal  from  the  decision  of  the 
district  judge  on  a  rule,  taken  on  the  plaintifl^  to  show 
cause  why  the  defendant  should  not  be  discharged  from 
arrest  and  bail. 

It  was  shown  that  the  defendant  commanded  the  steamer 
Cubai  trading  between  New^-Orleans  and  Havana,  and  was 
about  to  depart  on  a  trip,  or  voyage,  when  he  was  arrested 
and  held  to  bail  at  the  suit  of  the  plaintiff.  It  did  Dot 
appear  that  the  defendant  had  any  visible  property,  but  (here 
was  no  intention  of  leaving  the  state  shown,  except  od  the 
voyage  to  Havana  and  back  again. 

The  district  judge  was  of  opinion,  that,  as  the  defendant 
was  a  sea-faring  man  by  profession,  but  having  his  domicil  in 
New-Orleans,  it  would  be  depriving  him  of  the  means  of 
supporting  himself  and  family,  to  allow  him  to  be  arrested 
under  such  circumstances.  The  rule  was  made  absolute, 
and  the  plaintiffs  appealed. 

Benjamin^  for  the  plaintiffs  and  appellants. 

L.  C.  DuncaHy  anUra. 

Aosl,  /.,  delivered  the  opinion  of  the  court 

The  defendant,  held  to  bail  upon  an  action  of  debt,  took  a 
rule  upon  the  plaintiffs  to  show  cause  why  the  order  of  bail 
should  not  be  set  aside,  on  the  ground  that  he  was  a  resident 
of  New-Orleans,  and  had  no  intention  of  removing  or  depart- 
ing  from  the  state. 
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The  witnesses  introdaced  by  the  defendant  on  the  trial  of  Eastbrh  Dm. 
the  rule  all  stated  that  they  did  not  believe  he  had  any     Mmf,  I8d9. 
intention  of  leaving  the  state  permanently ;  but  the  testi-  hobkbts  m  aj^ 
mony  establishes  the  fact  that  he  was,  at  the  time  of  the  vt. 

arrest,  the  captain  of  a  steam-boat  trading  out  of  the  state. 

The  District  Court,  considering  that  his  domicil  was  in 
New-Orleans;  that,  being  a  seaman,  the  departure  antici- 
pated was  a  departure  in  the  prosecution  of  the  business  by 
which  he  gained  a  living ;  that,  to  detain  him,  would  be  to 
deprive  him  of  the  means  of  supporting  himself  and  family ; 
and  that  the  useful  class  to  which  he  belongs  ought  not  to 
be  subjected  to  harder  terms  of  existence  than  other  classes 
of  the  body  politic,  made  the  rule  absolute,  and  the  plaintifis 
appealed. 

We  hope  we  will  ever  be  forenlost  in  the  support  of  sailors' 
rights,  but  we  have,  looked  in  vain  in  the  law,  to  find  any 
thing  that  justifies  the  exception  made  in  their  favor  by  the 
judge  in  the  present  case,  and  we  must  say,  that  the  force 
of  his  reasons  does  not  strike  us  more  than  it  would  in  any 
other  case  of  arrest.     When  a  debtor  is  confined  within  the 
walls  of  a  prison,  it  matters  little,  we  apprehend,  whether  be 
was  in  the  habit  of  supporting  himself  and  his  family  by  sea-  ,  A  debtor,  who 
faring  or  by  labor  on  shore ;  he  is,  in  all  cases,  alike  cut  off  ^t  ^^^himMOf 
from  his  means  of  support.     It  is  well  settled,  that  a  person  g^'JJf^*  y^^j 
about  to  absent  himself,  even  for  a  limited  time,  may  be  held  ed  time,  mar  be 
to  bail,  if  he  leaves  no  property  in  the  state ;  and  the  defend-  he    i^Tea*  'no 
ant  has  neither  alleged  nor  proved  that  he  was  possessed  of  JJJJ"*^  *"  ^* 
any.     Code  of  Practice,  art.  £12  and  213. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed ;  and 
it  is  further  ordered  and  adjudged,  that  the  rule  taken  by  the 
defendant  be  discharged,  the  order  of  arrest  maintained,  and 
the  case  remanded  to  be  proceeded  in  according  to  law,  the 
defendant  and  appellee  paying  the  costs  of  this  appeal. 
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Eavomik  Dist. 

Mag,  1839. 


GRAVES    ET  AL.   V8,    ROY. 

APrCAL   PEOM   THE   COVET    OF   THE  FIEIT    JUDICIAL  DltTElCT,  JUDOB 

lit.  WATT0   PEEBIDUfO. 

EOT. 

A  principlo  which  enables  a  debtor  to  pat  hU  creditors  at  defiance,  and 
dictate  to  them  the  termi  on  which  they  are  to  receive  a  portion  of  their 
claims,  b  repudiated  by  our  law. 

So,  where  the  debtor^  residing  in  Virginia,  made  an  assignment  of  half  his 
interest  in  a  ship  then  at  sea,  for  the  benefit  of  certain  of  his  creditors, 
and  excluded  those  who  dissent  and  refkise  to  release  him :  HeltL,  that 
such  assignment  is  null  and  void,  as  against  the  dissenting  creditors. 

It  has  been  decided  in  Virginia,  that  an  assignment,  with  a  condition  for  a 
release  of  the  debtor,  would  not  render  a  deed  of  trust  invalid^  provided 
the  debtor  conveyed  the  whoU  of  hit  property  for  the  benefit  of  his 
creditors. 

This  ie  an  action  by  the  acceptors  against  the  drawer  of  a 
bill  of  exchange,  alleged  to  have  been  accepted  and  paid  for 
the  benefit  and  accommodation  of  the  defendant :  the  plaio- 
tiffs  claim  a  balance  due  on  the  bill  of  one  thousand  two 
hundred  and  sixty-five  dollars ;  and,  on  several  shipments  of 
tobacco  to  London,  the  further  sum  of  nine  thousand  eight 
hundred  dollars,  for  which  they  pray  judgment. 

Writs  of  attachment  issued,  and,  among  other  propertyi 
one  undivided  half  of  the  ship  Rob  Roy  was  seized. 

The  defendant  resided  in  Virginia. 

Walter  De  Lacy,  also  residing  in  Norfolk,  Virginia,  inter- 
vened, and  alleged  that  the  one  half  of  the  ship  Rob  Roy, 
attached  as  the  property  of  the  defendant,  was,  on  the  26(h 
May,  1837,  at  Norfolk,  assigned  and  transferred  to  him,  as 
trustee,  in  trust  to  pay  certain  creditors,  who  yet  remain 
wholly  unpaid,  and  that  he  had  possession  under  the  trans* 
fer  previous  to  the  attachment,  and  that  he  is  entitled  to 
hold  and  dispose  of  the  same  for  the  benefit  of  the  trust 
creditors. 

The  plaintiffs  joined  issue  on  the  demand  in  intervention, 
and  alleged  that  the  assignment  was  fraudulent  as  to  them, 
and  prayed  that  the  deed  of  trust  be  declared  null  and  void, 


OF  THE  STATE  OP  LOUISIANA*  455 

antl  that  they  have  judgment  contradictorily  with  said  inter-  EAwnnv  Dist. 
venor  for  their  claim,  &c.  May,  1839. 

The  laws  of  Virginia  were  admitted  in  evidence,  and  the 


BOT. 


deed  of  assignment  was  shown  to  be  executed  in  Norfolk,  in         J^ 
the  state  of  Virginia,  between  parlies  residing  there.     The 
several  claims  of  the  parties  were  admitted,  and  the  whole 
contestation  arose  on  the  validity  and  effect  of  the  assign- 
ment. 

The  district  judge  was  of  opinion,  that,  by  the  laws  of 
Virginia,  (the  parties  residing  there)  the  assignment  was 
valid.  Judgment  was  rendered  in  favor  of  the  intervenor, 
and  the  plaintiffs  appealed. 

/.  W,  Smithy  for  the  plaintiffs  and  appellants. 

1.  The  intervenor,  De  Lacy,  has  not  alleged  or  proved  a 
compliance  with  the  condition  expressed  in  the  assignment, 
which  requires  that  he  or  his  agent  shall  forthwith  proceed 
to  take  into  his  possession  the  interest  of  the  defendant  in 
the  ship,  so  soon  as  practicable  after  her  arrival  in  the  waters 
of  the  United  States. 

2.  The  right  to  perfect  the  assignment  against  the  credi- 
tors without  actual  delivery,  because  of  the  ship  being  at  sea, 
is  waived  by  providing  specially  for  the  delivery,  as  one  of 
the  conditions  of  the  assignment. 

3.  By  fixing  the  time,  place  and  manner  of  transferring 
possession  of  the  ship,  the  defendant  has  subjected  the 
assignment,  so  far  as  regards  its  effects,  to  the  law  of  the 
state  into  which  the  ship  should  first  come ;  and,  by  our 
law,  the  assignment  is  void. 

4.  The  assignment  cannot  prevail  against  the  creditors 
until  the  delivery  has  taken  place,  as  provided  for ;  but  the 
attachment  of  the  plantiffs  was  levied  by  taking  possession 
of  the  ship  on  the  fifth  day  after  her  arrival  at  the  Balize, 
and  prior  to  any  attempt  by  the  intervenor  to  obtain  the 
possession. 

5.  The  deed  of  trust  is  fraudulent  by  the  statute  of  Vir- 
ginia, because  the  ship  was  not  in  the  county  of  Norfolk 
iwhen  the  deed  was  recorded.     1  Rm$ed  Codcy  p.  362,  372; 


moT. 
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EifTiBv  DiiT.  Totems  Digesty   p.  95,  4,  see.   4 ;   Ibidf  p.  lOt,  16,  iec.  II  ; 
^^y*  "^g-     2  Tucker's  Commentaries,  p.  331. 

•RATssiTAL.       ^*  The  assignment  defrauds  the  plaintiffs,  because  the 
J^j.  defendant  was  then  in  insolvent  circumstances,  and  he  has 

not  by  that  deed  assigned  all  his  property.  United  States  vs. 
Howlandy  4  Wheaion^s  Reports^  108;   United  States  vs.  Mott, 

1  Pome's  Reports,  186 ;  United  States  vs.  Clarky  Ibid,  62a ; 
Leavings  ^  Mead  vs.  Brinkerhoff,  5  Johnson's  Chancery  Re- 
ports, 336 ;  Brashear  vs.  FTait,  7  Peters*  Rqparts,  614  ; 
S  Tucker's  Commentaries,  p.  435. 

7.  The  assignment  hinders  and  delays  the  plaintiffs,  by 
the  clause  requiring  the  creditors  to  grant  a  full  discharge  of 
their  debts,  under  penalty  of  being  debarred  from  sharing  in 
the  proceeds.     Tate's  Digest,  p.  104,  1,  see,  2 ;   Hamilton  vs. 
RusseU,  1  Craneh's  Reports,    316 ;    Fitzhugh  vs.  Jinderson, 

2  Henning  ^  Mumford^s  Reports,  302. 

8.  The  plaintiffs,  as  non-residents,  are  entitled  to  equal 
privileges  in  our  courts  with  resident  plaintiffs.  To  set  aside 
the  assignment  made  in  Virginia  in  favor  of  a  Louisiana 
creditor,  and  sustain  it  against  a  New-York  creditor  attach- 
ing in  our  courts,  would  be  unconslitutioual  as  well  as 
unjust.  Constitution  of  the  United  States,  art.  4,  see.  2;  Story's 
Conflict  of  Laws,  p.  479»  sec.  571 ;  and  see  the  authorities 
there  cited. 

Harrison  and  L.  Peine,  for  the  intervenor. 

Eustis,  X,  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  an  appeal  from  a  judgment 
of  the  court  below,  rendered  on  an  intervention  of  Walter  Do 
Lacy,  residing  in  Virginia,  claiming,  as  a  trustee,  one  half 
the  ship  Rob  Roy,  which  had  been  attached  in  this  suit  as 
the  property  of  the  defendant.  The  judgment  was  in  favor 
of  the  trustee,  and  the  attaching  creditors  have  appealed. 

The  instrument  under  which  the.  interest  in  the  ship  was 
conveyed,  was  executed  at  Norfolk,  in  Virginia,  on  the  20th 
of  May,  1837.     The  parties  lo  the  instrument  we  shall  ecu- 

eider  as  domiciliated  in  that  state  at  the  date  of  its  execu- 


OP  THE  STATE  OP  LOUISIANA.  457 

lion  the  ship  was  at  sea :  no  question  can  arise  in  relation  to  Eastbrit  Dist. 
the  possession ;  and  our  inquiries  are  necessarily  confined  to    ^ajf,  t839. 
the  validity  of  the  instrument,  according  to  the  laws  of  omAmsTAL. 
Virginia.  ^; 

The  intervening  party  clainis  under  a  deed  of  trust  which 
gives  to  the  trustee  the  half  interest  in  the  ship  Rob  Roy, 
and  the  interests  of  Roy  in  various  shipments  of  cotton  and 
tobacco,  and,  generally,  all  the  debts  due,  or  which  may 
become  due  prior  to  the  date  of  the  deed,  for  the  benefit  of 
certain  creditors,  excluding  those  who  may  have  demands 
against  him  arising  from  what  is  called  in  the  deed,  cauntry 
damage  to  the  tobacco  shipped  by  him,  or  which  may  have 
been  sustained  in  the  warehouses  before  shipment.  He 
divides  his  creditors  into  two  classes :  those  of  the  first  are  to 
be  paid  in  full ;  those  of  the  second  are  deprived  of  any 
benefit  arising  from  the  property  in  trust  who  shall  refuse  to 
release  or  discharge  the  said  Roy  from  the  debt  of  the  cre- 
ditor thus  provided  for. 

A  principle  like  this,  which  enables  a  debtor  to  put  his 
creditors  at  defiance,  and  dictate  lo  them  the  terms  on  which      .      ^   .  , 

'  A     principle 

they  are  to  receive  a  portion  of  what  is  due  to  them,  is  repu-  which  enables  a 
diated  by  our  laws,  and  we  think  the  counsel  of  the  plaintiffs  i\^  orediton^t 
has  successfully  shown  that  a  condition  like  this  would  f*t^,o*th"m*the 
render  an  assicrnment  of  an  insolvent's  property  void  as  tenni  on  which 
against  dissenting  creditors,  according  to  the  principles  of  the  eeive  a  portion 
common  law,  which 
16  American  JurisL ,    _^ ^ „.  ,  

•/  o  '  Qq     where 

of  Lord  vs.  The  Brig  Watchman;  2  KenCa  Commentaries^  536,  debtor  residing 
and  Jfotea.  '"  ,    Virginia. 

•^  V  »  v%^,  made  an  assien- 

The  counsel  for  the  intervening  party   has  called  our  p«nt  of  half  his 

_._,.        ,^  ^A  1       r-wT-      interest  in  a  ship 

attention  to  a  case  decided  in  the  Court  of  Appeals  of  Yir-  then  at  sea,  for 
ginia,  in  April,  1837,  the  case  of  Skipwith's  Executor  vs.  Ili^i^„*"rf  y^[ 
Cunningham^  in  which  this  question  is  fully  investigated  by  ®"^'*^"|*  j""** 
the  learned  presiding  judge  of  that  court,  and  in  which  the  who  dissent  and 
opinion  of  the  court  is,  that  a  condition  for  a  release  of  the  him^j^  thi^ 
debtor  would  not  render  a  deed  of  trust  like  this  invalid,  pro-  f" nuinm5'*vo*id 
vided  the  debtor  conveyed  the  whole  of  his  property  to  the  ••  against  the 
trustees  for  the  benefit  of  his  creditors ;  but,  adds  judge  tors." 
58        VOL.  XIII. 


hich  prevails  in  the  other  states  of  the  Union.  f/pe^llfdUt^b; 
istf  285 ;  Opinion  of  Judge  Ware^  in  the  case  our  law. 
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Bavtehv  Dm.  Tucker,  *'  On  this  subject  a  dislinctiDn  has  been  made  in  the 

May,  1839.     cases,  between  the  conveyance  of  the  whole  and  the  con- 

oBATiBRAL.   vcyaucc  of  part  only  of  the  debtor's  property,  upon  condition 

^  that  the  creditors  should  compound  and  accept  a  part  of 

It  has  been  de-  their  debts,  and  give  a  release  for  the  residue."    The  former 

nu^that  an'Ti^  19  Considered  admissible  and  valid,  the  latter  as  oppressive 

a  eondufon  for  a  ^P^^  ^^®  Creditors,  and  as  fraudulent  and  pernicious  in  iu 

reiea«e  of  the  tendencies.     In  this  case  the  truat  was  to  accrue  to  the 

not    render   a  benefit  of  any  creditor  who  should  release  the  debtor. 

TSd.^'^prolidrd      '^'^®  ^^^^  Under  consideration  did  not  purport  to  ooovey 

the  debtor  oon-  the  whole  of  the  debtor's  properly,  and  only  operated  upon 

of  his  propeitj  the  property  mentioned  in  it.     He  conveyed  half  the  ship 

^^^U^'l^^^^^RobRoy,  his  interest  in  certain  shipments,  and  the  debts 

due  to  him,  at  the  same  time  excluding  certain  claims  from 
the  benefit  of  the  deed,  which  he  did  not  pretend  were 
fraudulent,  or  in  any  respect  unfounded.  He  may  have  bad 
other  property,  and  there  is  nothing  in  the  deed  from  which 
the  contrary  is  inferred.  See  5  Johnson^s  Chancery  Reports^ 
SSO;  UniUd  Slates  vs.  Howland,  4  WkeaUm,  108.  We  there- 
fore consider,  that  there  is  nothing  before  us  from  which  we 
can  pronounce  that  the  assignment  under  consideration  con- 
veyed the  whole  of  the  debtor's  property  to  the  trustee ;  and, 
according  to  the  principles  laid  down  in  the  case  which  is  the 
most  favorable  to  the  claims  of  the  intervening  party,  we 
must  declare  the  instrument  void  and  without  effect,  as  to 
the  plaintiffi,  who  are  dissenting  creditors. 

The  judgment  of  the'  District  Court  is,  therefore,  reversed, 
and  judgment  is  entered  against  the  intervening  party, 
Walter  De  Lacy,  with  costs  in  both  courts^  and  the  case  is 
remanded  for  further  proceedings. 
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Eastsbh   D18T. 
TtYVLOtiX  V9.   CRA8AL.  -^^y*  >«3». 


nmotTx 

ktlKAL    FROM   THE    GOUKT    OF   THE  FIRST  JUDICIAL  DISTRICT,  JUDOS  ^, 

BUCHANAN    PRESIDIMCk  CRASAXte 

In  a  CRse  of  redhibition  depending  upon  the  testimony  of  witnesses,  which 
itandfl  uncontradicted,  and  the  judge  a  quo  gave  full  fiuth  to  It,  this 
court  cannot  afford  relief  to  the  appellant. 

This  is  an  action  to  rescind  the  sale  of  a  slave,  and 
recover  back  the  pricey  on  account  of  redhibitory  defects  and 
maladies  with  which  the  slave  was  affected  at  the  time  and 
since  the  sale.  The  fact  of  the  slave  being  sorely  afflicted 
with  rheumatism,  so  as  to  render  him  worthless,  was  sworn 
to  by  witnesses,  to  whose  testimony  the  judge  a  quo  gave 
credence.  There  was  judgment  for  the  plainlifT,  and  the 
defendant  appealed. 

/>.  SegherSy  for  the  plaintiff. 
Benjaminy  for  the  appellant 

Rosty  J.f  delivered  the  opinion  of  the  court. 

This  is  an  action  instituted  to  rescind  the  sale  of  a  slave, 
on  account  of  redhibitory  defects,  which  the  plaintiflT  alleges 
existed  before  and  at  the  time  of  the  sale,  to  the  knowledge 
of  the  defendant,  and  were  concealed  by  her. 

The  defendant  acknowledged  that  she  had  sold  the  slave, 
but  denied  all  the  other  allegations  of  the  petition,  and 
averred  that  she  had  sold  him  in  good  faith,  and  that  the 
plaintiff  knew  said  slave- well,  and  was  aware  of  his  qualities 
and  vices.  The  court  below  gave  judgment  in  favor  of  the 
plaintifl^  and  the  defendant  appealed.  We  see  nothing  in 
the  record  that  could  induce  us  to  relieve  the  defendant. 
One  witness  testified,  that,  before  the  sale,  the  slave  was 
sick  all  the  while  with  the  rheumatism,  and  that  he  was 
often  so  sick  that  he  could  not  use  his  limbs  or  feed  himself. 
TTwo  other  witneses  swore  that  the  disease  has  continued 
upon  him  since,  and  entirely  disables  him.     One  of  those 
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BAtTsmir  DitT.  witoesses  staled  that  the  slave  had  been  hired  to  the  corpo- 
■^y»  ^^^'     ration,  but  that  he  was  sent  back  to  the  plaintiff,  owing  to 
his  rheumatic  pains :  this  testimony  stands  uncontradicted, 
and,  as  the  judge  who  tried  the  case  in  the  first  iostance 
gave  full  faith  to  it,  we  feel  bound  to  do  the  same. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


WUBSTAL. 

Dovuar. 


WELD    ET   AL  VS.   DONLIN. 

APPEAL   VftOM   THE  COUftT  OP  THE  FIRBT  JUDICIAL  DI8TBICT,  JUDGB 

BUCHANAN  PRBSIOINa. 

A  fraudulent  sale  of  personal  property,  although  followed  by  potfeanoo, 
gives  no  right  of  property  to  the  purchaser ;  and  the  true  owner  has  his 
action  against  the  latter  for  its  recovery. 

This  is  an  action  to  recover  sixteen  bales  of  cotton  in  tlie 
possession  of  the  defendant,  which  the  plaintiffs  allege  be- 
long to  them,  as  the  true  owners,  and  which  has  been  ille- 
gally and  wrongfully  taken  from  them.  They  further  show, 
that  said  cotton  is  worth  three  hundred  and  twenty  dollars, 
and  pray  that  it  be  sequestered,  and  that  they  have  judg- 
ment for  the  cotton  or  its  value,  together  with  damages. 

The  defendant  set  up  a  claim  to  the  cotton  in  controversy 
under  a  sale  to  him  from  one  Tankersley  &  Co.,  made  in  the 
usual  course  of  trade,  and  for  a  fair  and  full  price  in  the 
open  market,  &c. 

Upon  these  pleadings  and  issues  the  case  was  tried  before 
the  court. 

The  material  facts  and  evidence  of  the  case  are  fully 
detailed  in  the  opinion  of  this  court,  which  follows. 
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The  district  judge  came  to  the  conclusion,  from  the  evi«  Eastiui  Dut. 
dence,  that  the  sale  from  Tankersley  to  the  defendant  was     J^*  ^^^' 
unauthorized  and  tortious,  if  not  felonious.     Judgment  was 
rendered  in  favor  of  the  plaintiff,  and  the  defendant  appealed. 


WSU>  STili. 

Donur. 


L.  C  Duneariy  for  the  plaintiff. 
M^MUleOy  for  the  appellant. 

EMatiSj  J.y  delivered  the  opinion  of  the  court. 

This    case    turns    exclusively    on   a    question    of   fact. 
Tankersley  &  Dench  sold  to  the  plaintiffs  sixteen  bales  of 
damaged  cotton,  on  the  18th  of  November,  18S7.    Part  of 
the  price,  two  hundred  and  fifty  dollars,  was  paid,  and  the 
cotton  was  delivered  to  the  plaintiffs.    The  cotton,  when 
sold,  was  at  the  yard  of  Messrs.  Frerets,  and  was  removed, 
by  the  plaintiffs'  order,  to  the  pickery  of  Kelly.     To  these 
facts,  we  have  the  testimony  of  Dench,  one  of  the  sellers. 
He  says,  that  the  cotton  was  removed  by  the  plaintiffs'  order 
to  the  pickery,  for  the  purpose  of  being  packed.   Tankersley, 
on  the  27lh  of  November  following,  after  the  dissolution  of 
his  partnership  with  Dench,  traded  off  the  cotton  to  the 
defendant,  in  payment  of  a  private  debt  due  by  him  to  a 
person  named  Ruddock.     The  defendant  obtained  posses- 
sion of  the  cotton.     Tankersley,  in  his  deposition,  says,  that 
the  cotton  was  sold  and  delivered  to  Weld  &  Co.  at  the  time 
just  mentioned ;    and  although  he  declares,  in  his  cross- 
examination,  that  the  cotton  was  not  delivered  to  the  plain- 
tiffs at  the  time  the  money  was  advanced,  still  he  does  not 
contradict  the  fact  alleged  in  the  testimony  of  Dench,  that  ndcof  pcnooai 
the  cotton  was  removed  from  Prerets'  press  by  the  plaintiffs'  R^P*??- ..    ^ 
order.    If  we  did  not  consider  the  fact  of  delivery  established,  b^    posMttion; 
(and  of  this  opinion  was  the  judge  of  the  court  below)  we  p|^*^^"to  the 
should  have  come  to  a  different  conclusion,  provided  the  SIpJ^'o^^p 
rights  set  up  by  the  defendant  had  been  based  upon  a  hontt  hat  bit  aetioQ 
fide  sale,  according  to  the  usual  course  of  business,  for  a  f^iJi  roMreiy. 
valuable  consideration.    As  the  matter  stands,  we  consider 
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Eambm  Di*t.  the  aubeequADt  sale  to  the  defendant  as  a  fraud  oa  the 
Miv. ««».    plaiDtiffB. 

%MJa»AMBM 

Bom  ^^^  judgment  of  the  court  below  is  affirmed,  with  costs. 


LALLAKDfi  tS.  tOWy 

APrSJLL  9K0U   THC  OOUKT  OF  TBB   FIE8T  JUDIGIAI.  DMTRICT,  JUDGB 

BUCHANAN   PRBBIDINO. 

The  power  of  arbitMton  may  tontinne  for  three  months  after  the  imbmw* 
■ion,  unlees  the  partiee  agree  to  reveke  it  eocmer.  Bat  if  they,'  or  anj 
one  of  them,  iieftiee  to  act,  the  parties  are  left  to  their  legul  remedy, 
without  any  delay. 

Judicial  arbitrators,  appointed  to  decide  a  suit  already  pending,  may  refiise, 
without  assigning  reasons,  at  any  time  before  taking  the  oath. 

This  case  turnd  upon  an  exception  taken  to  the  institu- 
tion of  suit,  on  the  ground  that  it  was  premature. 

The  exception  is  founded  on  a  submission  by  the  parties  of 
the  matters  now  in  controversy  to  arbitrators,  who,  in  case  of 
disagreement,  were  authorized  to  choose  an  umpire.  The 
parties  entered  into  bond,  oniheSOth  November,  1837,  in 
the  penal  sum  of  three  thousand  dollars,  binding  themselves 
to  abide  by  the  decision  of  Samuel  Hermann,  jr.,  and  James 
P.  Frerel,  and  their  umpire,  in  case  of  disagreement.  They 
disagreed,  and  chose  Mr.  Musson  as  umpire.  Sometime 
afterwards,  having  conferred  with  each  other,  and  heard  the 
statements  of  the  parties,  the  arbitrators  being  unable  to 
agree,  Mr.  Hermann  declined  acting  any  further  in  the  mat- 
ter. None  of  them  were  sworn.  On  the  6th  of  February, 
18S8,  this  suit  was  instituted. 


v». 
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The  district  judge  was  of  opinion,  that  according  to  article  EAsrsur  Dm. 
3072,  of  the  Louisiana  Code,  the  power  of  arbitrators  neces-     jy<^  1839. 
sariiy  continued  for  three  months  after  the  date  of  their      iallasbk 
appointment ;  that,  consequently,  their  terni  of  appointment 
did  not  expire  before  the  1st  of  March,  and  until  that  time, 
neither  party  could  resort  to  his  action  at  law.     Judgment 
was  rendered  sustaining  the  exception  and  dismissing  the 
suit,  and  the  plaintiff  appealed. 

L.  Jamny  for  the  plaintiff  and  appellant.  The  submission 
can  produce  no  effect  whatever,  for  the  arbitrat^ors  are 
named  in  it :  no  provision  is  made  for  the  case  of  the  refusal 
to  act  of  either ;  its  execution  depended  upon  the  acceptance 
of  the  arbitrators ;  the  acceptance  dates  from  the  moment 
when  they  take  the  oath ;  they  can  neither  act  nor  be  con- 
sidered as  having  accepted,  until  they  have  taken  the  oath. 
Louisiana  Code^  3078,  3086.     3  MarHny  317. 

2.  An  agreement  to  submit  to  arbitration,  becomes  null  by 
the  death  of  one  of  the  arbitrators.  /&ui.,  arHck  3099.  By 
analogy  of  reasoning,  the  refusal  of  one  of  them  to  act,  pals 
an  end  to  it. 

3.  The  special  law  on  this  subject  is  contained  in  the 
statute  of  March  16,  1822.  1  Mwtmls  DigesU  46a  Even 
a  decision  made  by  arbitrators  will  be  set  aside,  if  it  was  not 
made  by  the  persons  named  in  the  submission.  Of  if  the  arbi^* 
trators  were  not  sworn.     Ibid. 

In  this  case  the  arbitrators  did  nothing;  They  never  fixed 
a  time  for  the  decision  of  the  controversy,  nor  did  they  give 
notice  to  the  parties  to  produce  their  evidenee.  Lcmdimm 
Code,  3078,  3079.  Nor  could  they  know  whether  thef 
would  agree  or  disagree,  until  they  had  thus  legally  Investi- 
gated the  matter ;  nor  could  they,  until  then,  appoinl  an 
umpire.     Ibid.  3087. 

Cflnon,  cofOra. 

Rottj  /.,  delivered  the  opinion  of  the  court. 
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Eaitvrx  Dm.      The  parties  to  this  controversy,  wishing  to  settle  amicably 
May,  1839.     certain  differences  existing  between  them  in  commercial  ope- 
LAL14V9K      rations  on  bank  stocks,  made  on  joint  account,  agreed  in  writ- 
ing under  the  penally  of  three  thousand  dollars,  to  abide  by 
the  decision  of  Samuel  Hermann  and  James  P.  Freret,  or  of 
a  third  arbitrator  chosen  by  them,  in  case  they  should  not 
agree.     The  arbitrators  first  promised  to  act,  and  before 
being  sworn,  having  received  the  statement  of  one  of  the 
parties,  they  had  one  or  two  conversations  together  on  the 
subject,  out  of  the  presence  of  the  parties,  when  finding  that 
they  were  unable  to  agree,  they  proposed  to  leave  the  matter 
to  Mr.  Musson,  who  was  then  present,  and  to  choose  him  as 
umpire ;  his  appointment  was  not  reduced  to  writing,  and 
he  was  not  sworn.     Subsequently,  the  statement  of  the  other 
party  was  submitted  to  them,  and  being  still  unable  to  agree, 
Samuel  Hermann  refused  to  act  any  longer.     Freret  and 
Musson  were  of  opinion,  that  Bonny  was  right,  but  no  deci- 
sion was  given,  and  the  plaintiff  instituted  the  present  action, 
within  the  three  months  that  followed  the  date  of  the  agree- 
ment, to  obtain  a  judicial  investigation  of  the  transactions 
which  he  had  agreed  to  submit  to  the  decision  of  the  above 
named  persons. 

The  defendant  excepted  to  the  action,  on  the  ground  that 
all  the  matters  alleged  by  the  plaintiff  had  been,  by  the 
agreement  already  alluded  to,  submitted  to  the  arbitration  of 
the  persons  therein  named. 

The  District  Court  being  of  opinion,  that  under  the  article 
3072,  of  the  Louisiana  Code,  the  power  of  the  arbitrators 
was  to  endure  three  months,  and  that  the  court  could  not 
presume  that  the  refusal  of  Hermann  to  act  would  con- 
tinue during  the  whole  time,  thought  that  the  action  was 
premature  and  maintained  the  exception.  The  plaintiff 
appealed. 

We  are  of  opinion  that  the  court  made  a  false  application 
of  article  S072,  of  the  Louisiana  Code.  It  is  true,  that  it 
provides  that  the  power  of  the  arbitrators  may  contiDue  three 
months  after  the  date  of  the  submission,  unless  the  partia 
agree  to  revoke  it,  but  it  goes  on  the  supposition  that  the 
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arbitrators  are  willing  to  serve.     Whea  their  refusal  is  ascer^^  Eavteru  Dist. 
tained,  the  parties  are  left  to  their  legal  remedy,  and  may     May,  1839. 
have  recourse  to  ii  without  any  delay.    Where  the  amicable  ,^ , 

■^  ^  BOBZSOir  ET  JLIm 

jurisdiction  which  the  submission  created  recuses  itself,  the  v«. 

submission  stands  as  if  it  had  never  been  made.  The  Code  b.  r!  co.  stal. 
of  Practice,  article  460,  which  provides  that  the  arbitrators  ar^Jj^iopT^mty 
shall  not  be  allowed  to  resign  their  appointment  without  a  continue       for 

,  ,.  I     .     •     !•   .    1       ..       .  •         I         three  months  af- 

good  cause,  applies  only  to  judicial  arbitrators,  appointed  to  ter  ihe  submis- 
decide  a  suit  already  pending,  and  even  in  that  case,  they  JlllJIJieg'i^e^o 
may  refuse  to  act  without  assigning  reasons,  at  any  time  jjvokeitsooner. 
before  taking  the  oath.  anv  one  of  them 

We  are  of  opinion  that  the  exception  was  improperly  J^mlw^are^'ieft 
sustained.  ^^  i]?«»«'  >«I5»2  ^ 

medy,     "without 
any  delay. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  Judicial  arbi- 
judgment  of  the  District  Court  be  avoided  and  reversed,  the  ed  to  'decide  a 
defendant's  exception  overruled,  and  the  case  remanded,  dbefmlyreSae 
with  directions  to  the  district  judge  to  proceed  thereiivaccord-  y^'^^^out  assign- 

ing   reasons    at 

ing  to  law,  the  defendant  and  appellee  paying  the  costs  of  any  time  before 
this  appeal.  ''^'''^  '^^  ~**"- 


13 
ROBESON   ET    AL.    VS.    MISSISSIPPI    AND    ALABAMA    RAIL   ROAD  U3     88l| 

COMPANY    ET   AL. 

APPEAL    PROM    THE    PARISH    COURT,   POR     TIIK    PARISH    AND    CITY    OP 

NEW-ORLEANS. 

Where  garnishees  were  asked  if  they  had  property  of  the  defendant  in 
their  possession,  and  whether  ii  was  worth  a  certain  nitn,  and  they 
answered  categorically,  ^Tes,  one  hundred  and  four  bales  of  cotton:" 
Held^  that  they  coald  show,  when  called  on  by  the  plaintiff  to  pay  the 
proceeds  over,  in  satisfaction  of  his  judgment  against  the  defendant, 
that  the  cotton  was  previously  attached  in  their  hands,  at  the  sait  of 
other  creditois. 

59  roL.  xin. 
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BAvrsn^  Dirt.  £«''<>)  J*^  dineating. — Where  f^aniishees,  by  their  a.DBwer,  acknowledge 

Majft  18S9.  that  they  hare  property  in  their  poaseasico  belonging  to  the  defeadut 

=^==i      eiiflScient  to  aatisfy  the  plaintiffs^  debt,  Ihey  fchould  not  be  aUowed  ifter- 

va.  warda  to  defeat  this  acknowledgment,  when  called  on  to  pay  the  pltin- 

B.  R.  GO.  KT  xu      ^^^'''  judgment,  by  pleading  that  the  property  bad  been   pnJimul^ 

attached. 

This  suit  commenced  by  attachment.  The  plaintiffs  filed 
their  petition  the  5th  July,  1838,  claiming  judgment  for  (he 
sum  of  two  thousand  dollars,  and  interest.  They  ask,  that 
Lyons,  Harris  &  Co.,  and  others,  be  ordered  to  answer  on 
oath  the  annexed  interrogatories,  and  condemned,  as  gar- 
nishees in  solido^  to  pay  the  amount  of  the  plain tiflTsdemaod. 

Interrogatory. — "  Had  you,  at  the  time  of  service  of  this 
.  interrogatory  upon  you,  or  have  you  had  at  any  time  since, 
in  your  |>os8ession,  or  under  your  control,  any  moneys,  cot- 
ton, &c.,  or  property  belonging  to  the  defendant?  If  yea, 
please  specify  and  detail  the  same  fully  and  particularly, 
.  with  the  value  thereof,  and  whether  the  same  amounts  to 
the  sum  of  two  thousand  dollars,  with  interest,  Slc.^ 

The  sheriff  returned,  that  he  had  duly  served  the  attach- 
ment on  the  garnishees,  and  attached  in  their  hands  pro- 
perty of  every  kind  belonging  to  the  defendant,  to  an  amount 
sufficient  to  satisfy  the  writ,  &c. 

On  the  llth  July,  Lyons,  one  of  the  firm  of  Lyons,  Harris 
&  Co.,  on  the  part  of  the  firm,  answered,  "  Yes,  one  hun- 1 
dred  and  four  bales  of  cottoh."  j 

The  other  garnishees  gave  detailed  and  full  answers 

The  defendant  pleaded  a  general  denial,  and  the 
had  judgment  against  him  for  the  sum  claimed. 

In  January,  1839,  the  plaintiff  took  a  rule  on  the  gar- 
nishees, Lyons,  Harris  &  Co.,  to  show  cauae  why  they  ^^^^ 
not  be  condemned  in  soUda  to  pay  to  the  plaintiff  the  amount 
of  their  judgment  against  (he  defendants:  to  which  they 
replied,  that  the  cotton  attached  in  their  hands  ia  tbi^  ^"'^ 
bad  been  previously  attached  at  the  suit  of  S.  W.  Oakey^ 
Co.,  by  who^a  request  and  assent  it  had  been  sold,  aodtii^ 
proceeds,    amounting  to  five  thousand  one  hundred  aoa 

I 
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eighty-seveD  dollars,  was  in  their  hands,  subject  to  such  FayrKur  Dm. 
attachments  as  might  be  adjudged  entitled  to  it.  J^oy,  tssQ. 

On  bearing  the  parties,  the  parish  judge  decided,  that,  as  noassoir  kt  al, 
the  property  in  the  hands  of  the  garnishees  had  been  pre-  ^^   '^^  ^^ 
viously  attached  in  another  suit  pending  in  the  district  court,  n.  m.  c*.  ktal, 
the  rule  must  be  discbaiged  ;  reserving  to  the  plaintiffs  their 
right  of  proceeding  in  said  court,  contradictorily  with  the 
attaching  creditors. 

The  plaintiffs  appealed. 

/.  W.  Smithy  for  the  plaintiffs  and  appellants. 

1.  The  plaintiffs  interrogated  the  garnishees  on  facts  and 
articles:  ^'Have  you  property  in  your  possession,  or  under 
your  control,  belonging  to  the  bqnk,  and,  if  so,  is  it  worth 
two  thousand  dollars,  interest,  &c.  ?"  They  answer,  ^^  Yes; 
one  hundred  and  four  bales  of  cotton."  When  ruled  to  show 
cause  why  they  should  not  be  condemned  to  pay  the  two 
thousand  dollars^  they  admit  the  receipt  of  five  thousand 
one  hundred  and  eighty-seven  dollars  and  sixiy-one  cents 
for  the  cotton.  In  substance,  they  plead,  in  avoidance  of  the 
legal  effect  of  their  answer  on  oath,  that  the  proceeds  of  the 
cotton  are  not  under  their  control  or  in  their  possession  abso- 
lutely, but  that  they  possess  and  control  them  at  the  pleasure 
of  the  District  Court,  which  had  attached  them.  In  their 
answer  under  oath,  (hey  clearly  had  the  right  to  state  what 
nisiner  of  possession  and  control  they  had,  to  what  restric- 
tions they  were  subjected,  with  what  privileges  the  owner- 
ship of  the  cotton  by  the.  bank  was  burdened. 

2.  The  right  of  the  plaintiffs  against  the  garnishees  was 
only  inchoate  when  the  answer  under  oath  was  filed.  It 
was  perfected  by  the  judgment  against  the  bank.  When  the 
plaintiffs  chqse  to  exercise  it,  it  was  too  late  for  the  gar- 
nishees to  divest  them  of  it. 

S.  The  garnishees  ^ere  bound  by  their  answer  made 
under  oath.  They  cannot  add  to  or  change  the  legal  effect 
of  that  answer  by  any  subsequent  act  of  theirs.  Their 
answer  to  the  rule  is,  in  effect,  an  amendment  of  their 
original  answer,  setting  up  a  defence  not  mentioned  in  the 
original  answer.     5  Louisiana  Reports^  66;  8  Ibidy  160. 


468  CASES  IN  THE  SUPREME  COURT 

Eastxsn  DitT.      4.  The  garniehees  well  knew,  when  they  answered  the 

May,  18S9.     interrogatories,  if  there  was  a  previous  attachment  levied. 

BOBBMir  rr  al.  Why  did  they  not  inform  the  plaintiffs  of  it  ?    Why  suffer 

'*^  the  plaintiffs  to  prosecute  their  suit  to  judgment  before 

XIM.     AHD    ALA.  .  JO 

a.  m.  GO.  XT  AL.  alleging  a  defence,  which  renders  nugatory  their  answer 

under  oath  1    Can  they  now  take  advantage  of  their  own 
wrong  1 

Stratobridge  and  L.  Petrce^  for  the  defendant  and  gar* 
nishees. 

Roftj  J.y  delivered  the  opinion  of  the  court. 

In  this  case,  the  corftniercial  firm  of  Lyons,  Harris  &  Co. 
were  cited  as  garnishees,  and  asked  to  answer  on  oalh 
whether  they  had  in  their  possession,  or  under  their  control, 
property  belonging  to  defendants,  and  whether  it  was  worth 
the  amountfor  which  attachment  had  issued,  to  wit,  two  thou- 
sand dollars.  The  garnishees  answered  in  these  words: 
'^Yes;  one  hundred  and  four  bales  of  cotton."  Judgment 
was  rendered  against  the  defendants,  and  the  plaintiffs,  find- 
ing some  previous  liens  on  the  property  attached,  took  a  rule 
upon  the  garnishees  to  show  cause  why  they  should  not  be 
condemed  in  solido  to  pay  to  the  said  plaintiffs  the  amount  of 
the  judgment  rendered  in  their  favor.  The  garnishees 
showed  for  cause,  that  the  cotton  attached  in  their  hands 
had  previously  been  attached  at  the  suit  of  S.  W.  Oakey  & 
Company,  by  whose  request  the  same  had  been  sold,  and 
that  the  proceeds  remained  in  their  bands,  payable  to  such 
of  the  attaching  creditors  as  may  be  entitled  thereto.  The 
court,  after  having  discharged  the  rule  reserved  lo  the 
plaintiffs  their  right  to  proceed  contradictorily  with  the  other 
attaching  creditors.     The  plaintiffs  appealed.    . 

The  plaintiffs  do  not  complain  of  the  sale  of  the  cotton  by 
the  garnishees ;  and  they  now  stand  in  the  situation  in  which 
they  would  be  if  it  had  been  sold  by  order  of  the  court,  on 
their  application,  and  that  of  the  other  attaching  creditors. 

We  are  of  opinion,  that  the  district  judge  took  a  correct 
view  of  the  rights  of  the  parlies  to  this  controversy,  and  that 
(he  judgment  ought  to  be  affirmed. 


/ 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  fiASTBBv  Dibt. 
judgment  of  the  District  Court  be  afSrmed,  with  costs.  -Way,  i839. 

BOBXSOir  ST  AL. 

Eu$ti8.  J. — I  dissent  from  the  opinion  of  the  court,  both  as  '^' 

'  ,  VISS.     AID    AIJl. 

to  the  merits  of  the  case,  and  as  to  the  mode  of  proceeding,    b.  b.  co.  bt  a£. 

I  do  not  wish  to  be  understood  that  there  may  not  be  cases 
in  which  a  garnishee  would  not  be  relieved  from  the  conse- 
quences of  an  erroneous  answer ;  but  in  this  case,  I  consider 
the  garnishees  have  no  claims  whatever  to  relief,  as  the 
matter  stands  before  us. 

The  answer  determines  the  fact,  that,  at  the  time  of  the 
service 'of  the  attachment,  there  was  in  the  possession  of  the 
garnishees  suflBicient  property  of  the  defendant  to  satisfy  the 
plaintiffs'  debt.  The  object  of  the  interrogatory  was  to 
ascertain  from  the  garnishees  if  they  had  in  their  hands  pro- 
perly of  the  defendants,  which  was  available  to  the  plaintiffs 
in  their  attachment.  "  Have  you  property  in  your  posses- 
sion, or  under  your  control,  &c.,"  was  the  question.  The 
answer  is  in  the  affirmative,  positive  and  direct. 

If  the  cotton  had  been  previously  attached,  it  was  not 
under  the  control  of  the  garnishees ;  it  was,  in  the  eye  of  the 
law,  in  the  custody  and  possession  of  the  sheriff;  {Code  of 
Practice^  257)  :  and  though  it  may  have  been  permitted  to 
remain  in  their  hands,  it  was  in  the  custody  of  the  law. 
9  Martin,  611. 

In  the  case  of  Deblanc  vs.  Webb  and  others,  the  Supreme 
Court  held,  in  a  case  in  which  the  garnishee  neglected  to 
answer  one  of  the  interrogatories  put  to  him,  but  had 
answered  fully  two  others,  that,  by  neglecting  to  answer  the 
interrogatory  categorically,  they  had  subjected  themselves  to 
have  judgment  rendered  against  them,  according  to  the 
spirit  of  article  263,  Code  of  Practice.  "  To  permit  the  gar- 
nishees now  to  avoid  the  legal  effect  of  their  negligence  in 
not  answering  this  interrogatory,  would,  in  our  opinion, 
violate  express  law,  and  might  in  other  cases,  lead  to  prevari- 
cations and  unnecessary  delays  in  the  administration  of 
justice.'* 

The  garnishees  in  this  case,  by  their  answer,  acknowledge 
that  they  have  property  in  their  possession  belonging  to  the 
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Kavrbit  Oist.  defendant  aufficieat  to  satisfy  tbe  plaintifis'  debt ;  in  the 
■^y*  ^^^'  other  case,  this  fact  is  taken  for  confessed  by  the  court,  and 
BOBuov  ST  AL.  1^  both  cascs  the  garnishees  are  in  precisely  the  same  situa- 
■iw.  Ihd  AiA.  ^^^^  ^°  respect  to  the  plaintiffs ;  one  is  bound  by  his  judicial, 
».  B.  CO.  XT  AL.  the  other  by  his  implied  judicial  confession.      If  judgment 

be  lawfully  rendered  against  them  in  one  case,  the  rules  of 
practice,  as  w^U  as  those  of  justice,  require  that  the  gar- 
nishees be  condemned  in  the  other. 

The  case  of  Blanchard  vs.  Cole,  8  Lauiriana  Reports,  157, 
is  similar,  in  point  of  principle,  to  the  former.  The  answer 
IQ  the  interrogatories  were  not  suflSciently  precise  and  formal, 
and  the  judgment  was  rendered  that  the  plaintiffs'  judgment 
should  be  satisfied  out  of  the  property  attached. 
.  It  strikes  me  as  particularly  novel,  that  a  garnishee,  after 
having  made  an  acknowledgment,  in  his  answer  on  oath  to 
interrogatories  propounded  to  him,  should  be  able  to  defeat 
entirely. its  operation,  by  merely  pleading  a  matter  which 
the  garnishee  knew  perfectly  well  at  the  time  of  making  his 
declaration.  If  error,  fraud,  violence,  or  the  loss  of  the  pro- 
perty attached  had  been  urged  on  behalf  of  the  garnishees, 
a  different  case  would  have  been  presented;  but  the  only 
fact  for  which  they  claim  an  exemption  from  the  operation 
of  their  judicial  confession,  they  knew  at  the  time  of  making 
it  e^  well  as  they  do  now,  and  neglected  to  disclose  in  their 
answers.  The  plaintiffs,  without  any  notice  of  this  attach- 
ment which  is  to  be  used  to  defeat  their  claim,  proceed  Jn 
their  suit  to  judgment. 

Had  they  been  apprised  of  this  attachment ;  had  they  been 
notified  of  the  existence  of  any  claim  on  the  property 
attached;  had  they  been  informed  that  it  was  in  the  custody 
of  the  law,  and  might  not  be  rendered  available  to  them, 
they  might  have  sought  their  remedy  elsewhere  against  the 
defendant  or  his  property,  but  in  the  present  instance  they 
have  been  induced  to  continue  their  proceedings  by  the  con- 
fession of  the  garnishees  that  they  had  property  in  their 
hands  which  would  be  applied  to  the  payment  of  their  debt. 
It  would  be  permitting  a  party  to  take  advantage  of  his  own 
neglect,  to  defeat  the  plaintiffs  on  the  grounds  assumed  by 
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the  garnishees.     I  do  not  wish  to  be  understood  as  saying  BimBir  Dibt: 
that  the  garnishees  would  necessarily  be  exposed  to  loss  by     ^^y^  ^^^- 
being  obliged  to  pay  an  amount  sufficient  to  satisfy  the  judg*  robkbok  it  At 
ment  from  the  funds  in  their  hands,  but  that  even  if  they  ^*    ^ 

*  .  ^    MISS.    AWD    ILA. 

were,  that  circumstance  would  not  chahge  the  action  of  the  b.  b.  co.  n  al. 
court,  in  a  case  like  this,  against  them. 

As  to  the  mode  of  proceeding  adopted  by  the  plaintifle, 
I  think  the  case  is  equally  free  ftom  difficulty.  The  gar* 
nishee  is  a  party  to  the  suit,  and,  as  to  the  matters  at  issue 
between  him  and  the  plaintiflT,  he  is  a  defendant,  as  much  so 
as  the  defendant  himself.  Whether  the  plaintiff  wishes  to 
contradict  the  garnishee's  answers ;  whether  the  garnishee 
answer  evasively,  or  does  not  answer  at  all,  the  proceedings 
are  directly  against  the  garnishee  in  the  same  suit.  I  believe 
such  to  be  the  general  practice  in  this  state.  I  have  met 
with  no  instance  to  the  contrary.  In  everj  case  which  has 
come  before  the  Supreme  Court,  and  which  I  have  exa- 
mined, the  proceedings  against  the  garnishee  are  direct  in 
the  same  suit,  and  he  is  considered  a  defendant.  See  the 
cases  cited.  AUxffi  vs.  Wright^  9  Jlfarftn^  273,  and  1  LouM- 
ana  ReparUy  230 ;  Code  of  Practice,  264. 

The  plaintiffs  having  obtained  a  judgment  against  the 
defendant,  took  a  rule  on  the  garnishees  to  show  cause  Why 
they  should  not  be  condemned  m  soUdOf  as  garnishee^  to 
pay  to  the  plaintiffs  the  amount  of  their  judgment. 

The  garnishees,  in  answer  to  the  rule,  come  into  court, 
and  allege  for  cause,  that  the  cotton  attached  in  this  case 
had  been  previously  attached  in  their  hands  at  the  suit  of 
S.  W.  Oakey  &  Company,  by  whose  tequest  and  assent  the 
same  has  been  sold,  and  that  the  proceeds,  amounting  to 
five  thousand  one  hundred  and  eighty-seven  dollars  and 
sixty-one  cents  remain  in  their  hands,  subject  to  these 
attachments. 

S.  W.  Oakey  &  Company  are  not  parties  to  this  suit. 
Under  the  article  396,  et  seq.,  of  the  Code  of  Practice,  the 
mode  is  pointed  out  in  which  their  rights  are  to  be  asserted, 
and  if  they  do  not  choose  to  litigate  their  preteosioos  in  this 
suit,  I  see  no  reason  why  ihey  should  be  an  impedimeDil  and 
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Eiiniur  Dht.  hindrance  to  ihese  proceedings :  at  all  events,  I  do  not  think 

Mi^,  1830.     the  garnishees,  in  this  instance,  have  a  right  to  set  them  up 

oLux        for  their  own  protection  against  the  supposed  consequences 

osiiTix        ^^  ^^^^^  ^^"  neglecL 

Here,  then,  are  the  garnishees,  having  in  their  hands  the 
proceeds  of  the  property  attached,  and  placing  them  at  the 
disposal  of  the  court,  leaving  Oakey  &  Co.,  the  creditors  in 
the  previous  attachment,  to  assert  their  rights  in  the  manner 
which  they  think  best  to  adopt ;  and  they  may  have  very 
good  reasons  for  not  becoming  parties  to  this  suit :  they  may 
have  other  property  attached  sufficient  to  satisfy  their  debt, 
or  may  not  choose  to  contest  the  plaintiffs'  demand.  I  think 
a  sufficient  part  of  the  property  attached  ought  to  be  applied 
to  the  payment  of  the  judgment  obtained  against  the  de- 
fendant. 2  GalUsofCs  Reports^  96.  The  rule  asks  for  judg- 
ment against  the  respondents  as  garnishees  in  aoUdo.  The 
form  of  the  rule  taken  on  the  garnishees  I  consider  to  be 
immaterial,  as  they  have  not  objected  to  it,  but  have,  by 
their  answer,  brought  the  merits  of  the  case  fully  before  the 
court,  on  which  the  court  ought  to  decide  according  to  the 
rights  of  the  several  parties  before  them. 

I  think  the  judgment  of  the  court  below  ought  to  be 
reversed,  and  that  the  judgment  should  be  for  the  plaintiffs, 
as  before  stated. 


ijg   mi  OLLIE   vs.    06ILVIE. 

APPEAL    FKOM    TBI    COURT    OF   THB   FlftST  JUDICIAL  DI8TEICT,  Jin>6S 

BUCHANAN   PKEBIDINa. 

A  proprietor  who  dindes  a  piece  of  his  iuid  into  town  lots,  is  not  required 
to  sabmit  a  plan  of  his  town  lots  for  the  approval  of  the  police  jury. 
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So,  the  owner  if  not  guilty  of  deception  towards  purchaters  of  lotfl,  when  Bimiv  Dtrr. 

he  onits  to  mark  on  his  plan  a  prwaie  road  which  had  been  used  to  pasa     Jl^oy,  1839. 

over  his  land ;  and  which  is  afterwards  taken  by  the  police  jury  for  a  oixix 

public  one.    It  is  sufficient  to  designate  the  public  road  and  levee,  exist-  v** 

oenyn. 
ing  as  such  at  the  time. 

This  is  an  action  to  rescind  the  sale  of  certain  town  lots  in 
Greenville,  a  small  villa  laid  out  on  the  banks  of  the  Missis- 
sippiy  a  few  miles  above  New-Orleans  in  1836. 

The  plaintiff  demands  the  rescission  of  the  sale  of  certain 
lots  in  Greenville,  on  the  ground  that  the  defendant,  his 
vendor,  acted  in  bad  faith  in  two  respects :  1st,  in  having 
avoided  to  submit  the  plan  of  Greenville  to  the  police  jury  of 
the  parish  of  Jefferson,  previous  to  the  ofiering  for  sale  of  the 
lots  comprised  in  that  plan  :  2d,  in  having  sold  the  lots  in 
question,  although  he  knew  that  the  grounds  occupied  by 
them  upon  his  plan  was  destined  for  the  use  of  an  intended 
new  levee  and  public  road.  There  is  a  further  allegation  of 
deception  on  the  part  of  the  plain tifl^  in  selling  a  portion  of 
the  property  under  the  name  of  batture  lots,  while  in  reality 
there  was  no  batture  at  that  place. 

As  to  the  first  of  these  alleged  instances  of  bad  faith,  no 
law  has  been  cited  which  makes  it  the  duty  of  any  citizen 
who  converts  a  rural  into  an  larban  estate,  by  dividing  a 
plantation  into  building  lots,  to  submit  his  plan  of  division  of 
his  plantation  to  the  supervision  or  the  approval  of  the  police 
jury. 

Upon  the  second  ground,  to  wit,  that  the  plaintiff  has 
been  evicted  of  a  portion  of  the  property  sold,  by  the  forma- 
tion of  a  road  and  levee,  it  would  seem  to  be  rather  a  matter 
for  the  action  of  warranty  than  of  rescission  of  the  contract, 
but  for  the  allegation  of  bad  faith  in  the  vendor,  in  with- 
liolding  from  his  vendor  the  knowledge  which  he  is  said  to 
have  possessed  of  the  probability  and  necessity  of  the  change 
in  the  road.  It  is  proved  that  a  road  was  made  several 
years  before  the  sale  with  the  consent  of  the  then  proprietor 
of  the  ground,  on  the  line  of  the  road  ordered  by  the  police 
Jury  subeequently  to  the  sale,  which  road  was  used  by  the 

60  VOL.  XIII. 
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EAtTXBH  Dirr.  public,  and  it  is  eaid  this  road  should  have  figured  upon  ihe 
May,  1839.     plan  of  Greeoville  submitted  to  the  bidders  at  the  time  and 
OLUB  "^  place  of  sale ;  that  said  road  did  not  figure  in  said  plan,  and 
^  thereby  the  defendant  rendered  himself  iruiltj  of  a  fraudu* 

lent  concealment  of  a  feature  in  the  property  materiaUy 
aflfecting  the  value  of  the  lots  purchased  by  the  plaintiff. 
The  solution  of  this  point  in  the  case  depends  upon  the 
answer  to  the  following  qoery :  Was  the  road  made  by 
Bozeman  a  public  road  agreeably  lo  law  1  For  if  this  qo^ 
tion  be  resolved  in  the  aflirmative,  it  is  clear  that  the  defen- 
dant could  confer  upon  his  vendees  no  right  to  the  we  of 
the  soil  occupied  by  such  road,  and  the  omission  of  it  npoo 
the  plan  was  a  deception  injurious  to  the  bidden,  and  enter* 
ing  into  the  definitioo  of  fraud,  iir  article  1841  of  the  LoaiN* 
ana  Code. 

The  first  section  of  an  act  of  Assembly  of  the  IStb  of 
March,  1818,  declares  that  all  roads  in  this  state  that  bare 
been  opened,  laid  out  or  appointed  by  virtue  of  any  act  oi 
the  legislature  theretofore  made,  or  by  virtue  of  an  order  of 
any  of  the  police  juries  in  their  respective  parisbes^  are 
declared  to  be  public  roads,  as  also  are  all  roads  made  on  (he 
fpont  of  their  respective  tracts  of  land  by  individuals,  when 
the  said  lands  have  their  fronts  on  any  of  the  rivers  or 
bayous  within  this  state* 

The  second  section  of  the  same  law  enacts  that  ail  roads 
thereafter  to  be  opened  and  made  shall  be  laid  out  by  a  jnrj 
of  freeholders  consisting  of  at  least  six  inhabitants  oi  tbe 
fNitish  where  the  said  road  is  to  be  made,  which  jury  shall 
be  appointed  for  that  purpose  by  the-  police  jury  who  order 
the  said  road  to  be  laid  out,  &c. 

The  third  section  provides  that  all  roads  se^Jotd  onl  shall 
be  deemed  public  roads. 

'    This  statute  is  the  law  which  prescribes  the  formalities 
oecessary  to  establish  a  {Hibltc  road  in  Louisiana  at  this  tioie. 

The  district  judge  was  of  opinion  the  ptainttflT  failed  td 
make  out  his  case,  entered  judgment  for  the  defendant,  and 
ihe  plaintiff  appealed^  ■ 
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J.  Stgh^By  for  rtie  plaintiff  and  appeltanL  EAmav  Dm. 

RotdkUj  coiilftf.  «&Ln 

Martmf  /.,  delivered  the  opinion  of  the  court/ 

The  plaintiff  is  appellant  from  a  judgment  which  rejects 
his  claim  to  the  rescission  of  the  sale  of  certain  lots  which  he 
purchased  from  the  defendant. 

His  claim  rests  on  the  following  allegations : 

1.  That  the  defendant  sold  according  to  a  plan  which  he 
had  omitted  to  submit  for  the  approbation  of  the  police  jury. 

S.  That  he  concealed  from  the  plaintiff  a  material  circum- 
stance, to  wit,  that  a  part  of  the  lots  sold  was  destined  to  be 
occupied  as  a  levee  and  public  road. 

3.  That  he  deceived  the  plaintiff  by  selling  part  of  the 
property  as  batture  lots,  when  in  reality  there  was  no  batture 
at  that  place. 

It  does  not  appear  to  us  that  the  District  Court  erred.  ^^^  SI^Pdef^R 

I.  No  law  requires  him,  who  divides  a  tract  of  land  into  piece  of  his  Und 
lots,  to  submit  any  plan  to  the  police  jury.  „o?  reqaired''to 

II.  It  is  not  shown  that  there  was  a  destination  of  any  hu™v*?i*"hf 
part  of  the  premises  to  be  used  as  a  levee  or  public  road,  A  tpprovai  of  the 
private  road  had  been  made  by  a  former  possessor  of  the  ^  *^  ^^^' 
land,  which  being  found  more  commodious  than  the  public  g^  ^^  ^^^^ 
road  along  the  levee,  was  more  generally  used  than  the  »  not  guilty  of 
latter,  which  was  consequently  neglected.  The  former  had  vTi^ '  pmhasl 
been  oflered  to  the  syndic,  and  accepted  by,  him^as  a  substi-  ^'omiiMomark 
lute  for  the  public  road.  After  the  sale,  the  police  jury.con**  on.  ^^»  pi«n>  •• 
verted  the  private  road  into  a  public  one.  The .  district  Wich^had  been 
judge  ha» correctly  concluded,  that  the  defendant  was  guilty  Hu^ian^^^nd 
of  no  deception  in  omitting  to  mark  the  private  foad  oa  his  ^^'^^^  ■>  '^^' 
plan,  and  ib  designating  the  public  one  only.  The. latter  tibe  poifo/'juiy 
hud  not  lost  it«i  character,  and  the  former  had  not  become  a  iri8*safflrieD?To 
public  road  by  the  mere  acceptance  of  tbe  syndic,  who  was  designate  the 
.without  authority*  to.  alter  or  change,  ihe  charact^er  of  either ;  leree,  existing 
and  it  has  been  correctly  observed,  that,  ii  the  ^private  road  um^  *' 
bad  been  marked  on  the  plan,  this  circumstance  might  have 

given  rise  to  the  claim  of  a  servitude  injurious  to  his  interest 
and  that  of  the  purchaser. 
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EAtnBv  Dm.      The  action  of  the  police  jury  after  the  sale  wan  legal  or 
■^y*  ^^^'     illegal.     If  legal,  it  was  damnum  absque  injuria;  if  illegal,  it 
wownuM      could  give  no  claim  to  the  plaintiff  on  the  defendant. 
AGOM? '  ^^^'  '^^^  surveyor  who  drew  the  plan  by  which  the  sale 

of  the  lots  in  question  was  made,  has  attested  to  its  correct- 
ness ;  and  his  testimony  is  not  contradicted. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


HOFrMAN  vs.    ATCHESON   ET   AL. 

AfrmkL  FBOM  THB  OOUKT  OF  THE  VlftfT  JUDICIAL  DUTftlCT*  nWt 

BUCBANAN   PftSSIDINO. 

When  it  ia  shown  that  the  defendant  acknowled^d  the  plaintiff's  eerWctf 
were  worth  a  certain  snm,  he  cannot  be  allowed  to  plead  prescriptioi 
afainat  anj  part  of  the  claim. 

Judgment  affirmed,  with  ten  per  cent,  damages,  as  for  a  fHvoloos  appeal 

This  suit  commenced  by  attachment.  The  plaiotiff 
claimed  the  sum  of  four  hundred  and  twenty-nine  doU&n 
for  his  wages  as  carpenter  on  board  the  steam-boat  Missis- 
sippian,  and  had  her  attached. 

The  defendant  pleaded  a  general  denial,  and  the  prescrip- 
tion of  one  year. 

It  was  shown  on  the  trial  that  the  plaintiff  and  defendants 
acknowledged,  after  the  former  had  left  the  boat,  that  the 
balance  due  the  plaintiff  was  two  hundred  and  thirty-eight 
dollars  and  twenty-five  cents,  for  which  judgment  was  ren- 
dered.   The  defendants  appealed. 

Bradfwd^  for  the  plaintiff. 
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/•  FFl  Smithy  conhra,  hxwmm  Dmt. 


v§. 


Ro8ty  J,f  delivered  the  opinion  of  the  court  cboss 

The  plaintiff  attached  the  steamer  Mississippian  for  wages 
due  him  as  carpenter  on  board  of  her. 

The  counsel  appointed  by  the  court  to  represent  the  absent 
defendants  filed  a  general  denial. 

On  the  trial  of  the  cause,  the  plaintiff  adduced  proof  of  the 
length  of  time  during  which  he  had  been  employed,  and 
several  of  the  witnesses  stated  what  they  conceived  his 
services  to  be  worth :  it  being  shown  by  the  defendants' 
counsel,  that  the.  plaintiff  had  agreed  to  receive  from  the 
officers  of  the  boat  a  sum  less  than  the  sum  claimed,  or  than 
that  to  which  the  evidence  might  have  entitled  him,  the 
District  Court  gave  judgment  in  his  favor  for  that  sum,  and 
Che  defendants  appealed. 

The  sum  allowed  appears  to  have  been  acknowledged  by 
one  of  the  defendants  as  being  justly  due  the  plaintifl^  and 
we  are  at  a  loss  to  understand  how  the  defendants  could 
have  expected  to  maintain  a  plea  of  prescription  for  any  part 
of  it.  This  appeal  was  taken  for  delay,  and  the  plaintiff  is 
entitled  to  the  damages  which  be  claims. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  in 
both  courts,  and  ten  per  cent,  damages  for  a  frivolous  appeal. 


CROSS  VS»   ARMOR. 

AFPBAL   raOM  TBS  OOUAT  OV  THK    FIK8T  JUDICIAL  DiVrftXOT,  JCOOS 

BUOBANAN   PKBSIDIlfO. 

Tho  vendor,  when  his  vendee  demands  flecurity  againet  the  danger  df 
eviction,  is  only  hound  to  offer  a  person  ahle  to  contract,  with  sufficient 
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llASVittii  DxiT.      property,  and  domiciled  within  the  jnrisdictioQ  of  the  eowt.    The  pu- 
JMiiy,  1839.  chuer,  or  vendee,  is  not  entitled  to  demand  real  iecurity. 


GIUMB 

Vf. 
IBltOH. 


The  plaintiff  obtained  an  injunction  to  prevent  the  defen- 
dant from  enforcing  a  jadgment  against  hiro,  alleging  that 
be  had  refueed  to  pdy  the  price  of  a  piece  of  ground  for 
which  this  judgment  was  rendered,  because  h^  was  ioter- 
rupted  in  his  possession,  and  in  danger  of  eviction. 
.  The  defepdant  offered  James  Purdon  as  surety  against  the 
supposed  danger  of  eviction,  in  order  to  do  away  the  pretext 
for  .withholding  the  price,  or  the  purchase  money,  set  up  fay 
the  purchaser  and  the  plaintiff  in  injunction.  He  refused  to 
receive  the  surety  offered^  alleging  he  was  entitled  to  real 
security. 

The  defendant  took  a  rule  on  the  plaintiff  to  show  cause 
why  the  surety  should  not  be  received,  and  the  injunction 
dibsblved.  This  rule  was  made  absolute,  and  the  plaintiff 
appealed. 

I^ockeU^  for  th^  appellant. 

L.  Petrce  and  StemU^  contra. 

EueHi,  /.y  deliVeM  the  opinfion  of  the  court. 
'  This  is  an  appeal  from  an  order  of  the  District  Court  &- 
solvlqg  aa  injunction.  The  plaintiff  lieing  threatened  with 
eviction  of  property  purchased  from  the  defendant,  atteroptfl 
to  withhold  the  payment  of  the  price  on  that  ground.  The 
defendant  having  offered  James  Purdon  as  his  security  for 
damages  resulting  from  the  eviction,  the  judge  dissolved  the 
injunction  which  he  had  gmnted  against  the  proceedings  of 
the  defendant  for  the  recovery  of  the  price.  The  only  ques- 
tion before  us  is  the  sufficiency  of  this  security.  The  plain- 
tiff contends  that  he  is  entitled  to  have  real  security,  that 
personal  security  is  insufficient.  In  this  case  the  plaintiff 
would  have  a  right  to  suspend  the  payment  of  the  price, 
unless  the  defendant'  prefer  to  give  him  security.  LotdtioM 
Code,  2535. 
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Wbenevbr  a  person  is  bbund  by  a  jildgnsteiit  to  give  Bamsiiv  Bufi 
security,  he  must  offer  a  person  able  to  contract,  of  property  *^y»  ^^9' 
sufficient  to  answer  for  the  amount  of  the  obligation,  and 
whose  domicil  is  within  the  jurisdiction  of  the  court  where 
it  is  to  bd  given.  As  no  objection  is  made  to  the  surety  on 
either  of  these  grounds,  and  as  we  consider  the  plaintiff  is 
not  entitled  to  demand  real  secnrity,  the  judgment  of  the 
Distdot  Court isaffirmedj  with  costs. 


CBOOKB  BTAl.* 

RUTHSBFOBD 
AXB  MKTCAIV. 


CROOKE  ET  AL.  V8.  llUTHERFORD  AND  METCALF. 


AH«AL   9ft oh   THl    OOUftT  09   TBB   FIfttT  JVDIOIAI*  l>I8TftlCT«  JITDOK 

BVCBANAM  PBEBIDIHO. 

The  affidavit  necesaaiy  to  obtain  an  attachment  for  a  debt  not  duey  must  be 
Bpecial,  according  to  the  act  of  1826,  and  the  creditor  of  his  agent  must 
•wear  that  the  ^  debtor  is  about  to  remove  his  property  out  of  the  state, 
before  the  debt  becomes  due." 

The  agent  of  the  plaintiflb  obtained  an  attaehment  against 
certain  property  of  the  defendants  in  the  city  of  New-Orleans^ 
en  the  following  affidavit : 

*  i^ersonally  appeared,  Leo  Delbanco,  agent  of  William  T* 
Orooke  &  Co.,  and  made  oath  that  Rutherford  &  Metcalf^ 
are  justly  indebted  to  said  firm  in  the  sum  of  seren  thousand 
dollars,  and  that  they  reside  permanently  out  of  the  state  of 
Louisiana,  wherefore,  he  prays,  that  an  attachment  may 
issue  against  the  goods,  etc.,  of  said  Rutherford  ft  Metcalf." 

The  defendants'  counsel  took  a  rule  on  the  plaintiffs,  to 
show  cause  why  the  attachment  should  not  be  dissolved,  on 
several  grounds,  but  principally  on  the  insufficiency  of  the 
affidant. 

The  following  judgment  was  pronounced  on  the  rule  : 


CBOOKS    XT  AK« 
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Ejkmior  Dwr.      ''  This  8uU  18  iDBtttuted  for  the  amouDt  of  eoodry  notes  of 
Moft  tSM.     handy  stated  in  the  petition  at  seven  thousand  doUars.     No 
particular  description  of  the  notes  are  given,  but  they  are 
referred  to,  as  annexed  to  the  petition. 

AHB  xBtcAir.  The  plaintiffs,  however,  have  only  annexed  to  their  peti- 
tion three  notes,  of  which  the  aggregate  amount  is  only  one 
thousand  four  hundred  and  sixty  dollars  and  sixty-five  cents. 
One  of  these  notes  for  the  sum  of  four  hundred  and  eighty- 
six  dollars  and  eighty-nine  cents  is  not  due. 

The  Code  of  Practice  only  provides  for  attachments  for 
debts  which  are  due,  article  240.  The  article  24S,  prescribes 
the  form  of  the  oath.  An  amendment  of  the  Code  of  Prac- 
tice, made  on  the  7th  April,  1826,  allows  attachments  to  be 
issued  for  the  securing  of  dfbU  not  yet  due^  but  prescribes  in 
such  case  a  form  of  oath  essentially  different  from  that 
required  by  the  Code  of  Practice,  in  the  case  of  debts,  of 
which  the  term  has  expired.  The  agent  of  plaintiffs  ha^ 
however,  only  made  the  latter  oath.  This  attachment  muet, 
therefore  fieJl  so  far  as  regards  all  that  portion  of  the  claim  of 
plaiotiflb  not  yet  due.  What  may  be  the  precise  amount  of 
that  portion,  the  present  state  of  the  pleadings  does  not 
enable  me  to  say ;  I  must,  therefore,  make  use  of  the  power 
vested  in  me  by  the  amendment  in  1826,  of  the  173d  article 
of  the  Code  of  Practice,  and  order  the  other  notes  upon 
which  the  demand  is  founded,  to  be  filed  within  a  reasonable 
delay.** 

The  rule  was  made  absolute,  and  it  was  ordered  that  the 
power  of  attorney  under  which  the  agent  acted,  be  filed  «io 
ten  days ;  that  all  the  notes  sued  on  be  filed  within  that  time, 
and  in  default  thereof,  that  the  suit  be  dismisBed.  Tba 
plaintiffi  appealed. 

Woffe^  for  the  plaintiffs. 

JP.  B.  Ccnrady  contra. 

Rostf  /.,  delivered  the  opinion  of  the  court. 
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The  plaintiffs,  upoa  the  oath  of  their  agent,  that  the  Eastbiih  Dist. 
defendants  owed  them  the  sum  of  seven  thousand  dollars,     ^^^y*  ^^^- 
and  that  the  said  defendants  resided  permanently  out  of  the      bxkthoud 
state,  sued  out  a  writ  of  attachment  under  which  certain  „Bg„J5Svi  ka- 
moveables  of  the  defendants  were  attached.  »"■  ^^ro  mv, 

The  defendants  came  into  court  and  took  a  rule  upon  the 
plaintiffs  to  show  cause  why  the  attachment  should  not  be 
dissolved,  on  the  ground  that  the  sum  claimed  by  the  plain- 
tiffs was  not  due  as  alleged,  and  on  several  other  grounds  not 
necessary  to  mention.  It  appeared  on  the  trial  of  the  rule, 
that  the  sum  claimed  was  made  up  of  several  promissory 
notes,  the  greater  part  of  which  were 'not  due  at  the  time  the 
suit  was  instituted.  The  District  Court  dissolved  the  attach- 
ment upon  all  the  notes  not  due,  and  the  plaintiffs  appealed. 

They  can  receive  no  relief  from  us,  and  had  no  reasonable 
grounds  to  expect  it.  The  act  of  1826  has  prescribed  the 
affidavit  necessary  in  all  cases  where  the  debt  is  not  yet  due. 
The  plaintiffs  have  failed  to  bring  themselves  within  the 
provisions  of  that  statute. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


BERTHOUD  VS.  MISSISSIPPI  MARINE  AND   FIRE  INSURANCE  CO. 

APPSAL   FROM  THE   COURT    OF    THE    FIRST    Jt7DICIAL   DISTRICT,  JUDOI 

BUCHANAN    PRKSIDINO. 

The  plaintiff  established  his  claim  for  a  less  sum  than  demanded,  and  had 
Judgment,  and  the  only  defence  was  want  of  an  insurable  interest,  which 
was  conclusively  proved.    Judgment  confirmed. 

It  was  proved  that  Berthoud,  the  plaintiff,  wrote  a  letter 
from  New-York,  to  the  master  of  the  ship  Moro  Castle,  to 
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EABTxsir  Dm.  have  her  insured.     On  being  shown  this  letter,  Mr.  L.  H. 
'^^y*  '^^-     Gale,  to  whom  the  ship  was  consigned,  had  her  insured  for 
the  plaintiff.    The  defendants  appealed. 


CIITLSII 
OOCBBAV. 


Sirawbridgei  for  plaintiff. 

Locktity  conltra, 

EfuHSf  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  policy  of  insurance  on  the  ship  Moro 
Castle,  for  the  sum  of  six  thousand  dollars,  being  for  one-half 
her  value,  fixed  by  the  defendants  at  the  sum  of  twelve 
thousand  dollars.  Before  the  expiration  of  the  policy,  the 
ship  was  destroyed  by  fire  at  the  Levee  in  New-Orleans. 

The  only  defence  set  up,  is  the  want  of  interest  on  the 
part  of  the  insured,  and  as  the  interest  of  the  plaintiff  is 
conclusively  established,  and  the  loss  is  proved,  the  judgment 
of  the  court  below  is  affirmed  with  costs. 
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CUTLER  VS.  COCHRAN. 

APPEAL   FROM  THK   COURT  OP  THE   PIR8T   JUDICIAL   DISTRICT,  JUDGB 

BCOHANAV  PRB8IDINO. 

On  the  dissolution  of  a  partnership  by  mutual  consent,  it  still  continues 
for  the  purpose  of  liquidation  ;  and  all  the  partners  must  join  in  a  suit 
against  any  of  its  debtors  for  the  collection  of  debts  due  the  firm. 

6o,  on  a  dissolution  of  the  firm  by  the  death  of  a  partner,  the  sunriTing 
partner  cannot  sue  without  joining  the  representatives  of  the  decesjsed 
one. 

Where  an  obligation  is  made  to  a  commercial  firm,  the  partners  composing 
it  must  join  in  the  action.  The  debt  is  due  the  partnership  coUecHoefy^ 
and  not  to  one  or  other  of  the  partners  as  creditors  in  toUdo, 


t». 
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An  action  cannot  be  maintained  bj  one  partner  for  the  tiM  ^  himBelfand  EAffisBH  Dmt. 
the  oihers,  when  his  anthority  to  sue  is  express^  denied  and  not  proved.      •^fi>y»  1830. 

This  is  an  action  oq  three  several  promissory  notes  sub*       oirrun 
scribed  by  the  defendant  and  made  payable  to  the  order  of 
Messrs.  Edward  Clarke  &  Ca,  dated  at  New-York,  Septem* 
ber  20th,  1836. 

The  plaintiff  sets  oat  the  case  thus:  '^The  petition  of 
Samuel  Cutler,  of  the  city  of  Boston,  state  of  Massachusetts, 
for  himself  and  for  the  use  o/ Edward  Clarke  and  Edward  L. 
Penniman,  also  of  said  city  of  Boston,  and  therein  lately 
doing  business,  under  the  style  of  Edward  Clarke  &  Co., 
respectfully  shows,  &c.**  He  prays  judgment  for  the  amount 
of  the  notes  sued  on» 

The  defendant  ddmitted  his  signature  to  the  notes,  but 
expressly  denies  every  other  allegation  in  the  petition.  He 
specially  denies  the  right  and  title  of  the  plaintiff.  Cutler,  to 
the  notes  sued  on,  and  his  authority  to  institute  suit,  and 
prays  that  it  be  dismissed. 

Upon  these  pleadings  and  issues,  the  cause  was  tried  before 
the  court  and  a  jury. 

The  plaintiff's  attorney  was  the  only  witness,  and  his 
testimony  all  that  was  offered,  except  the  notes. 

The  witness  stated  that  he  had  called  on  the  defendant 
before  he  instituted  suit,  and  desired  him  to  settle  and  pay 
the  notes,  who  expressed  great  ^nxiety  and  willingness  to  do 
60.  That  after  several  interviews  and  fruitless  negotiations, 
they  were  unable  to  come  to  any  settlement,  and  suit  was 
then  commenced. 

The  judge  charged  the  jury,  ^  that  after  the  dissolution  of 
the  commercial  partnership  referred  to  in  the  petition,  it  was 
not  necessary  for  all  the  partners  to  transfer  the  notes  sued  on 
to  the  plaintiff,  in  order  to  enable  him  to  collect  them  ;  that 
the  obligees  in  this  case  are  joint  and  several  obligees,  not 
joint  obligees  alone.'*  The  defendant's  counsel  excepted  to 
ibis  charge. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  from 
judgment  rendered  thereon,  the  defendant  appealed. 
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£ABTnur  Dinr.      Sterrett,  for  the  plaioiiff. 

Matft  1839. 

GUT£xm  Strawbridge^  for  the  defendants,  insisted  that  it  was  neces- 

fin^ijai,      sary  for  all  the  partners  to  join  in  this  sait.     That  in  all 

actions  on  contracts,  the  joint  contractors  must  be  made 

parties.     Goto  an  Partnership^  137.     ColUer  on  Pariner$hipy 

S95-6.     S  Louisiana  Reports^  395.    7  Und,  197. 

Jlforltriy  /.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  relies  for  the  reversal  of  the 
judgment  against  him,  on  a  suggestion  that  the  judge's 
charge  to  the  jury  was  erroneous ;  that  the  plaintiff  had  no 
authority  to  sue,  and  should  have  been  non-suited. 

The  plaintiff,  for  the  use  of  Clark  &  Penniman,  his  former 
commercial  partners,  and  himself,  sues  for  the  amount  of 
three  notes  of  the  defendant,  payable  to  the  late  firm  of  E. 
Clarke  &  Co.,  of  which  the  said  Clarke,  Penniman  and  the 
plaintiff,  were  the  only  members.  The  judge  charged  the 
jury,  that  after  the  dissolution  of  the  firm,  it  was  not  neces- 
sary for  all  the  partners  to  transfer  the  notes  sued  upon,  to 
the  plaintiff,  in  order  to  enable  him  to  collect  them.  That 
the  obligees  in  this  case  are  joint  and  several  obligees,  and 
not  joint  obligees  only.  To  this  charge  the  defendant's 
counsel  excepted. 

It  appears  to  us  the  court  erred.     The  defendant  and 

appellant,  by  his  answer,  had  expressly  denied  the  plaintiff's 

property  in  the  note,  and  his  right  to  sue  thereon,  without  the 

authority  of  his  former  partners.     He  did  not  produce  any. 

lot^n  oTa^pili^      0°  ^^  dissolution  of  a  commercial  partnership  by  mutual 

ner^ip  bj  ma-  consent,  the  partnership  continues  for  the  purpose  of  liquida- 

itui    eontJDues  tion  :  but  as  during  its  existence  all  the  partners  must  join 

o?  liquni^nt  ^^  ^  ^uit  against  its  debtors,  although  either  of  the  partners 

Aod  all  ihc  part-  miorht  receive  payment  of  the  debt,  so,  after  the  dissolution, 

ners  mutt  join  in        ©       ^  *    •'  ,  '   ,  '  ' 

a  tuit  agnunst  an  individual  partner,  notwithstanding  he  may  still  receive 
forfhecoUeetron  payment,  canuot  institute  a  suit  without  joining  his  co-part- 
2m***^'  ^^  **  ^^^^'     ^^  cannot  have  more  power  after  the  dissolution 

of  the  partnership  than  he  had  before. 
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The  general  rule  is,  ihat  in  actions  founded  on  contracts,  EArrxiiir  Dm. 
all  the  joint  contractors  must  be  made  parties.     Oow  on    May,  1839. 
Partnershipy  137.     Louisiana  Code,  2080.  cdtlba 

On  the  dissolution  of  a  partnership  by  the  death  of  a         ^*  * 
partner,  the  survivor  cannot  sue,  without  joining  the  repre-     So,  oq  a  dii- 
sentatives  of  the  deceased  one.      In  the  case  of  Crozter  S^^by'^hedeith 
vs.  Hodge,  S  Louisiana  ReporU,  867,  this  court  held,  that  of* partner,  the 

^  i^'»  '  sanriviDg    part- 

**  Where  the  obligation  is  made  to  a  commercial  firm,  the  ner  caDnot  sue 
partners  composing  it  must  join  in  the  action ;  for  the  debt  is  ^e  ^i^prexD^ 
due  to  the  partnership  collectively,  and  not  to  one  or  other  of  ^^iS^^^ne*  ^®" 
the  partners,  as  creditors  in  solido.^*  Where  an  oh- 

It  remains  to  be  considered,  whether  the  suit  being  brought  t^  J^mmereiai 
by  one  of  the  former  partners  for  himself  and  for  the  use  of  ***™'  ***®  ^' 
the  two  others,  the  latter  may  be  considered  as  parties  thereto,  it  must  join  in 
We  do  not  think  so.  No  man  is  a  party  plaintiff  to  a  suit,  debt  is  due  the 
who  does  not  cause  it  to  be  instituted,  or  authorizes  its  insti-  {^hrdi^Ind^ni 
tution  in  his  name.  The  authority  of  Cutler  to  sue  for  his  toone  or  others 
former  partners,  or  to  their  use,  is  expressly  denied,  and  no  as  creditors  in 

evidence  of  it  has  been  administered.  '^^^'action  can- 

not be  maintain- 
ed by  one  part- 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ner  for  the  use 

judgment  of  the  District  Court  be  annulled,  avoided  and  SLoth^rafwhen 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for  **"  wthoritj-  to 

'  ...  sue  IS  ezpressl/ 

further  proceedings,  with  leave  to  the  plaintiff  to  amend  his  denied  and  not 
petition ;  he  paying  the  costs  of  the  appeal,  and,  also^  those  ^"'^^ 
of  the  court  below. 
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fiMTHmH  Dm. 
May,  1839.^  DfiNTON  VS.  COMMERCIAL  AND  RAIL  ROAD  BANE  OP  TtCKBBURO. 

SlHTOir 

'^\  Amkh   rOM   THB    PAEIIB   COOKT,    VOE   THB    PAKlfR   AHA   GITT   OV 

».    ».     BAHK    or  NEW*0EL«A»8. 

TICKBBITEO. 

The  competency  <if  a  witneie,  or  hie  intereet  in  the  matter  in  controveisf  « 
mey  be  aecerteined  by  ezamininjf  him,  on  liie  voir  dirts  '^  the  party 
objecting  doee  not  chooee  to  do  thie,  the  party  offering  him  may  rebut 
the  preeamption  of  hie  incompetency  by  other  eyidence. 

The  partner  of  a  firm,  Babscribed  at  secarity  to  an  attachment  bond,  who 
was  absent  when  the  name  of  the  firm  wae  signed,  is  prima  faeU^  a 
competent  witness  to  testify  in  the  case« 

Bank  notes  when  presented  at  the  bank  and  payment  refased,  become 
mere  evidences  of  debt,  fluctuating  in  value  according  to  the  credit  of 
the  bank,  and  are  fair  subjects  of  trade  and  commerce.  Trading  in 
them  is  not  putting  them  in  circulation  ancto,  so  as  to  do  away  with  the 
original  demand  and  the  effect  of  non-payment. 

This  is  RD  Rction  to  recover  the  sum  of  twenty  thomand 
seven  hundred  dollars^  in  lawful  money  of  the  United  States^ 
for  this  amount  of  bank  notes  issued  by  the  Commercial  and 
Rail  Road  Bank  of  Vicksburg,  in  the  state  of  Mississippi. 
The  plaintiff  alleges,  that  these  notes  had  been  presented  at 
the  bank,  and  payment  in  gold  or  silver  demanded,  which 
was  refused  by  the  bank.  He  prays  judgment  therefor, 
with  eight  per  cent,  interest  per  annum  and  costs. 

The  plaintiff  attached  property  and  effects  in  the  hands  of 
William  M.  Beal,  in  New-Orleans,  and  cited  him  as  garnishee 
in  the  case.  The  commercial  fsem  of  Wilcox,  Anderson  & 
Co.,  were  accepted  as  security  in  the  attachment  bond,  and 
the  name  of  the  firm  whsenhti  thereto  by  one  of  the 
partners. 

The  defendants  appeared  by  counsel,  and  excepted  to  the 
action,  on  the  ground  that  the  notes  sued  on  had  been  put  in 
circulation  subsequently  to  the  demand  of  payment,  and  that 
no  demand  had  been  made  by  the  petitioner.  This  exception 
was  dismissed  at  instance  of  the  plaintiff's  counsel,  and  the 
defendants  ruled  to  answer.  The  plea  of  the  general  issue 
was  then  put  in. 
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Upon  these  pleadings  and  issues,  the  cause  was  tried  before  Eastebv  Dtit. 
the  court  and  a  jury.  ^^^y*  1W9. 

The  testimony  of  G.  W.  Huntington,  taken  by  consent,       ii^J^^iJ 
states  that  he  was  the  acfent  of  the  late  firm  of  Wilcox  &  ^v_ 

°  COiaCXRC*L   Attn 

Fearn,  and  as  such,  collected  the  notes  sued  on,  in  Mississippi,  b.  b.  bakk  ov 
from  various  persons,  and  presented  them  to  the  paying  teller  ''^*^'""^"®' 
of  the  bank,  at  the  banking  house  of  defendants,  in  Vicks- 
burg,  which  was  refused ;  the  bank  having  stopt  payment. 
These  notes  then  belonged  to  the  firm  of  Wilcox,  Anderson 
&  Co.,  of  which  witness  was  a  member,  and  by  them, 
subsequently,  transferred  to  the  plaintiff. 

The  witness  was  absent  when  the  name  of  the  firm  was 
subscribed  to  the  attachment  bond  in  this  suit. 

The  defendants'  counsel  objected  to  reading  Huntington'isi 
deposition,  on  the  ground  that  he  was  a  member  of  the  firm 
of  Wilcox,  Anderson  &  Co.,  which  signed  the  attachment 
bond.  The  court  admitted  the  evidence,  because  the  signa- 
ture of  the  firm  only  bound  the  member  who  signed  it,  and 
that  it  appeared  by  the  testimony  of  Mr.  Turner,  that 
Huntington  was  absent  when  the  bond  was  signed,  and  that . 
the  signature  was  in  the  handwriting  of  Mr.  Wilcox.  The 
defendants'  counsel  excepted  to  all  this  testimony. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  from 
judgment  confirming  it,  the  defendants  appealed. 

C  M.  jdmrady  for  the  plaintiff. 

Hoffman^  for  the  defendants. 

JZoat,  /.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  by  attachment  upon  sundry 
notes,  issued  by  the  defendants  as  bank  notes,  and  which 
they  had  refused  to  redeem,  on  presentation,  in  gold  or 
silver,  as  they  were  bound  to  do  by  their  charter. 

Some  moveable  property  was  attached,  and  William  M. 
Beal,  the  agent  of  the  defendants  in  New-Orleans,  was  cited 
as  garnishee,  and  required  to  answer  interrogatories.  An 
attorney  having  been  appointed  by  the  court  to  represent  the 
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EASTsmir  Dm.  absent  defendants,  (he  case  was  submitted  to  a  jury,  who 

May,  1839.    gave  a  verdict  in  favor  of  the  plaintiff  for  the  amount  claimed, 

BSNToir       and  eight  per  cent,  interest,  agreeably  to  the  laws  of  the 

cojDiEBc»i.  AHD  ^^^^^  ^^  Mississippi.    The  defendants'  counsel  having  failed 

B.  R.  BANK  OF  in  his  attempt  to  have  the  verdict  set  aside  and  a  new  trial 

granted,  judgment  was  entered  against  them,  and  they 

appealed. 

Two  bills  of  exception  were  taken  on  the  trial  by  the 
defendants'  counsel.  1st.  To  the  opinion  of  the  court 
admitting  George  W.  Huntington,  as  a  witness,  on  the 
ground  that  he  was  a  partner  of  the  firm  of  Wilcox,  Anderson 
&  Co.,  which  firm  was  designated  by  the  judge  as  the 
security  of  the  plaintiff  on  the  attachment  bond,  and  hai 
subsequently  signed  said  bond. 

2d.  To  the  opinion  of  the  court,  admitting  a  witness  to 

prove  that  the  signature  of  Wilcox,  Anderson  &  Co.  on  the 

bond  was  in  the  handwriting  of  Wilcox,  one  of  the  partners; 

that  Huntington  was  absent  from  the  state  at  the  time  the 

bond  was  signed ;  and  that  the  act  of  partnership  does  not 

authorize  the  signing  of  such  bonds. 

The  «omp|e-      The  judge  did  not  err  in  overruling  these  exceptions. 

nei^  or  hit  id-  When  the  witness  Huntington  was  offered,  the  defendants' 

tei^nl^Sroirar^  counsel  might  have  ascertained,  by  examining  him  on  his 

sy,  may  be  »»-  ^(^  i^^^  whether  he  had  any  interest  in  the  controversy. 

eertained  by  ex-  *  ^  ^ 

aminin^  him  on  If  the  defendant's  counsel  did  not  think  it  safe  to  do  so^  the 
die  paiVoyeot-  plaintiff  had  the  right  to  rebut,  by  other  evidence,  the  pre- 
ing^    does    not  sumption  which  the  signature  of  Wilcox,  Anderson  &  Co.  to 

choose     to    do  *^  ° 

this,  t^e  party  the  attachment  bond  created  against  the  competency  of  the 
rebut"^he°'pi^  witness.    The  fact  that  he  was  out  of  the  state,  and  that  he 

'noom**'tenoy*by  ^^^  "^'  ^'8*^  ^^^  bond,  made  him  prma  fade  a  competent 
other  evidence,  witness ;  and  if  he  had  assented  to  or  ratified  the  act  of  his 
of  a  firi^^b^  partner,  the  defendants'  counsel  was  bound  to  prove  it,  but 
1?^!  to1»rattach-  ^^^  ^^^  attempted  to  do  so.  It  was  not  necessary  to  prove 
ment  bond,  who  that  the  act  of  partnership  did  not  authorize  the  signing  of 

was  absent  when  c?        »? 

the  name  of  the  the  bond  ;  WO  are  bound  to  presume  that  it  did  not,  until  the 


u^fA  <^°"trary  is  shown. 


competent  Wit-      Before  pleadmg  to  the  merits,  the  defendants'  counsel 

ness  to  testify  in  i  «  .  i  i     •  i  « 

the  case.  excepted  to  the  action  on  the  ground  that  the  notes  sued 
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upon  had  been  transferred  to  the  plaintiff  by  the  person  who  eastebn  Din. 
presented  them  to  the  bank ;  that  they  had  been  put  anew     ^^y*  '^^- 
in   circulation  by  this  transfer,  and  that  no  demand  was    orat  xt  al. 
averred  to  have  been  made  by  the  plaintiff.  blw>««  Vp  al. 

This    exception  was    overruled,  aud    although    it  was 
earnestly  pressed  upon  us  in  argument,  it  appears  to  have 
been  abandoned  in  the  court  below.     However  this  may  be, 
it  cannot  avail  the  defendants.     It  is  proved  that  the  notes      ®'"*^    '*°*®? 
were  presented  at  the  bank,  and  payment  refused.     When  at  the  bsDk  and 
they  ceased  to  be  convertible  into  gold  or  silver,  they  lost  Sf^^^ecome 
the  character  of  bank  notes,  and  became  mere  evidences  of  "»«r?   cTidence 

'  of  debt,  flactu- 

debt,  which  fluctuated  in  value  as  the  reputation  of  the  bank  ating  jn  vaiae 
for  solvency  increased  or  diminished.  While  this  state  of  "J^^it  '"of*°  the 
things  lasted,  they  were  fair  subjects  of  bargain  and  sale.  ^•"'^»  1,*"^^,*^ 
Trading  in  them  was  not  putting  them  in  circulation,  and  trade  and  com- 
the  plaintiff,  under  his  purchase,  acquired  them  with  all  the  ™^^*  them  u 
benefits  and  advantages  which  had  vested  in  the  previous  j)^*  ^"?re Sl^So 
holder,  by  the  fact  of  his  demand  of  payment.  Upon  the  anew,  no  Mto do 
merits,  the  verdict  and  judgment  are  fully  supported  by  the  oHg^naTdemand 
evidence,  and  must  be  affirmed.  IZ  tl^^f  ""^ 

'  non-payment  • 

It  is,  therefore,  (A'dered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


ORAT,  DURRIVE  AND  CO.   V8,   BLEDSOE  ET  AL. 

APPIAL   FKOM  TBI  PARISH  OOmiT,  FOft  THB  PARISH  AND   OITT   OP  NEW- 

ORLBANB. 

FRCtoTS  or  commission  merchaots  cannot  claim  a  lien  or  privilege  on 
goods,  moneys  or  property  for  a  general  balance  of  account  against  the 
owner,  over  an  attaching  creditor. 

The  only  priyiltge  a  factor  or  commission  merchant  has  is  expressly  given 
by  article  3,214  of  the  Looisiana  Code,  and  is  limited  to  specific  ad- 

62  VOL.  XIII. 
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ExaTKiia  DitT.      vancea  mado  on  goods  consigned,  after  they  ha^e  eome  into  his  poaei- 
Majf,  1 8.19.         sion,  or  he  has  received  a  bill  of  lading  or  letter  of  adTioe  that  they  have 

been  despatched  to  him. 


GRAY  Vt  AL. 

v». 

BLKSSOX    XT  AL. 


This  18  an  action  against  the  firm  of  Bledsoe  k  Samuel, 
residing  in  Brandon,  Mississippi,  on  their  promissory  note,  in 
which  property  and  efiecta  belonging  to  them  was  attached 
in  the  hands  of  N.  &  J.  Dick  &  Co.,  who  were  cited  as  ga^ 
nisbees. 

The  whole  case  turns  on  the  question  of  privilege  set  up 
by  the  garnishees  on  property  and  money  of  the  debtors  in 
their  hands,  for  a  general  balance  of  account  doe  to  thero. 

The  Parish  Court  disregarded  the  privileged  claim  9%i  up 
by  the  garnishees,  and  gave  judgment  that  they  pay  om 
the  money  and  effects  in  their  hands  to  the  idaintifb,  in  satis- 
faction of  their  judgment  against  the  defendants. 

The  garnishees  appealed. 

Im  PrirUj  for  the  appellants. 
F,  B.  Canradf  contra. 

Rostf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  proceeded  by  an  attachment  against  the 
defendants,  who  are  a  commercial  firm  residing  at  Brandon, 
in  the  state  of  Mississippi,  and  cited  the  firm  of  N.  &  J.  Dick 
&  Co.  as  garnishees. 

The  garnishees  answered,  that  they  had  nothing  in  their 
possession  belonging  to  Bledsoe  &  Samuel,  but  that  ibey 
had  seventy-three  hogsheads  of  tobacco  and  fourteen  hun- 
dred and  ninety-two  dollars  belonging  to  Samuel  &  Bledsoe, 
and  that  the  said  Samuel  &  Bledsoe  were  indebted  to  them 
in  the  sum  of  six  thousand  one  hundred  and  seven  doliais 
and  twenty-nine  cents,  for  acceptances  of  bills  of  exchange, 
and  for  which  they  claimed  a  lien  and  privilege  on  the  pio- 
perty  and  money  in  their  hands. 

The  plaintiffs  obtained  a  judgment  against  the  defeo* 
dants,  and  subsequently  took  a  rule  upon  the  garnishees  to 
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show  cause  why.  judgment  should  not  be  entered  against  Eastbbk  Din. 
them  for  the  amount  of  said  judgment,  and  why  they  should     May,  i839» 
not  deliver  up  to  the  sheriff  seventy-three  hogsheads  of    oratbtal. 
tobacco^  or  the  proceeds  of  the  same,  in  satisfaction  thereof:  ,m„gj^*„  j^^ 
the  rule  was  made  absolute,  and  the  garnishees  appealed. 

They  have  shown  that  they  were  the  factors  of  the  defen- 
dants, and  have  adduced  in  evidence  their  general  account 
with  them,  showing  in  their  favor,  at  the  time  the  attach-  Factors  or  com- 
ment was  levied,  the  balance  which  they  have  stated  to  be  chants     cannot 
due  them  for  bills  then  accepted  and  since  paid ;  theiy  claim  pHtUere^'^"  on 
a  lien  and  privilege  for  that  balance  upon  the  moneys  and  v^^   monnra 

_  _,,-,  .|..         t       *»r     I  1       •        o**  property  for 

enects  of  the  defendants  m  their  hands.  We  have  no  hesita-  a  general  ba- 
tion  to  say,  that  they  ought  in  justice  to  have  it ;  and  if  the  i^!^af,he?wn^ 
laws  regulating  their  rights  left  us  in  doubt,  the  obvious  ^'s^pver  an  at- 

®  °  ®  '  taohing  creditor. 

poucy  and  wisdom  of  protecting  our  own  citizens  and  giving 
security  to  commerce,  would  induce  us  to  adopt  the  inter- 
pretation for  which  they  contend ;  but  those  laws  are  too 
clear  and  explicit  to  leave  their  meaning  and  intent  doubt-   .The  oniypri- 
ful.     The  article  3,152  of  the  Louisiana  Code  provides  that  or^oommiuion 
privileges  can  be  claimed  only  for  those  debts  to  which  it  is  ^^^^^  g"'^' 
expressly  granted  in  the  Code,  and  article  3,214  is  the  only  by  article  ssu  ' 
one  which  treats  of  the  privileges  of  factors  or  commission  Code,    and   is 
agents.     That  article  expressly  limits  the  privilege  to  speci-  fic™"^id^i 
fic  advances  made  en  merchandize,  after  it  has  come  into  <°><'f  ^^  s^^* 

.  ^   ,        -  /•       I      I  •       1       I  '11     <•  consigned,  after 

the  possession  of  the  factor,  or  after  he  has  received  a  bill  of  they  have  come 
lading  or  letter  of  advice  that  they  have  been  despatched  to  ."o^^^^o'  ^eTas 
him.  These  two  provisions  of  our  law  taken  together  neces-  '^^***  *  J*" 
sarily  exclude  all  privileges  for  balances  of  general  accounts,  ter  of  advice 
and  the  legislature  alone  has  power  to  remedy  the  evil.  See  been  dest«tcbed 
Baldwin  vs.  JSrocy,  1  Lauiiiana  ReporUy  363 ;  Hagan  et  dl.  vs.  ^^  ^^* 
Sampeyracy  3  Ibid,  157;  CoIUm  vs.  Austin  et  al.,  3  Ibid,  302. 

It  isy  therefore,  ordered^  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 
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Babtskh  Dm. 

May,  1839. 
e===  WEYMAN  ET  AL.  VS.  CATER  AND  CROPP. 

WBTXAir  Wt  Aim 

CATIBBTAL.  APFIAL    FROM    THS   PAmiSR   OOCET,   FOR   TBB  FAKMH    AHO  CITT  OF 

NBW-OU.SAN8. 

The  origfinal  and  rapplemeotal  petition  are  to  be  taken  aa  one  and  tiw 
aame  proceeding.  Any  variance  between  a  note  or  document  annexed 
and  the  description  of  it  in  the  petition,  is  cured  by  the  note  or  d<K:nm«iit, 
when  offered  in  evidence,  which  must  govern. 

This  18  an  action  commenced  by  attachment,  in  which  the 
plaintiffs  allege  the  defendants  are  indebted  to  them  in  the 
sum  of  six  hundred  and  forty  dollars,  with  four  doUais  for 
cost  of  protest,  and  interest  at  the  rate  of  six  per  ceDtum,  it 
being  the  amount  of  a  promissory  note,  which  was  subscribed 
by  the  defendants,  of  which  the  petitioners  allege  they 
are  the  holders  and  owners.  The  defendants  reside  in 
Wetumpka,  Alabama. 

The  note  was  not  annexed  to  the  petition.  About  a 
month  afterwards,  a  supplemental  petition  was  presented 
with  the  note,  and  protest  annexed,  which  the  plaiDtift 
pray  might  be  considfred  part  of  the  original  petition.  The 
note  thus  annexed  and  filed,  is  for  the  sum  of  six  hundred 
and  forty-ftfo  doUars  and  rixty^eight  cents. 

On  the  trial,  the  defendants  objected  to  the  note  and 
protest  being  read  in  evidence,  because  there  was  a  material 
variance  between  it  and  the  one  described  in  the  petition. 
This  objection  was  sustained  by  the  court.  There  is  also  in 
the  bill  of  exception  taken  to  the  opinion  of  the  court,  the 
following  admission  in  a  memorandum  signed  by  the  counsel 
for  the  defendants  and  plaintiffs :  *^  It  is  also  admitted  by 
the  defendants,  that  the  plaintiffs  are  at  this  time  the  owners 
of  the  note,  and  that  the  same  was  properly  protested." 

The  note  and  protest  being  excluded  from  the  evidence, 
the  plaintiffs  were  unable  to  make  out  their  case,  and 
judgment  of  noii-suit  was  rendered,  from  which  they 
appealed. 

Clarke^  for  the  plaintiffs. 


Vff. 
CATBBV?A&. 
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Ebnore  and  SSngf  contra.  Baitibh  Dm. 

Mag,  1839. 

JZotff,  /.,  delivered  the  opioion  of  the  court 

The  plaintifls  sued  th«  defendants  on  a  promissory  note, 
not  annexed  to  their  petition,  but'  alleged  to  be  for  the  sum 
of  six  hundred  and  forty  dollars.  After  the  appearance  and 
answer  of  the  defendants,  the  plaintiffs  filed  a  supplemental 
petition,  to  which  the  note  and  protest  were  annexed,  as 
forming  a  part  thereof.  The  defendants  filed  an  answer  to 
this  supplemental  petition,  containing  several  interrogatories 
having  reference  to  the  note  thereto  annexed,  and  the  time, 
place  and  circumstances  of  the  protest.  They,  moreover, 
made  a  special  admission  in  the  record,  that  the  plaintiffs  are 
the  owners  of  the  note,  and  that  the  same  had  been  properly 
protested. 

On  the  trial  of  the  cause,  the  defendant  objected  to  the  note 
annexed  to  the  supplemental  petition  beinir  fi^iven  in  evi-     J^  original 
dence,  because  it  was  for  the  sum  of  six  hundred  and  forty-  tai  petition  are 
two  dollars  and  sixty-eight  cents,  whereas  that  described  in  ^eanddie^nme 
their  original  petition,  was  only  for  six  hundred  and  forty,  proceeding.-^ 
The  court  maintained  the  objection,  and  gave  against  the  tween  a  note  or 
plaintiffs  a  judgment  of  non-suit :  from  that  judgment  they  nn^lT^and  SSe 
have  appealed.     Th€  note  offered  by  the  plaintiffii  ought  to  fnth2****Sii2Su 
have  been  received  in  evidence ;  the  supplemental  and  origi-  eured   by    the 
oal  petition  are  to  be  taken  as  one  and  the  same  proceeding;  mentwhenofler- 
and  it  is  well  settled  in  our  courts,  that  when  a  document  or  ^.^^  ^m^fjl 
note  is  annexed  to  the  petition,  a  variance  between  it  and  ▼«ni. 
its  description  is  not  fatal,  and  that  the  note  or  document 
must  govern.    3  JIfarltn,  644.    6  Martin  JV*.  S.y  128.    7  Ibid. 
JV.  S.,  228. 

Besides  this,  after  the  answer  of  the  defendants  to  the 
supplemental  petition,  and  their  admission  that  the  note  sued 
upon  had  been  duly  protested  and  belonged  to  the  plaintiffs, 
it  was  too  late  to  contest  its  identity.  If  the  admissions  and 
interrogatories  of  the  defendants  were  made  in  reference  to 
another  note,  it  was  incumbent  upon  them  to  show  that 
another  existed. 
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fiA0R«v  Jhtv.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
■^yj  ^M9-  judgment  of  the  Parish  Court  be  avoided  and  reversed,  the 
HVBBELL  exception  overruled,  and  the  case  remanded  to  be  proceeded 
in  according  to  law,  with  directions  to  the  judge  not  to  reject 
the  note  offered  in  evidence,  on  account  of  any  variance 
between  said  note  and  the  description  given  of  it  in  the  ori- 
ginal petition.  It  is  further  ordered,  that  the  defendants  and 
appellees  pay  the  cost  of  this  appeaL 


ciAirjros. 


BUBBBLL  tS.   CLAlfNOM. 

▲r?lAL    FKOM   Vai    COURT   OF  TBI    VIEBT  JUDICIAL  DUTRtOTf   JCDOS 

BUCHANAN   PKBBZDINO. 

In  jodictil  prooe#diiifi|  when  the  contrary  ia  not  ahown^  or  does  not 
appear,  the  presumption  is  that  they  were  regular* 

Where  the  judgment  expresses  that  it  was  conftnned  and  made  final  sit 
due  proof  tf  the  plav/Uiff^t  demand^  it  is  sufficient  grounds  according  to 
article  315  of  Code  of  Practice. 

The  neglect  of  the  clerk  to  record  the  Judgment  cannot  authoriie  its 
reretsal. 

A  judgment  becomes  final  ihree  dayt  qfter  its  rendition,  although  prema- 
turely signed. 

The  maker  of  a  note  cannot  complain  that  judgment  was  not  rendered 
against  him  and  the  endorser  m  tolido,  even  when  they  are  both  sued. 

Damages  as  for  a  friyolous  appeal  will  be  given  when  the  points  relied  on 
by  the  appellant  are  untenable  and  friyolous. 

This  is  an  action  against  the  maker  and  endorser  of  a 
promissory  note.  On  making  judgment  by  default  final,  it 
was  confirmed  against  the  maker  alone.  He  appealed,  and 
assigned  various  grounds  as  error  apparent  on  the  face  of  the 
record  and  proceedings. 
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Jmuj  for  the  plaintiff.  Eabtbu  Dibt. 

MaHi  1839. 

Q.  B.  Duncan,  for  the  appellant.  hubbeu. 

•  vs. 

.^  G3bAXBf01f( 

Jlfar(iri,  J.,  delivered  the  opinion  of  the  court 
The  defendant  and  appellant  assigns  the  following  as 
errors  apparent  on  the  face  of  the  record : 

1.  It  does  not  appear  that  three  judicial  days  elapsed 
between  the  judgment  by  default,  and  the  final  judgment. 

2.  The  judgment  by  default  does  not  express  the  grounds 
upon  which  it  was  rendered. 

S.  The  judgment  is  not  countersigned  by  the  clerk  of  the 
court,  nor  does  it  appear  that  it  was  ever  recorded  in  the 
record  book,  required  by  law  Ho  be  kept  for  that  purpose. 

4.  It  appears  that  the  judge  signed  the  final  judgment  qd 
the  same  day  on  which  it  was  rendered,  contrary  to  law. 

5.  It  does  not  appear  that  the  deposition  on  which  judg- 
ment was  confirmed  was  taken  in  opea  court,  or  that  the 
defendant  had  notice  of  the  time  and  place  at  which  it  wa9 
to  be  tak^i. 

6.  The  petition  prays  judgment  against  two  persons  im 
aolido,  alleging  them  to  be  thus  liable ;  yet  it  does  not  pro* 
nounce  the  defendant  Clannon  liable  in  aolUo,  which  is 
never  presumed ;  and  it  is  given  against  him  for  the  whole 
amount  claimed. 

I.  The  judgment  by  default  was  taken  on  the  12th  of  ^^^^'^ 
February,  and  mMe  final  on  the  18th*  Nothing  shows  that  when  the  eon- 
three  of  the  intervening  days  were  not  judicial  days.  Om  2bowD,  or  does 
of  them,  however,  must  necessarily  have  been  Sunday.  ^^JJ^^^ 
In  judicial  proceedings^  the  rule  ta,  that  when  the  contmry  that  thej  were 
does  not  appear,  the  presumption  b  that  they  were  regular,  wl^retbe  jndg- 
It  is  also  a  matter  of  public  notoriety  that  tlie  Parish  Court  {jj^^.^  ^^!^ 
sits  every  day  in  the  week  at  the  time  of  year  when  this  firmed  and  made 

.    ,  '  ,       J  final     on      due 

judgment  was  rendered.  proof    of    the 

II.  The  judgment  expresses  that  it  was  confirmed  and  ^^  ^'g  „^ 
made  final  "on  due  proof  of  the  plaintifi^s  demand;"  and  went    grounds 

acoordinff  to  aiv 

the  315th  article  of  the  Code  of  Practice,  cited  by  the  appel-  tioie  sis  of  the 
lant,  positively  declares  that  this  is  sufficient.  ^^        '**' 
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Eimn  DiiT.      III.  We  are  ignorant  of  any  law  that  requires  the  clerk  to 

May,  1999,     countersign  any  judgment.     We  are  bound  to  believe  that 

BUBBiu      clerks  of  courts  record  all  judgments  rendered  therein,  until 

GLABvov.      ^^^  contrary  be  proved.     But  their  neglect  in  this  particular, 

The  n^ieet  whatever  might  be  its  consequences  in  other  respects^  cannot 

reeord  tbejudg^  authorize  the  reversal  of  a  judgment. 

SSri^M?  ^      IV.  This  court  decided,  in  the  case  of  Gardere  e<  oJ.  va 

▼«J^-  ^  ^  Murray^  2  Jlfar(jii,  JV.  S.,  244,  that  a  judgment  became 
fioAi  final  three  days  after  its  rendition,  although  it  had  been  pre- 


Si'^Lonflu  maturely  signed, 
tarel^ri  P^™*"      V.  The  deposition  appears  to  have  been  taken  on  the  very 
The     maker  day  the  judgment  was  confirmed,  and  the  jurat  is  subscribed 
Sut?  j^meot  ^7  ^he  clerk ;  hence  the  presumption  is  that  it  was  sworn  to 
ed*anliurh[m  '°  ^P®**  ^^""^^  *  ^^^  Otherwise  the  juro^  must  be  subscribed^ by 
*^^   •    «B^  the  magistrate  who  received  the  deposition, 
eren  when  thej      VI.  The  defendant  and  appellant  was  the  maker  of  the 
•re  hoch  taed.     ^^^^  ^^^  ^^ .  j^j^  co-defendant  was  the  endorser ;  he  there- 
fore cannot  complain  that  judgment  was  given  against  him 
for  the  amount  of  the  note,  and  not  against  him  and  the 
endorser  in  soUio.     This  does  not  place  him  in  duriori  oui^ 
for  the  liability  of  the  endorser  results  only  from  the  default 
of  the  maker ;  and  he  may  recover  from  the  latter  if  judg- 
Dmong^g  ^  ment  be  taken  against  both,    and  satisfy  it  out  of    the 
for  1  fmoioM  endorser. 

■ppeu  will   be 

pren  when  the  Damages  havc  been  asked  as  for  a  Mvolous  appeal.  There 
^  Sm  tp^Uuit  <^>^  hardly  be  better  evidence  of  the  frivolity  of  the  appeal, 
and  friyokvu!^^^  ^^^^  ^^^  Untenable  points  made  by  the  counsel  for  the 

appellant  in  this  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  in 
both  courts,  and  five  per  cent  damages. 
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ATCHAFALAT A  BANK  V8.  DAWSON* 

AFPKAL   FKOM   THB   COURT   OF  THE   FIRST   JUDICIAL   DISTRICT,  JUDGE 

BUCHANAN   PRESIDING. 

To  enforce  the  forfeitore  of  the  charter  of  a  corporation,  proceedings  must 
be.institated  to  that  effect  bj  the  state,  and  unless  the  power  of  institut- 
ing such  proceedings  be  expressly  delegated  by  law,  the  ttaie  alone 
possestes  i/,  and  having  this  power,  may  forbear  to  exercise  it,  and 
waiye  the  forfeiture. 

A  charter  granted  by  a  state  does  not  become  absolutely  null  by  the 
inexecution  of  the  condition  attached  to  it  A  cause  of  forfeituro  cannot 
be  taken  advantage  of,  or  enforced  against  a  corporation  incidentally,  or 
in  any  other  mode  than  by  a  direct  proceeding,  inttiiiUed  by  the  gwem- 
whtnt ;  because  it  may  waive  a  broken  condition  of  a  contractor  charter, 
as  well  as  an  individual. 

The  clause  In  the  bank  charters  of  this  state,  which  declares  that  in  case 
of  a  suspension  of  specie  payments  for  more  than  ninety  days,  the 
^  charter  shall  be  ipio  facto  forfeited  and  void,"  giyes  to  the  ttate  the 
right  to  claim  theforfcittNre<,  in  an  action  instituted  for  that  purpose;  and 
although  the  bank  may  have  forfeited  its  corporate  life,  it  continued  to 
live  as  long  as  the  state  did  not  claim  the  forfeiture. 

Martin,  J. — The  legislature  possessed  the  power  to  remit  any  forfeiture 
that  resulted  to  the  bank  charters,  by  the  suspension  of  specie  payments; 
and  the  exercise  of  that  ppwer  in  the  act  for  the  relief  of  the  banks, 
approved  March  14,  1839,  relieves  them  from  all  penalties  incurred  by 
the  non-payment  of  specie. 

This  18  an  action  against  the  endorser  of  a  promissory  note, 
discounted  at  the  branch  of  the  Atchafalaya  Bank,  established 
at  Monroe,  in  the  parish  of  Ouachita.  The  defendant 
resides  in  the  state  of  Mississippi,  and  this  suit  was  instituted 
by  attachment  in  the  District  Court  at  New^Orieans,  the 
2d  March,  1838. 

The  defendant  appeared  by  counsel,  and  put  in  an  excep- 
tion denying  the  right  and  power  of  the  plaintiff  to  sue  and 
maintain  this  action,  because  said  plaintiff  can  no  longer  use 
its  corporate  name  or  privilege ;  the  bank  having  suspended 
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Baitksx  Dibt.  and  refused  the  payment  of  its  notes,  bills,  obligations  and 
■*^y>  ^^^'     moneys  received  on  deposit,  in  lawful  money  of  the  United 
^tates,  for  more  than  ninety  days  antecedent  to  the  present 
action,  by  which  suspension  and  refusal  the  charter  became, 
ipsofaetOf  forfeited,  &c. 

Upon  this  exception,  the  cause  was  tried  in  the  court 
below. 

It  was  admitted  the  bank  had  suspended  specie  payments 
for  more  than  ninety  days  previous  to  the  institution  of  the 
present  suit. 

The  21st  section  of  the  bank  charter,  passed  and  approved 
the  10th  March,  1835,  declares,  **That  the  said  com- 
pany shall  not  at  any  time  suspend  or  refuse  payment  in 
lawful  money  of  the  United  States,  of  any  of  its  notes,  bills, 
obligations,  or  any  money  received  in  deposit,  &c.;  and  if  it 
shall  at  any  time  suspend  or  refuse  payment  as  aforesaid,  Che 
holder  of  such  note,  bill  or  obligation,  &c.,  shall  be  entitled 
to  demand  and  receive  interest  thereon,  from  the  time  of 
such  suspension  or  refusal,  until  the  same  shall  be  fully  paid, 
ai  the  rate  oftwehe  per  cent,  per  onntim." 

Sec.  22.  *^  That  no  dividend  shall  be  made  during  any 
such  suspension  or  refusal  of  payment ;  and  if  any  such  sus- 
pension or  refusal  of  payment  shall  continue  for  more  thm 
ninety  daye^  this  charter  shall  be,  ipso  factor  forfeited  and 
void." 

The  legislature  passed  a  law  the  14th  March,  1839,  after 
the  rendition  of  the  judgment  in  the  court  below,  remitting 
and  relieving  the  banks  from  all  forfeitures  on  account  of  the 
suspension  of  specie  payments. 

The  district  judge  came  to  the  conclusion  that  the  case, 
provided  for  in  the  22d  section  of  the  act  of  incorporation  or 
charter,  had  happened,  that  the  self-destroying  provision 
therein  contained,  had  become  operative,  and  that  the  cor- 
porate existence  of  the  plaintiff  had  legally  ceased. 

Judgment  was  rendered  sustaining  the  exception,  and  (be 
Bank  appealed. 


Hoffman,  for  the  appellant.     Whether  the  plaintiff  has  or 
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dot  donformed  strictly  to  the  provisions  of  the  charter,  cannot  Zunm  Dot. 
be  inquired  into  incidentally  and  collaterally.  *^foy«  «839> 

3.  No  such  inquiry  can  be  gone  into,  except  at  the  suit  of 
the  state,  or  power  granting  the  charter. 

3.  The  evidence  does  not  justifylthe  conclusion  to  which 
the  inferior  court  has  come.  See  Jlngell  and  Jlmes  on  Cor- 
porations, and  the  plain  principles  of  the  jurisprudence  of 
every  country. 


ATCaXFALATX 
BIBK 

DJlWEOV. 


JoiephSf  for  the  defendant  Corporations  may  be  dissolved 
by  mis-user  or  non^user,  and  when  the  condition  of  the  grant 
or  franchise  is  broken,  it  forfeits  the  whole  charter  or  franchise. 
4  Comyris  Digest^  499.     G,  2,  Verho  Franchise. 

2.  Corporations  may  be  dissolved  in  various  ways,  and  is 
regulated  in  the  different  states  by  special  enactments,  and 
flOmetimes  by  a  general  law,  or  by  a  provision  contained  in 
the  charter  itself,  as  in  the  case  of  the  Batik  of  Jfiagara  vs. 
Johnsmi^  8  WenddPa  Reports^  654.  She  vs.  Biocm  ei  al.^ 
19  Johnson,  464.  20  Ibid.  669.  8  Cowen's  J^ew-York 
RepwriSj  896. 

3.  The  Louisiana  Code,  under  the  title  of  Corporations, 
contains  all  the  law  we  have  on  the  subject,  and  which  sub- 
jects charters  and  acts  of  incorporation  to  the  general  roles 
for  the  interpretation  of  agreements  between  individuals. 
Lomdana  Code,  419,  424,  431,  438. 

4.  In  the  present  case,  the  plaintiff  has  been  created  an 
artificial  being,  clothed  with  certain  rights  and  powers; 
among  others,  that  of  bringing  suit,  and  its  whole  existence 
depends  upon  the  performance  of  certain  conditions  and 
8t,ipulations.  But  in  case  it  shall  fail  to  comply,  that  is,  sus«> 
pend  payment  of  its  notes  in  specie  for  more  than  ninety 
days,  this  charter  shall  be,  ipso  facto,  null  and  void.  This 
failure  to  perform  a  condition  specified,  operates,  ipso  facto,  a 
dissolution  of  the  charter.  Louisiana  Code,  13-19,  1941, 
1946. 

6.  Even  at  common  law  the  legislature  does  not  possess 
the  power  of  remitting  a  cause  of  forfeiture  of  this  kind. 
The  doctrine  of  waiver  is  not  applicable  when  by  the  terms 
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EArrKBH  Dm.  of  the  grant  or  charter,  the  estate  or  franchise  absolutely 
May,  1839.     determines  upon  failure  to  perform  a  condition.     The  People 
vs.  Manhattan  Company^  9  WendelPs  Reports^  S51 ,  382-4. 

6.  In  this  case  a  peremptory  exception  was  filed,  puttiog 
at  issue  the  capacity  and  power  of  the  plaintiff  to  sue.  By 
our  laws  the  defendant  possesses  this  right  in  every  case, 
before  answering  to  the  merits,  and  if  he  is  incapable  or 
unauthorized,  he  must  fail.  What  can  be  clearer  than  that 
the  bank,  having  forfeited  its  very  existence  as  a  corporation, 
is  defunct  and  incapable  of  standing  in  judgment,  either  as 
plaintiff  or  defendant.  See  Benjamin  and  StiddPs  Dige^ 
verba  PrcKticey  page  309,  and  authoriHei  there  cited. 


The  judges  delivered  their  opinions  seriatim. 


Eustis^  /. — ^The  Civil  Code  of  Louisiana  provides,  by  the 
article  438,  for  the  dissolution  of  corporations,  first,  by  an  act 
of  the  legislature  in  the  cases  and  on  the  conditions  provided; 
and  secondly,  by  forfeiture,  when  the  corporation  abuses  its 
privileges  or  refuses  to  accomplish  the  condition  on  which 
they  were  granted,  in  which  case  the  corporation  becmts 
extinct  by  the  effect  of  the  violation  of  the  conditions  of  the  act 
of  incorporation. 

It  would  ceriainly  be  difficult  to  find  in  our  language 
stronger  terms,  or  to  combine  them  with  more  force,  for  the 
purpose  of  expressing  the  consequences  of  an  act.  The  cor- 
poration becomes  extinct  by  the  effect  of  the  act  or  the  neglect. 
Without  any  provision  in  the  charter  of  a  corporation,  it 
becomes  extinct  by  the  operation  of  law,  by  the  effect  of  the 
violation  of  the  conditions.  It  is  provided  by  the  act  of 
incorporation  of  this  bank,  that  on  the  suspension  or  refusal 
of  payment  in  specie  for  more  than  ninety  days,  the  charter 
shall  be,  ipso  facto^  forfeited  and  void.  The  difference  between 
this  proviso  and  the  law,  as  to  its  meaning,  operation  and 
effect,  consists  in  the  difference  between  Latin  and  English. 
If  either  be  more  positive,  it  certainly  is  the  text  of  the  code; 
by  that,  the  corporation  becomes  extinct;  by  the  act  of  incor- 
poration, the  charter  is  forfeited  and  void :  in  one,  by  the  i§td 
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of  the  act;  in  the  other,  ipBO  facto.  I  do  not  understand  the  EjumsH  Dist. 
words,  iptofactOj  as  having  any  other  import  than  the  corres-  «yqy,  t839« 
ponding  terms,  by  the  effect  of  the  act^  made  use  of  in  the  code. 
But  this  is  mere  verbal  criticism.  Have  they  any  other  legal 
import  1  Is  there  any  legal  effect  flowing  from  the  one, 
which  does  not  necessarily  follow  from  the  other  1  I  think 
not.  If  the  forfeiture  in  this  case  was  on  a  different  footing 
from  any  other,  it  is  very  singular  that  the  legislature  should 
not  have  expressed  their  sense  clearly  to  that  effect,  and  not 
have  left  a  consequence  like  this  to  be  inferred  by  implication. 
Had  the  word  immediately,  or  any  corresponding  term  been 
used,  had  the  incapacity  to  sue,  afterwards,  been  declared, 
and  had  provision  been  made  for  the  preservation  of  the 
property,  which  by  this  forfeiture  is  left  in  a  manner  unpro- 
tected, even  by  the  laws,  a  very  different  case  would  have 
been  presented  to  us. 

The  state  has  a  large  interest  in  the  banks  of  this  city. 
On  its  credit,  the  capital  of  five  of  them  having  the  largest 
capitals  has  been  provided,  for  which  the  state  is  bound  to 
the  holders  of  its  bonds.  Independent  of  the  interest  which 
any  citizen  has  in  a  sound  currency,  the  state  has  an 
immense  pecuniary  interest  in  maintaining  the  credit  of  its 
banks,  which  in  point  of  fact  furnish  the  currency  of  the 
country.  These  matters  are  constantly  the  subject  of  legis- 
lative care.  The  attention  of  the  legislature  and  the  people, 
is  directed  to  them  often  with  fearful  anxiety.  The  connec- 
tion of  the  banks  with  each  other,  is  immediate  and  insepara- 
ble, under  the  system  which  has  existed  by  law  in  this  state. 
It  is  requiring  too  much  from  human  credulity  to  suppose  that 
it  was  the  intention  of  the  legislature  to  subject  the  currency 
of  the  country  to  the  caprice  of  a  debtor ;  to  render  the  char- 
ter of  one  bank  null  and  void,  for  an  act  which  other  banks 
could  do  with  impunity,  and  when  the  inevitable  consequence 
would  be  bankruptcy  to  all  of  them,  and  prostration  of  the 
credit  of  the  state.  I  cannot  adopt  a  construction  which 
would  lead  to  such  consequences,  merely  by  mplicatUmf 
because  1  am  satisfied  that  nothing  was  further  from  the 
intention  of  the  legislature,  than  to  produce  them. 
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Zumna  Oitr.  It  must  be  remembered .  4hal  no  provision  has  been  made 
■^^'  ^^^-  by  our  laws,  for  the  administration  of  the  |>roperty  of  corpora* 
tions  whose  charters  become  forfeited.  Whether,  on  the 
forfeiture,  the  property  is  vested  in  the  several  corporato  rsas 
copartners,  or  whether  the  state  has  any  interest  in  the  real 
or  personal  estate,  it  is  now  unnecessary  to  determine.  It  is 
clear,  from  an  examination  of  various  provisions  of  this  char* 
ter,  that  no  forfeiture  was  anticipated  by  the  legislature, 
necessarily  to  result  from  a  suspension  of  specie  payments  on 
the  part  of  the  bank. 

In  the  21st  section,  a  penalty  of  twelve  per  cenU  per 
annum,  is  imposed  in  favor  of  the  holders  of  any  notes  or 
obligations  of  the  bank,  on  the  refusal  to  pay  them  in  lawful 
money  of  the  United  States*  If  the  bank  should  be  incapa- 
citated at  the  time  from  coUecting.its  debtB,  and  had  no  legal 
existence  to  enable  the  party  holding  a  note  to  sue  directly 
for  his  debt,  the  recovery  of  the  penalty,  or  even  the  princi- 
pal, would, .  under  any  circumstances,  be  so  difficult  and 
expensive  as  to  render  this  clause  nugatory. 

The  22d  section  provides,  that  no  dividend  shall  be  made 
during  any  suspension  of  specie  payments.  The  term 
dividend  supposes  the  existence  of  the  bank,  and  if  the 
bank  should  be  extinct  in  law,  what  control  could  the 
legislature  have  over  the  property  which  stockholders  might 
hold  m  tlair  individual  rights  as  to  the  division  pf  their  profits 
among  themselves  1 

.  By  the  &7th  section,  at  the  expiration  of  a  remote  term, 
the  rail  road  and  turnpike  road  to  be  constructed  by  the 
bank,  with  all  the  warehouses,  buildings,  engines,  waggons 
and  machinery  thereto  appertaining,  revert  to  the  state. 
Can  it  be  supposed  that  this  right  can  be  defeated  at  the 
instance  of  a  debtor  to  the  bank,  in  a  suit  against  him 
by  the  bank  to  recover  a  debt  lawfully  contracted  1  And 
that  the  state  has  no  right  to  forbear  to  insist  on  a  for- 
feiture of  the  charter,  when  a  right  stipulated  expressly  in 
favor  of  the  state,  might  be  destroyed  by  the  forfeiture,  and 
would  be  rendered  available  by  the  continuance  of  the 
charter?     Having  no   doubt  as  to  the  intention  of  the 
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legislature,  none  as  to  the  general  purport  and  intendment  EUstsHir  Dibt^ 
of  the  act,  and  thinking  that  the  expressions  used  in  the     .y<y,  im9. 
charter  do  not  take  the  case  out  of  the  ordinary  laws  con-    ^tcbafalatI" 
cerning  the  dissolution  of  incorporations,  it  must  be  considered         >^^ 
with  reference  to  them.  ]>Aw«o&r 

The  functions  of  the  different  branches  of  our  state 
governments,  under  their  constitutions,  have  been  settled 
in  the  different  states,  and  a  jurisprudence  has  been  formed 
in  relation  to  them,  which  must  be  considered  as  the  settled 
law  of  the  land.  In  reference  to  this  system,  we  must 
examine  and  construe  the  charters  of  our  corporations,  and 
all  grants  involving  municipal  or  corporate  powers.  Our 
code  provides  that  corporations  may  be  dissolved  hy  forfeiture. 
That  term  necessarily  implies  the  action  of  ttie  judicial  power 
when  used  in  relation  to  corporate  franchises.  In  what 
manner  and  at  whose  instance  is  the  forfeiture  to  bedecreedl 
Can  it  be  decreed  incidentally,  or  can  a  forfeiture  be  pro- 
nounced in  a  suit  between  a  corporation  and  one  of  its 
debtors  ?  These  are  questions  which  remain  to  be  considered: 

To  enforce  the  forfeiture  of  the  charter  of  a  corporation,     ^^     coforoe 
proceedings  niust  be  instituted  to  that  eSect  by  the  state^  the  forfeitiire  of 
and  unless  the  power  of  instituting   such  proceedings  be  corDonUon.Dro- 
..^>y  deUgld  b,  1.,,  .h.  ,««  .1 J  p»»^  iu  KfbJ^ 
The  state  having  this  power,  may  forbear  to  exercise  it  and  thateffeetbythe 
waive  the  forfeiture.  Until  the  forfeiture  is  jufdicially  decreed;  the  power  of  io- 
neither  the  forfeiture  nor  the  cause  can  be  inquired  into  in  piJJlJ^fin„'"bc 
another  suit,  nor  can  the  existence  of  the  corporation  be  ^^gj"'/  ^^^ 
questioned  incidentally  or  collaterally.     Such  we  take  to  be  Se  atate  alone 
the  established  jurisprudence  on  this   subject.      2  •Kmi'^  ^^^"^^  fiHi, 
Commentaries^  312  and  seq,   Angell  and  Ames  on  Corporations^  E^'To"Serelac 
page  510,  and  cases  there  cited.     The  research  of  counsel  it,  andwaiietlie 
and  our  own  inquiries,  have  not  furnished  us  with  a  single      ^^^""^ 
case  in  which  these  principles  have  not  been  admitted.     Our 
attention  has  been  directed  to  two  cases,  decided  in  New- 
York,  which  are  not  considered  as  affecting  in  any  manner 
these  principles  which  are  established  by  an  unusual  concur- 
rence of  decision,  considering  the  scrutiny  to  which  the  rights 
of  corporations  are  subjected,  and  the  different  views  enter- 
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Eumm  Dnr.  tained  in  diflferent  parts  of  the  Union,  as  to  the  extent  and 
Majft  1859.  policy  of  their  privileges.  The  case  of  Slee  vs.  Bloom  and 
others,  reported  in  19  Johnson,  473,  was  an  action  by  a  credi- 
tor against  the  corporators  to  render  them  personally  liable 
for  the  debts  of  the  corporation,  and  was  deterroined  in 
relation  to  the  right  of  the  creditor.  It  was  predicated  on  a 
wthmiary  surrender  of  the  corporate  rights  of  ihe  corporalioD, 
on  its  having  ceased  to  own  any  property,  and  from  doing 
any  one  act  manifesting  an  intention  to  resume  its  corporate 
existence.  The  case  of  Sriggs  vs.  Pennman,  8  Caweiit 
Reports,  396,  is  of  the  same  character.  Both  of  these  cases 
arose  under  a  statute  of  New- York,  relating  to  corporatioos 
for  manufacturing  purposes,  and  the  charters  were  held  to 
be  dissolved  within  the  act,  so  as  to  give  a  remedy  to  credi- 
tors. In  the  case  of  the  Bank  of  Niagara  against  Jobnsoo, 
8  WendeWs  Reports,  654,  the  Supreme  Court  of  the  stale  of 
New-York,  give  it  as  their  opinion,  that  if  the  corporation 
whose  existence  was  drawn  in  question  in  the  case  of  Skt 
vs.  Bloom  and  others,  had  instituted  a  suit  against  a  debtor 
of  the  corporation,  the  action  would  have  been  maintaJDed. 
I  think  that  there  is  nothing  in  this  charter  which  creates, 
under  our  laws,  a  disability  on  the  part  of  the  corporation  to 
maintain  an  action  for  the  recovery  of  a  debt. 

If  the  charter  under  consideration  be  considered  as  a  con- 
tract between  the  state  and  the  stockholders,  by  which 
certain  privileges  and  exemptions  are  given  to  the  latter,  in 
consideration  of  the  advantage  resulting  to  the  public  from 
the  construction  of  a  rail  road  from  the  Mississippi  to  Ope- 
lousas,  and  of  the  reversion  of  the  road  with  its  establish- 
ments at  the  expiration  of  a  certain  term,  and  if  this  contract 
has  been  violated,  it  certainly  would  be  a  matter  of  comiuoo 
justice,  that  the  party  most  interested  in  its  being  continued 
in  operation,  should  have  the  right  to  be  heard  in  relation  to 
its  dissolution ;  and  that  the  important  rights  resulting  from 
the  contract  should  not  be  divested  and  lost  in  a  suit  to 
which  the  state  is  not  and  cannot  be  a  party.  The  fate  of 
contracts  of  this  description,  rests  on  a  frail  foundation  if  such 
be  the  law. 
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The  act  of  ihe  14th  of  March,  1839,  for  *<  the  relief  of  such  Eastkut  omt. 
of  the  banks  whose  charters  may  have  been  forfeited  by  -Way,  i839. 
a  suspension  of  specie  payments,  from  such  forfeiture,** 
appears  to  have  been  passed  in  conformity  and  with  refer- 
ence to  what  may  be  considered  as  the  settled  law  of  the 
land  on  this  subject.  The  forfeiture  was  incurred,  and  it 
was  remitted  by  the  state,  in  whose  favor  it  enured,  and  who 
alone  had  the  power  to  enforce  or  remit  it.  This  is  the  only 
sense  in  which  the  act  is  to  be  received.  This  act  remitting 
the  forfeitures,  in  general  terms,  to  such  of  the  banks  as  may 
have  incurred  them,  necessarily  excludes  the  idea  of  their 
non-existence  as  corporations. 


I,  therefore,  conclude,  that  the  exceptions  made  by  the 
defendant  to  the  capacity  of  the  plaintiff  to  sue  and  maintain 
this  action,  be  overruled,  and  that  the  cause  be  remanded 
for  further  proceedings.  The  appellee  to  pay  the  costs  of 
ihe  appeal. 


JZo«^,  /. — ^The  plaintiffs,  being  a  corporation  established 
in  the  state  of  Louisiana,  and  endowed  with  banking  privi- 
leges,, seek  to  recover  from  the  defendant  the  amount  of  a 
promissory  note,  discounted  by  them  for  his  benefit. 

The  defendant  excepted  to  the  action,  on  the  ground  that 
the  plaintiffs  had  suspended  the  payment  of  their  obligations 
in  gold  or  silver,  and  that  said  suspension  had  continued  for 
more  than  ninety  days  at  the  time  of  the  inception  of  this 
suit,  whereby  their  charter  was  forfeited,  ipsofacto^  and  they 
had  no  corporate  capacity  to  appear  in  court  or  to  stand  in 
judgment.  The  fact  of  the  suspension  of  specie  payments 
being  admitted,  the  District  Court  sustained  the  exception 
and  the  plaintiffs  appealed. 

*  In  order  that  the  question  at  issue  may  thus  be  collaterally 
inquired  into,  it  is  necessary  that  the  charter  of  the  plaintiffs 
should  have  become  an  absolute  nullity  by  the  inexecution 
of  the  condition  on  which  it  had  been  granted  ;  for  as  long 
as  it  bad  a  vestige  of  existence  left,  the  condition  imposed 
by  it  pn  the  corporation,  to  pay  their  debts  on  demand,  under 
'  64  VOL.  XIII. 
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Eastbbv  Dist.  the  penalty  of  interest  at  the  rate  of  twelve  per- cent  per 
May,  1839.     aonum,  implies  an  indefeasible  right  to  collect  from  their 
ATCHAFALATA    dcblors,  ihc  mcans  with  which  alone  these  debts  could  be 
BANK        p^}  j^    *p|^^  power  to  collect  the  means  of  paying  is  antece- 
DAwsosr.       dent  to  the  obligation  to  pay,  and  cannot,  in  law  or  good  con- 
science, be  separated  from  it;  take  that  power  away,  or 
place  difficulties  in  the  exercise  of  it,  which  will  render  it 
unavailing,  and  the  obligation  must  cease, 
jrninted    by    a      It  is,  then,  neccssary  to  examine  whether  the  suspension 
b«oomc^'ib8o^  ^^  specie  payments  for  more  than  ninety  days,  rendered  the 
loteiy   noil  bj  charter  of  the  plaintiffs  absolutely  null.     I  feel  no  disposition 

the  mexeourion  i  i     •  i        •  •        .  ■       i  n 

of  tbeoondiiions  to  go  at  length  into  the  investigation,  whether,  generally 
MUM  of  forfeit  speaking,  a  charter  granted  by  a  state  becomes  absolutely 
ore  cannot  be  nuU  by  the  inexecution  of  the  conditions  attached  to  it;  the 
of,  or  enforced  Uniform  Current  of  judicial  decisions  in  this  country  has 
JSloTincld^u  ^^^led  that  it  does  not :  that  a  cause  of  forfeiture  cannot  be 
olbermodetban  ^*^®"  advantage  of  or  enforced  against  a  corporation,  coUa- 
by  a  direct  pro-  terally  or  incidentally,  or  in  any  other  mode  than  by  a  direct 
ted  by*^the**eoI  proceeding  for  that  purpose,  and  that  the  government  cre- 
Ternment,  ^e-  ating  it  Can  alone  institute  such  a  proceeding,  since  it  may 
iraiTe  a  broken  waivo  a  broken  condition  of  a  contract  made  with  it,  as  well 
^ntnctorehai^  ^  &n  individual.  Angell  ^  Ames  on  CarporationSy  510; 
iSwidiri*'  *"  ^  ^^'  CommerUaries,  812 ;   9  Cranch,  292. 

But  the  counsel  for  the  defendant  contends,  that  although 
this  rule  may  generally  be  correct^  the  legislature  have 
power  to  say  that,  if  a  chartered  bank  suspends  specie  pay- 
ments for  more  than  ninety  days,  the  charter  shall  ever  after 
be  a  nullity,  of  which  any  one  may  take  advantage,  and  that 
they  have  said  so  in  this  instance,  by  providing  that,  on  the 
happening  of  that  fact,  the  charter  of  the  plaintiffs  shall,  ip90 
factOf  be  forfeited  and  void.  The  words  ipso  facto^  it  is  paid, 
are  not  generally  found  in  charters ;  they  must  aroouot  to 
something,  and  therefore  they  amount  to  a  final  judgment 
of  forfeiture.  It  need  not  be  pronounced  at  the  suit  of  the 
state ;  it  exists,  ipso  facto,  for  the  common  advantage  of  all. 
The  premises  of  this  argument  may  or  may  not  be  true,  but 
the  conclusion  is  undoubtedly  false. 
If  other  charters  do  not  contain  the  words  ipso  faetOf  they 


OP  THE  STATE  OP  LOUISIANA. 


507 


A'rCHAYALATA 
BAXK 

DAWSOir. 


all  contain  others  of  similar  import,  when  they  are  granted  Eaatsbk  Dm. 
upon  conditions.  Article  438  of  the  Louisiana  Code  pro-  -^^ayi  i8^' 
vides  that  charters  shall  be  forfeited,  when  corporations  shall 
refuse  to  accomplish  the  conditions  on  which  they  were 
granted;  in  which  case,  says  the  code,  the  corporation 
becomes  extinct  by  the  effect  of  the  violation  of  the  condi- 
tions. This  is  the  general  law  applicable  to  all  corporations; 
the  language  in  which  it  is  written  appears  to  me  as  strong 
as  ipso  facto  or  any  other  words,  Latin  or  English,  could 
make  it;  and  I  cannot  conceive  how  the  same  legal  dis- 
abilities should  not  attach  in  both  cases,  after  the  inexecu- 
tion  of  the  conditions. 

In  trying  to  ascertain  the  meaning  and  intent  of  the 
legislature,  the  mutual  connection  and  quasi  solidarity  of  all 
our  banking  institutions,  as  well  as  the  vital  interest  which 
the  state  has  in  those  who  have  raised  their  capital  upon  its 
bonds,  most  be  kept  in  view,  and  courts  of  justice  are  bound 
to  presume  that  the  legislature  have  retained  in  their  own 
hands  the  power  necessary  to  the  protection  of  the  public 
interests,  and  that  they  have  not  so  far  bettayed  their  trust 
as  to  place,  in  any  event,  the  honor  and  the  credit,  the  peace 
and  the  prosperity  of  the  state,  at  the  mercy  of  any  dishonest 
debtor  who  may  choose  to  defraud  a  bank  out  of  what  he 
justly  owes. 

If  the  charter  of  the  plaintiffs  became  an  absolute  nullity, 
and  their  debtors  have  the  right  to  inquire  collaterally  into 
the  forfeiture,  that  right  exists  for  all  and  each  of  them.  It 
is  as  perfect  for  a  debt  of  twenty  dollars  as  for  one  of  twenty 
thousand ;  so  that,  on  ail  claims  under  three  hundred  dol- 
lars, a  judgment  without  appeal  to  this  court  might  be  ren- 
dered by  a  parish  judge,  or  even  by  a  justice  of  the  peace, 
the  effect  of  which  would  be  to  shake  to  its  foundation  the 
currency  of  the  country,  to  destroy  the  plaintiffs,  to  ruin  the 
credit  of  all  the  other  banks,  and  probably  to  render  the 
state  liable  to  pay  at  once  the  millions  of  bonds  which  it  has 
issued  for  their  benefit.  These  consequences  are  too  serious 
to  be  inflicted  upon  the  country  by  a  forced  construction  of 
the  words  ipso  facto.     The  complaints  made  against  banks 
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EAvmur  Dm,  are  often  just,  in  relation  to  the  few  individimls  who  managie, 
jMay,  1839.  or  mismanage  them.  I  am  no  advocate  of  the  system,  but 
the  many  who  own  the  stock  are  generally  free  from  all 
blame,  and  the  earnings  of  honest  industry  thus  invested  are 
not  to  be  wantonly  sacrificed.  It  may  have  been  impolitic 
and  unwise  to  grant  ihe  charters,  but  the  legislature,  in 
granting  them,  contracted  the  obligation  to  protect  the  pri- 
vate interests  which  were  to  arise  under  them. 

Again,  if  the  charter  became  an  absolute  nullity  by  the 
mere  fact  of  the  suspension,  it  would  be  so,  independently  of 
the  causes  of  that  fact,  and  unforeseen  accidents  or  over- 
powering force  would  create  no  exception  in  favor  of  the 
plaintiffs;  the  naked  fact  of  the  suspension  of  specie  pay- 
ments for  more  than  ninety  days,  could  alone  be  inquired 
into  upon  the  issue.  Let  the  bank  be  robbed  of  all  its 
means  by  main  force ;  let  its  vaults  be  emptied,  and  the 
proof  of  all  its  credits  be  obliterated  and  destroyed  by  an 
invading  army;  no  judicial  inquiry  could  extend  beyond 
ipsum  factum,  and  proof  of  that  isolated  fact  would  in  all 
cases  alike  create  the  disability. 

Unless  the  legislature  had  expressly  said,  that,  upon  the 
happening  of  the  suspension  during  more  than  ninety  days, 
the  nullity  of  the  charter  would  be  absolute,  and  any  one 
might  take  advantage  of  it,  collaterally  or  otherwise,  I  can- 
not give  to  their  acts  a  construction  which  would  take  away 
from  them  all  power  to  protect  the  interests  and  the  currency 
of  the  state  when  they  most  require  protection ;  indirectly 
lead  to  the  violation  of  constitutional  rights,  and  mete  out 
the  same  punishment  to  gross  negligence  and  unavoidable 
misfortune  The  ground  assumed  in  argument,  that  a  cor- 
poration must  be  viewed  in  all  things  as  an  individual,  and 
that  the  charter,  in  this  instance,  is  nothing  more  than  a 
contract  with  a  resolutory  condition,  and  subject  to  the  law 
of  contracts,  cannot  avail  the  defendant.  The  condition  in 
that  contract  was  to  be  performed  by  the  bank ;  and  article 
2042  of  the  Louisiana  Code  expressly  provides,  that  when 
the  condition  is  to  be  performed  by  either  party,  the  contract 
is  never  dissolved  of  right,  but  the  dissolution  must  be  sued 
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lor,  and  the  party  in  de&nlt  may,  according  to  circumstances,  eaitsiiv  Dist. 
have  a  further  time  allowed  him  for  the  performance  of  the     May,  isso. 

If  the  charter  of  the  plaintiffs  had  become  void  for  every         »a»» 
thing  else,  it  must,  from  the  necessity  of  the  case,  have  con-       sawios. 
tinued  to  exist  for  the  purposes  of  liquidation,  because  the 
legislature  made  no  provision  in  the  charter  for  the  settle- 
ment of  the  affairs  of  the  corppration  in  any  other  manner. 
The  right  to  use  the  corporate  name  for  the  purposes  of  n^^  bank  obaf^ 
liquidation,  is  all  that  the  plaintiffs  require  to  maintain  their  ^i^^^^^d*'** 
action ;  but  I  am  of  opinion  that,  notwithstanding  the  words  that  in  case  of  a 
ipso  factOy  the  only  effect  of  the  suspension  of  specie  pay-  ^^rpaymenti 
ments  by  the  plaintiffs  was  to  give  the  state  the  right  to  ^  ^°J*  ^J'^J 
claim  the  forfeiture,  in  an  action  instituted  for  that  purpose,  charter  shall  be 
Nothing  thereafter,  but  the  will  and  pleasure  of  the  legisla-  Id    and  \<Td\ 
ture,  could  prevent  or  retard  the  exercise  of  that  right ;  but  J^iJ^'^ije^ight^o 
if,  from  motives  of  expediency,  it  was  not  exercised,  the  cor-  claim  the  foi^ 
poration  went  on  to  accomplish  the  purposes  of  its  creation,  tion    instituted 
and  was  entitled  to  the  protection  of  the  laws.     Although  it  ^VlShSSXbc 
might  have  forfeited  its  corporate  life,  it  continued  to  live  as  bank  ma^  have 
long  as  the  state  did  not  claim  and  obtain  the  forfeiture;  and  porate    life,  it 
as  it  has  since  been  waived,  there  has  been  no  interruption  ^"iqIJ^m  tiJe 
in  its  existence,  »*•*«    ^^  ^ 

The  legislature  have  shown  their  intendment  of  the  con-  feitore. 
dition  of  the  charter,  by  the  course  they  have  since  pursued ; 
they  have,  in  general  terms,  reinstated  all  the  banks  of  the 
state  in  all  the  powers,  rights  and  privileges  conferred  upon 
them  by  their  respective  charters^,  notwithstanding  any  for- 
feiture thereof,  to  the  same  extent  as  if  no  such  forfeiture 
had  ever  existed.  If  they  had  considered  that  the  charter  of 
the  plaintiff^  was  an  absolute  nullity,  that  relief  would  have 
been  insufficient  for  them;  they  would  have  required  a 
special  act,  giving  them  a  new  charter,  or  at  least  reviving 
the  old  one,  section  by  section,  and  their  officers  would  all 
have  been  re-appointed.  The  fact  that  all  the  banks  were 
embraced  in  one  common  measure  of  relief,  shows  that  the 
legislature  was  of  opinion  that  the  suspension  of  specie  pay- 
ments had  placed  them  all  in  the  same  situation,  whether 
or  not  their  charters  were  to  be  forfeited  ipso  facto. 
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MOrttHf  «/.— 
The  legiiisture 
poasesaed  the 
power  to  remit 
any  fprfeiture 
that  resalted  to 
the  bank  char- 
ten  by  the  sut- 
peniion  of  spe- 
cie payments ; 
and  the  exercise 
of  that  power  in 
the  act,  for  the 
relief  of  the 
banks,  approved 
March  14,  18S9, 
relieves  them 
from  all  penal- 
ties incurred  by 
the  non-payment 
of  specie. 


I  am  satisfied  that  the  plaintiflTs  bad  capacity  to  maintUD 
their  action,  and  that  the  judgment  of  the  District  Court 
must  be  reversed,  the  exception  of  the  defendant  orerraied, 
and  the  case  remanded  to  be  proceeded  in  according  to  law. 

Jlforfm,  J.f  presiding. — ^When  the  banks  of  this  city  first 
suspended  their  payments  in  specie,  in  1813,  I  happened  to 
be  the  officer  on  whom  devolved  the  responsibility  of  deter- 
mining whether  a  forfeiture  of  their  charters  resulted  from 
this  circumstance  ;  and  if  it  did,  whether  it  was  the  interest 
of  the  state  to  avail  itself  of  it. 

It  is  unimportant  that  I  should  state  the  conclusion  I  came 
to  on  the  first  proposition. 

On  the  second,  I  thought  it  would  be  imprudent  in  me  to 
provoke  a  judgment  against  the  banks,  as  it  would  render  it 
necessary  that  measures  should  be  taken  to  eflectuate  a 
liquidation — ^measures  which  could  more  properly  be  pro- 
vided by  the  legislature  than  the  courts  of  justice.  I  there- 
fore waited  for  the  meeting  of  the  legislature,  when  I  was 
relieved  from  all  responsibility  on  this  head  by  a  promotion 
to  a  seat  in  this  court.  The  gentleman  who  succeeded  me 
and  still  filled  the  office  of  attorney  general,  when  the  banks 
for  the  second  time  suspended  specie  payments,  appears  to 
have  been  of  opinion  that  this  circumstance  did  not  autho- 
rize, or,  at  least,  did  not  require  his  official  interference. 
Public  opinion  has  powerfully  manifested  itself  in  favor  of 
the  conclusion  he  came  to.  The  legislature  in  the  years 
1815,  1838  and  1839,  sanctioned  the  conduct  of  the  law 
officers  of  the  slate.  At  the  last  session,  to  put  the  question 
at  rest,  a  law  was  passed  **  to  relieve  such  of  the  banks  of 
this  state,  whose  charters  may  have  been  forfeited  by  a  sus- 
pension of  specie  payments,  from  such  forfeiture."  The  first 
section  of  this  act  provides,  that  such  of  the  banks  of  this 
state  as  may  have  forfeited  their  charters  by  a  suspension  or 
refusal  of  the  payment  of  their  notes  or  obligations  in  specie 
at  any  time  prior  to  the  passage  of  this  act,  are  hereby 
declared  reinstated  in  all  the  powers,  rights  and  privileges 
conferred  upon  them  by  their  respective  charters,  notwith- 
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Standing  any  forfeiture  thereof,  to  the  same  extent  as  if  no  BAflmur  Um. 
such  forfeiture  had  ever  existed.  In  the  meanwhile,  the  May,  i839. 
defendant  in  the  present  case,  raised  the  question  of  for- 
feiture in  the  court  of  the  first  district,  by  an  exception  to  the 
capacity  of  the  plaintiffs  to  stand  in  judgment  by  their  corpo- 
rate name.  The  exception  was  sustained  and  the  suit 
dismissed. 

It  has  appeared  to  me  absolutely  unnecessary  to  test  the 
correctness  of  the  decision  of  the  District  Court,  because, 
admitting  that  it  was  consonant  to  law  at  the  time  it  was 
pronounced,  it  becomes  our  duty  to  reverse  the  judgment ; 
the  law  having  been  chaoged  since  its  rendition.  In  the 
case  of  the  StcUe  vs.  Johnson  et  a2.,  12  Louisiana  Reports^  547, 
this  court  held,  ^*  that  when  an  act  creating  an  offence,  is 
repealed,  even  after  judgment  in  the  inferior  court,  the  judg- 
ment must  be  reversed."  In  that  case,  it  is  true,  the  act  had 
been  absolutely  repealed.  In  the  present,  it  has  not  been 
done,  but  it  remains  in  full  force  for  the  future ;  its  effect, 
however,  on  past  transactions,  is  absolutely  destroyed. 

I  do  not  wish  it  to  be  understood,  that  the  fact  of  my 
having  taken  a  different  view  of  this  case,  from  the  other 
members  of  the  court,  is  to  be  considered  as  a  dissent  from 
their  opinions  ;  I  only  consider  the  ground  of  the  forfeiture 
having  been  remitted  by  the  act  of  the  legislature  under 
consideration,  as  sufficient  upon  which  to  rest  the  decision  of 
the  case. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  the  defendant's  exception  overruled  and  the  case 
remanded  for  further  proceedings  according  to  law,  the 
appellee  paying  the  costs  of  the  appeal. 
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Eastsut  Dist  DAKIN  ET  AL.  V8.   6ANAHL  AND  CO. 

Jlfay,  1S99. 

II  ▲PrSAL   FROM  THB  COURT   OF  THB   FlRfT   JUDICIAL  DISTRICT,  JUDOS 

DAKIH  rr  AL.  BUCHANAN  PRESIDINO. 

tw. 

Where  certain  notes  were  griyen  in  payment  of  the  price  of  a  piece  of  pro- 
perty, which  in  the  act  of  sale  are  identified  with  the  mortgage,  and 
described  as  being  to  the  order  of  C.  H.,  bat  it  is  not  stated  that  they 
were  efidorted  by  C.  H. :  Ifcii,  that  the  mortgagee  or  his  transferee 
cannot  proceed  by  the  ezecatory  process  against  the  property,  to  enforce 
payment  of  the  notes.  The  endorsement  is  a  matter  en  paw,  of  which 
the  act  furnishes  no  proof. 

This  case  conies  up  on  an  injunction  to  stop  proceedings 
on  an  order  of  seizure  and  sale. 

The  defendants,  as  the  transferees  by  authentic  act  of 
John  Oreen,  obtained  an  order  of  seizure  and  sale  for  the 
payment  of  a  note  signed  by  the  plaintiffs  in  injunction  for 
two  thousand  dollars,  and  were  proceeding  to  advertise  and 
sell  the  property  mortgaged  to  secure  payment,  when  they 
were  enjoined. 

The  evidence  and  facts  show,  that,  in  December,  1836^ 
Green  caused  to  be  sold  at  public  auction  lots  and  squares 
in  a  town  called  Bloomingdale,  and  that  Dakin  &  Dakia 
became  the  purchasers  of  a  square  for  the  sura  of  eight 
thousand  dollars,  payable  by  instalments  of  two  thousand 
dollars  each,  for  which  they  gave  their  notes. 

The  act  of  sale  states :  *^  Second  payment,  in  the  promis- 
sory note  of  said  Dakin  &  Dakin,  dated  the  17th  day  of 
December,  1836,  to  the,  order  of  Cornelius  Hurst,  at  one  year 
after  date."    The  note  is  of  the  following  tenor : 

"  New-Orleans,  December  I7thy  1836. 

<<  One  year  after  date  we  promise  to  pay  to  the  order  of 

Cornelius  Hurst  two  thousand  dollars ;  value  received. 

"  Dakin  &  Dakin." 
Endorsed : 

«  C.  Hurst'*  "  John  Green.'*  «  John  M.  Bach." 

«  J.  Calhoun."  **  Thomas  Barrett  &  Co.** 


cc 


^eW'Orleans,  January  6<A,  1836 ;  ne  varietur. 

«  W.  Y.  Lewis,  Jfot.  Pub.'' 
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cashier,  he  was  bound  to  pay  the  bill,  and  promised  to  Eastehh  Dist. 
pay  it.  -^prU,  1859. 

Under  these  circumstances,  the  district  judge  considered   ,^,^  q,  ^  , 
the  defendant  bound,  and  gave  judgment  for  the  amount  of         ^* 
the  bill  ™"- 

The  defendant  appealed. 

T.  SUdell,  for  the  plaintiff. 
Clarke^  for  the  appellant. 

EtuUsy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  endorser  of  a  bill  of 
exchange.  The  bill  was  protested  for  non-payment,  and 
due  notice  of  protest  was  not  given  to  the  defendant.  The 
bill  was  payable  in  Mobile ;  the  defendant  resides  in  New- 
Orleans,  and  the  notice  of  protest  was  sent  to  New- York, 
and  was  not  given  to  the  defendant  in  season  to  bind  him  ; 
however,  he  afterwards  declared  to  the  clerk  of  the  Bank  of 
the  United  States,  in  New-Orleans,  that  he  was  bound  to 
pay  the  bill,  and  promised  to  pay  it.  We  necessarily  infer, 
from  the  circumstances  disclosed  in  evidence,  that  he  was 
apprised  of  the  irregularity  in  the  communication  of  the 
notice  at  the  time  of  his  acknowledgment  of  his  obligation 
and  subsequent  proinise  to  pay  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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MAGOFFIN  VS.    STRINGER  ET    AL. 


Eaitjcbv  Dist. 

Jipril,  1839. 

'^^^'''='^=*=   irPKAL    FEOM    TBK    VARXSH    COURT,    FOR    THE    PARIIH    AND    CITT    Of    HIW- 
MAOOPFIX 

f^^  ORLKANI. 

RTBIKOBRmL. 

Id  the  probRte  irIc  of  r  dRve  to  pRjr  the  debtB  of  r  ■acoeHion,  where  the  txe- 
cntor  ezpreealy  doclRres  he  does  not  WRmuit  RgRinat  eny  of  the  redhibitoiy 
▼icee  or  mRlRdiee  prescribed  by  lew,  the  parchRser  CRnnot  rfrU  himielf 
of  the  redhibitory  vice  in  the  elRye  of  ru  hRbitoRl  nuiRWRy,  to  RFoid  the 
sRie  Rnd  pRyment  of  the  price,  even  if  thia  feet  wrs  known  to  the  owner 
in  hie  lifetime,  end  not  declRred. 

This  is  an  action  on  a  promissory  note  given  foe  the  price 
of  a  slave,  adjudicated  to  the  defendant  Stringer,  at  the 
probate  sale  of  the  succession  of  W.  W.  Wright,  deceased. 

The  executor  made  it  publicly  known  that  the  slave  was 
sold  to  pay  the  debts  of  the  succession,  and  without  warranlf. 

The  defendants,  in  avoidance  of  the  sale  and  payment  of 
their  note,  pleaded  the  redhibitory  vice  of  a  runaway  in  rela- 
tion to  the  slave,  which  they  aver  he  was  aflected  with  to  the 
knowledge  of  the  owner  in  his  lifetime. 

There  was  judgment  for  the  plaintiff,  and  the  defendaots 
appealed. 

fVhartan  and  Castera,  for  the  plaintiff. 
Lockettj  contra. 

Ill    the    pi'O- 

•lave  S^pey  Uie      ^''»  ^'*  delivered  the  opinion  of  the  court. 

t^iof  wh^      '^^^  defendants,  sued  as  maker  and  endorser  of  a  promis- 

the  exeeotor  de-  gory  uote,  for  the  price  of  a  slave  sold  by  order  of  the  Court  of 

olereehedoesnot  »>!_..  ^      ^  •  •••ir 

wnmmt  ngainat  Probates,  as  part  of  a  succession  to  pay  the  debts  thereof, 
vilTcs'^or 'mSZ  P^^^^^^  ^^^^  ^^0  slave  was  addicted  to  running  away,  in  the 
diet  preseribed  lifetime  and  to  the  knowledge  of  the  deceased,  and  that  this 
purehasercRimot  circumstance  was  not  made  known  at  the  time  of  the  sale. 
Jh2'\edhibUo^^  There  was  a  verdict  and  judgment  against  them,  and  they 

vice  in  the  bUtc  appealed. 

raniiway,  to  a-  The  Sale  made  by  the  executor,  in  conformity  with  the 
^ynmt^f  ^  adjudication,  stipulates  expressly  that  he  does  not  warrant 
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against  any  of  the  vices,  maladies  and  defects,  prescribed  by  Eastkrit  Dist 
law.     It  is  admitted  that  the  slave  was  sold  to  pay  the  debts     ^^P^^f  i^^- 
of  the  succession  ;  and  the  fact  that  the  deceased  had  know-     ooldkitbow 
ledge  of  his  redhibitory  vices,  cannot,  if  it  was  proved,  affect  ^' 

the  validity  of  the  sale  made  by  his  executor  after  his  death,  pnee,    even  if 
without  warranty.     The  judgment  of  the  district  court,  and  known*^o  The 
the  verdict  upon  which  it  was  given,  were  well  founded  in  {-^JJf^e  and  no* 
law,  and  the  judge  did  not  err  in  neglecting  the  testimony  declared. 
offered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


GOLDENBOW    VS.    WRIGHT. 

APPEAL    FROM    THE    PARISH    COURT,    VOR  THE   PARISH    AND   C1T¥    OF   NRW- 

ORLRANS.' 

The  deposition  of  a  witness,  taken  before  a  commissioner,  who  was  twice 
examined  and  cron-ezamined  by  the  defendant,  wiihoul  objeeiwih  will 
not  be  rejected  on  the  trial,  at  the  instance  of  the  latter,  on  the  ground 
that  the  witness  was  incompetent  to  testiij. 

The  exception  of  domicil  should  be  first  acted  upon,  before  swearing  the 
jury  to  try  the  issue,  if  the  party  is  desirous  to  avail  himself  of  iL 

It  is  the  duty  of  masters  of  steam  boats,  as  soon  as  a  slave  is  discovered  on 
board  without  permission,  to  cause  him  to  be  landed  or  secured. 

So,  where  a  slave  was  discovered  on  board,  without  permission,  soon  after 
the  defendant's  boat  started  from  the  port  of  New-Orleane,  and  Was 
allowed  to  be  employed  by  the  cook,  without  any  measures  taken  for 
securing  him,  and  he  was  lost  on  the  trip  or  voyage,  the  master  is  liable 
to  the  owner  for  his  value. 

Ihterest  cannot  be  allowed  on  au  unliquidated  demand. 
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EArmv  D»T.      This  18  an  action  io  recover  the  sum  of  eix  hundred  dollar?, 

,%t4  1839.     ^iie  value  of  a  slave,  which  the  plaintiff  alleges  the  defendant 

eoLDiHBow    illegally  took  on  board  the  steam-boat  Lady  Washington, 

_**•  which  he  commanded,  and  carried  him  out  of  the  state,  by 

which  he  was  entirely  lost,  as  he  has  never  returned.    The 

plaintiff  alleges  that  he  is  the  owner  of  said  slave ;  that  he  b 

worth  six  hundred  dollars,  and  that  the  defendant  is  liable, 

by  reason  of  his  illegal  conduct,  to  pay  his  value ;  for  which 

he  prays  judgment. 

The  defendant  excepted,  and  alleged  that  he  was  domiciled 
in  the  parish  of  Natchitoches  and  could  only  be  sued  there. 
On  the  merits,  he  pleaded  a  general  denial. 

On  these  pleadings  and  issues,  the  cause  -was  tried  before 
a  court  and  a  jury. 

On  the  trial,  and  after  the  plaintiff  had  closed  his  testi- 
mony, the  defendant  offered  evidence  to  show  that  his  resi- 
dence or  domicil  was  in  the  parish  of  Natchitoches,  which 
was  opposed  by  the  plaintiff's  counsel,  as  being  waived  by 
proceeding  to  trial  on  the  merits,  and  it  was  rejected  by  the 
court.   The  defendant  took  his  bill  of  exceptions. 

Other  objections  were  made,  and  questions  of  law  raised 
by  the  parties,  which,  together  with  all  the  material  facts  of 
the  case,  are  stated  in  the  opinion  of  the  court,  which  follows. 

The  jury  returned  a  verdict  of  six  hundred  dollars  for  the 
plaintiff;  and  from  judgment  confirming  their  verdict,  and 
allowing  interest,  the  defendant  appealed. 

RoseUuSy  for  the  plaintiff. 

Prestoriy  contra. 

Martin^  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  which  con- 
demns him  to  pay  the  value  of  a  slave  of  the  plaintiff,  taken 
on  board  of  the  steam-boat  of  which  the  former  was  master, 
without  the  consent  of  the  latter,  the  slave  having  fallen 
overboard. 

The  facts  of  the  case  are  these :  the  slave,  who  is  stated  in 
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tbe  petition,  to  be  a  boy  about  thirteen  years  of  age,  went  on  Eactxhh  Dm. 
board  of  the  boat  unperceived  by  the  defendant,  on  a  trip  from    ^^pnU  t839. 
New-Orleans  to  Natchitoches,  in  company  with  a  sister  of  his,     eoMEKBow^ 
a  connection  of  the  wife  of  the  cook,  who,  discovering  the  boy      __w._ 
about  an  hour  after  the  boat  left  the  city,  took  charge  of  him 
as  an  acquaintance,  and  employed  him  as  an  assistant  in  the 
cook's  room.     The  boy  was  not  concealed,  and  at  times 
carried  dishes  from  the  cook's  room  to  the  table  In  the  cabin,     so,  where  a 
He  was  missed  from  on  board  after  the  boat  had  proceeded  Jered  w»'bwl?d^ 
several  miles  above  Bayou  Sara.     It  was  supposed  he  had  vithoat  permit- 

.      sioDy  soon  Alter 

been  drowned  by  falling  overboard.     A  boat  was  sent  in  the  defendant's 

search  of  him,  but  in  vain.  t^hl^VSTofNe^ 

Our  attention  is  directed  to  a  bill  of  exceptions  taken  lo  Orf««nj*ndwM 

Allowed    to    l}c 

the  admission  of  the  deposition  of  William  Brown,  a  bltick  empioyedbytfae 
man,  on  the  ground  that  he  mtist  be  presumed  to  be  a  slave ;  ^°^  ^cAwres  u- 
and  there  was  oo  evidence  of  his  freedom,  except  a  part  of  ken  for  securing 

,      1    -        hivky  And  he  was 

his  deposition,  in  which  he  avers  he  was  free,  and  had  free  lost  on  the  trip 
papers.  The  court  overruled  the  objection,  on  the  suggestion  master  iriiAbie 
that  it  was  taken  too  late  at  the  trial,  and  ought  tx)  have  h°,^^^uJ'"^''^°'' 
been  made  before  the  commissioner.  The  deposition 

It  does  not  appear  to  us  the  court  erred,  although  the  ^en  before  a 
reason  given  for  overruling  the  objection  would  not,  perhaps,  ®°||J"i*^°"*''iec 
have  been  sufficient;  but  the  witness  was  examined  twice,  exAmined     And 

,  •       1  1  /•   I       1   ^      1  I        •  cross-examined 

and  cross-exammed  on  the  part  of  the  defendant,  who,  m  our  by  the  defendant 
opinion,  ought  not  to  be  permitted  to  repudiate  testimony  of  J[o^„**°^ni  ^ot^^ 
which  he  had  sought  to  avail  himself.  refected  on  the 

A  second  bill  of  exceptions  was  taken  to  the  refusal  of  the  stance  of  iheiat- 
judge  to  receive  evidence  in  support  of  a  plea  to  the  jurisdio^  {^ound^hat  the 
lion  of  the  court,  on  the  crround  of  the  residence  of  the  ^^^ness  was jn- 

^  eoiDpetenttoteS" 

defendant  out  of  the  parish  in  which   he  was  sued ;    the  tifr. 

court  being  of  opinion  that  the  plea  was  waived,  and,  after  ^f    ^  ^domicir| 

argument,  rejected  by  the  court.  "*»?"J^^  ^^  *J^ 

o  '      •»  ^  acted  upon,  be- 

We  understand  that  tbe  court  meant  that  the  plea  was  fore     swearing 
waived  by  the  defendant's  neglect  to  provoke  the  action  of  t.  '^^"^i  7. 
the  court  on  it,  and  proceeding  to  trial  upon  the  merits  before  ^^ai'i ^himiwif 
a  jury  sworn  to  try  the  issue,  and  that,  therefore,  the  court  of  it. 
rejected  it.     It  does  not  appear  to  us  the  court  erred. 

A  third  bill  was  taken  to  the  refusal  of  the  court  to  charge 
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EAmmir  Diir.  the  jury,  that  the  5ih  section  of  the  act  of  the  ISth  of  Febni- 
Jprii,  iM9.  ary,  1816,  relied  on  by  the  plaintifl^  wets  not  applicable  to  the 
ooLDUTBow  master  of  a  boat  running  entirely  in  the  state,  and  only  to 
^^^^  slaves  concealed  on  board :  the  court  refused  to  instruct  the 
jury  as  requested,  but  charged  them,  that  it  was  the  duty  of 
a  master  running  entirely  in  the  state  to  cause  his  vessel  to 
be  searched  before  leaving  port,  and  the  moment  he  dis- 
covered a  slave,  to  cause  him  to  be  landed  or  dealt  with  as 
required  by  the  said  section.  The  act  cited  was  expressly 
enacted  to  prevent  the  transportation  of  slaves  out  of  the 
state.  This  may  almost  as  well  be  effected  by  steam-boats 
approaching  the  line  of  the  state  of  Mississippi,  on  the  left 
bank  of  the  river,  as  is  done  by  boats  running  into  Red  river, 
as  by  those  who  run  up  the  river  above  that  line.  It  does 
not,  therefore,  appear  to  us,  that  the  injunction  to  masters  of 
steamboats  who  discover  concealed  slaves  on  board,  to  land 
them  as  soon  as  possible,  is  applicable  to  this  case. 

The  court,  therefore,  did  not  err  in  refusing  to  say  that 
the  5th  section  of  that  act  which  contained  this  injunction  is 
inapplicable  to  boats  running  within  the  state.  This  section 
relates  only  to  concealed  slaves ;  but  the  proviso  in  the  first 
section  of  said  act  creates  a  presumption  that  all  slaves  found 
^  on  board  are  received  or  concealed  for  the  purpose  of  being 
carried  out  of  the  state,  unless  the  presumption  be  removed 
by  the  party  accused.     We  are  ignorant  of  any  law  that 

t>f^*miiiier8^*of  ^^"*""®®  ^^^  master  of  a  steam-boat  to  cause  her  to  be 
■team-boat^  as  searched  (>efore  her  departure,  for  concealed  slaves ;  but  we 
diaeovered  on  concur  With  the  judge  a  quo  \n  the  opmion,  that  it  is  the 
him*to  *be  Umdk  ^^^J  ^^  ^  master  of  a  boat,  as  soon  as  he  discovers  a  slave 
edor  fecored.     q^  board,  to  cause  him  to  be  landed  or  secured. 

Steamboats  offer  such  facility  to  the  escape  of  slaves,  thai 
as  soon  as  the  master  of  a  boat  discovered  that  his  vigilance 
had  been  eluded,  and  that  a  slave  had  come  on  board  against 
the  will  of  his  owner,  he  ought  to  take  measures  for  his 
detention  and  return.  In  the  present  case,  the  cook,  for 
whose  conduct  the  master  is  responsible,  employed  the  plain- 
tiP^'s  slave,  without  taking  any  measure  for  securing  hinr). 
It  does  not  appear  to  us  that  the  verdict  is  incorrect  in 


OP  THE  STATE  OP  LOUISIANA.  376 

charpng  the  defendant  with  the  value  of  the  slave ;  but  the  Eastkm  Dist. 
jury  and  the  court,  in  our  opinion,  erred  in  allowing  interest    ^ftrtf,  i839. 
thereon.  oaxbt  n  al. 

SVGKVB. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the      Interett  ean- 
judgment  be  annulled,  avoided  and  reversed,  and  that  the  o„  annniiquida- 
plaintiff  recover  from  the  defendant  the  sum  of  six  hundred  ^^  demand, 
dollars,  with  costs  in  the  court  below,  and  that  he  pay  those 
of  the  appeal. 


OAKET   ET  AL   V8.    DUCKER. 

APFSAL    FROM    THE    FARISH    COURT,    FOR    THE   PARISH    AND   CITY    OF 

NBW-ORLIAN8. 

In  an  attachment  case,  commeBoed  in  the  Parish  Court  of  New-Orleans, 
where  the  defendant  died  daring  the  pendency  of  the  soit :  HeU^  that  the 
power  of  the  court  of  general  jurisdiction  ceased,  and  the  cause  was 
ordered  to  be  transferred  to  the  Court  of  Probates  for  the  parish  in  which 
the  succession  was  opened. 

The  succession  of  a  non-^etideni^  dying  in  this  state,  is  opened  in  the  parish 
where  he  owned  real  estate;  or  in  the  parish  in  which  his  principal 
effects  are  situated,  if  he  had  effects  in  several  parishes ;  or  in  the  parish 
where  he  died,  if  he  had  no  immoreable  property  in  the  state. 

All  claims  for  money  must  be  brought  in  the  Court  of  Probates  for  the 
parish  in  which  the  succession  is  opened,  whether  the  deceased  had  his 
residence  in  the  state,  or  eu/  of  it. 

EiuHtj  /.,  dissenting :  Did  not  consider  a  mere  auxiliary  administration 
in  a  remote  parish,  of  the  estate  of  an  intestate,  domiciliated  out  of  the 
state,  but  djfing  in  it,  leaying  moveable  property  under  attachment  in  our 
courts  of  general  jurisdiction,  dwated  them  of  that  jurisdiction. 


OAXMT  IT  AL. 
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Eastbrv  Diit.  This  suit  commenced  by  attachment.  The  plainUffs 
^prii,  1839,  attached  one  hundred  and  thirty-two  bales  of  cotton,  the  3l8l 
May,  1837,  as  the  property  of  the  defendant,  who,  it  was 
alleged,  resided  in  the  state  of  Mississippi.  The  debt  sued 
on  was  evidenced  by  a  promissory  note  signed  by  the  defen- 
dant, for  four  thousand  seven  hundred  and  thirty-three  dol- 
lars and  seventy-six  cents,  payable  the  first  day  of  April, 
1837,  at  the  Commercial  Bank  of  Rodney,  in  the  stale  of 
Mississippi. 

The  defendant's  counsel  took  a  rule  to  have  the  attach- 
ment set  aside,  and  on  the  23d  June  filed  an  answer,  aver- 
ring, that  the  defendant  was  a  citizen  of  Louisiana,  residing 
in'  the  parish  of  Concordia,  and  that  no  attachment  writ 
could  issue.     He  prayed  that  the  suit  be  dismissed. 

On  the  21  St  November  it  was  suggested  to  the  court,  that 
the  defendant  had  died  since  the  institution  of  suit,  leaving 
his  daughter,  Sarah  Ann  Ducker,  a  minor,  as  his  only  heir; 
whereupon  a  curator  ad  hoc  was  appointed  to  represent  said 
minor,  who  was  made  a  party  to  the  suit. 

The  curator  ad  hoc  excepted  to  the  jurisdiction  of  the 
Parish  Court,  and  suggested,  that  the  succession  of  the 
defendant  was  opened  in  the  parish  of  Concordia,  and 
E.  Sparrow  i^>pointed  curator  of  absent  heirs  and  admioistra- 
tor  of  the  estate  ;  that  the  Probate  Court  of  that  parish  has 
exclusive  jurisdiction  of  all  actions  against  the  deceased,  and 
that  all  suits  must  be  cumulated  and  prosecuted  there. 

It  was  admitted  that  Ducker  was  dead,  and  that  his  suc- 
cession was  opened  and  a  curator  appointed  in  the  parish  of 
Concordia,  and  an  inventory  ordered  to  be  taken  of  the  pro- 
perty which  might  be  found  there. 

The  parish  judge  was  of  opinion,  that  the  general  juris- 
diction which  his  court  possessed  had  ceased ;  and  that  the 
case  should  be  transferred  to  the  Probate  Court  in  Con- 
cordia. 

The  friaiaUffi  appealed. 

J.  ^  T.  SUdell,  for  the  plaintiffs. 


SAKIS  BT  AL. 
GANAHLAm  CO. 
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GreeD,  the  vendor,  transferred  the  note,  with  his  mort-  Eabtsbr  Dm. 
gage,  to  the  defendants,  and  subrogated  them  to  his  rights     ^^y*  '^3^- 
by  notarial  act. 

There  is  no  evidence  in  the  record,  and  no  mention  made 
in  the  act  of  sale,  that  Hurst,  the  payee  of  the  note, 
endorsed  it. 

The  district  judge,  however,  dissolved  the  injunction,  and 
allowed  the  seizure  and  sale  to  proceed  under  the  executory 
proceedings.     The  plaintiffs  appealed. 

/.  W.  SmUhy  for  the  appellants. 

The  defendants  in  the  seizure  have  the  right  to  resist  the 
order  of  seizure  and  sale,  unless  the  plaintiffs  have  strictly 
complied  with  all  the  formalities  of  the  law.  Crane  vs. 
BaUUo,  7  Martiuy  JV.  S.,  276. 

2.  The  order  of  seizure  and  sale  is  in  the  nature  of  a 
judgment;  but  it  is  rendered  without  citation,  and  on  ex 
parte  evidence  only.  That  evidence,  to  be  legal,  must  be 
wholly  authentic.  The  plaintiffs,  in  the  seizure,  were  bound 
to  exhibit  proof  of  three  facts,  viz. :  Ist,  That  the  debt  sued 
on  is  now  due  to  them ;  2d,  That  it  is  due  by  the  defendants 
in  the  seizure ;  and,  3d,  That  it  bears  mortgage  on  the  pro- 
perty.    Tilghman  vs.  DiaSf  12  Martinis  Reports,  695. 

3.  There  is  no  evidence  that  the  debt  sued  has  ever  been 
transferred  to  the  plaintiffs  in  the  seizure.  Their  petition 
sets  out  several  endorsements  all  unproved,  and  derives  title 
to  the  note  through  the  last  blank  endorsement.  By  aver- 
ring them  specially,  they  become  material  facts,  and  cannot, 
on  motion,  be  stricken  out ;  they  must  be  proved.  Even 
the  signature  of  the  first  endorser  U  not  proved.  The  act  of 
sale,  which  affords  the  only  evidence  on  this  point,  does  not 
show  that  Hurst  ever  endorsed  the  note  sued  on.  Wray  vs. 
Henry y  lOMartMs  Reports,  223  ;  Lee  vs.  Deamumd,  4Loiii^ 
ana  Reports,  320;  ChUty  on  BVls,  627,  and  the  auOwrUiea 
there  cited. 

4.  There  is  no  evidence  that  the  mortgage  for  the  pay- 
ment of  the  note  has  been  legally  transferred  to  the  plaintiffs 
in  the  seizure.     1.  Green  could  not  transfer  the  mortgage, 
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DAKIN  ET  AL. 

Vt. 

ajtHAOI.  AllBCO. 


614  CASES  IN  THE  SUPREME  COURT      * 

Baitsiih  Dist.  because,  as  the  petition,  the  note,  the  protest,  and  the  act  of 
Matfy  1839.  subrogation  show.  Green  no  longer  owned  the  note  when 
he  subrogated  the  plaintiffs  in  the  seizure  to  his  righta: 
these  rights  had  been  previously  extinguished  by  his  parting 
with  the  note.  2.  The  subrogation  must  follow  the  petition 
and  the  note.  The  mortgage  cannot  be  made  to  jump  over 
intermediate  endorsers  to  alight  on  the  last.  Loukiana  Coie, 
S156,  JV*o.  1 ;  7  TatdUer,  DroU  Ctotl,  JVb.  116. 

6.  B.  Duncan^  for  the  defendants  in  injunction. 

1 .  The  defendants  were  entitled  to  the  order  of  seizure  and 
sale.  Code  of  Practktj  63,  7S3.  It  is  not  necessary  for  an 
applicant  for  an  order  of  seizure  and  sale  to  show  that  the 
defendant  is  bound  to  him  by  authentic  act ;  if  the  defen- 
dant has  bound  himself  in  that  manner  to  any  one,  and  the 
applicant  has  succeeded  to  such  rights,  and  shows  it  by 
authentic  evidence,  it  is  sufficient.  Crane  vs.  BmUio^  iMv' 
tiny  JV.  S.,  274. 

2.  It  is  not  correct  to  say,  that  the  order  of  seizure  and 
sale  is  a  judgment ;  it  is  only  an  order  to  enable  a  party  to 
carry  a  judgment  already  granted  into  effect.  CodeofPra^ 
tiee^  733;  Louisiana  Code,  3361. 

3.  The  note  for  the  payment  of  which  the  order  of  seizure 
and  sale  issued  was  given  by  the  defendants,  for  the  real 
estate  mortgaged,  purchased  by  them  of  Green,  and  the  first 
endorser  was  but  a  security ;  the  defendants  in  the  order  of 
sale,  therefore,  as  they  gave  the  note  with  Cornelius  Hurst 
as  endorser,  did,  by  authentic  evidence,  themselves  warrant 
the  genuineness  of  Hurst's  signature,  and  it  is  rather  late  for 
them  afterwards  to  say  that  his  signature  had  not  been 
shown.  If  there  was  any  thing,  however,  in  such  an  objec- 
tion, it  could  not  hold  good  in  this  case,  for  it  is  not  true  that 
there  is  no  authentic  evidence  of  his  signature  as  endorser, 
for  be  is  mentioned  in  the  original  act  of  mortgage  as 
endorser  of  the  note,  and  he  himself  signed  the  act  before 
the  notary,  to  verify  the  fact  that  he  had  endorsed  the  note. 
Denton  vs.  Duplesns,  12  Louisiana  Reports^  89. 
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EtutUf  J.f  delivered  the  opinion  of  the  court.  EArrsBn  Dm* 

An  order  of  seiEure  obtained  by  the  defendants  against  a     ^'^^  ^^^' 
number    of  lots   in    the    possession    of  the   plaintiffs  was    dakjitbtau 
enjoined  at  their  instance.     The  injunction  was  dissolved,  cakauahoc*. 
and  the  plaintiffs  have  appealed. 

The  only  question  presented  in  this  case  is,  whether  there 
is  any  evidence,  by  authentic  act,  of  the  transfer  of  the  note 
and  mortgage  on  which  the  order  of  seizure  was  granted. 

The  first  endorser  on  the  note  is  Cornelius  Hurst,  in  whose 
favor  the  note  was  drawn. 

The  act  of  sale,  with  which  the  note  is  identified  by  the 
signature  and  certificate  of  the  notary,  acknowledges  the  tain    notes  are 

_  ■  • 

delivery  of  several  notes  as  the  price  of  the  lots  sold.  The  fylJoJ'of  theprSe 
note  in  question  is  described  as  being  to  the  order  of  Corne-  of  •  'J*"*!-^ 
lius  Hurst,  but  no  mention  is  made  in  the  act  of  sale  of  his  Fn  the  act  of  sale 
having  endorsed  it.  The  endoisement  is  a  matter  inpaUy  of  ^j^  ihe^m'ort- 
which  the  act  itself  contains  no  proof:  no  authentic  evidence  r*»5e»  ^«"<*^  ^ 

_,-.,^  rw^t  I         ^     *  1       scribed  as  beinr 

of  the  fact  is  before  us.  The  transfer  of  the  mortgage  by  to  the  order  of 
the  vendor  and  mortgagee  to  the  holder  of  the  note  does  not  ^^^  J^^J^^  ^iJ[J 
remove  the  difficulty.  The  act  proves  nothing  more  than  it  J}»«y  ^u^n  h' 
purports  to  contain,  viz.j  that  the  note  was  paid  by  the  Hdd,  that  the 
bolder,  and  that  the  mortgage  stipulated  in  favor  of  the  °ron»ferep*,° can- 
mortgagee  is  transferred  to  the  holder  of  the  note.  It  does  "°*  proceed  by 
not  prove  that  Hurst  ever  endorsed  the  note.  It  is  true  that  process  against 
Hurst  was  a  party  to  the  original  act,  in  which  he  relin*  eiiforoe^payroen^ 
quishes  his  bid  to  Dakin  &  Dakin,  but  this  fact  repudiates  7^he****eDdw»&l 
the  supposition  that  he  endorsed  the  notes,  before  or  at  the  mem  is  a  matter 

^  •         *L  *     /•  *•  r  !.•     I        •  en/wM,  of  which 

time  of  passmg  the  act,  for  no  mention  of  his  having  en-  die  act  fumiihes 
dorsed  them  is  made  in  the  act.     It  may  be  conceded  that  ^  '*™°^' 
he  endorsed  them,  but  the  objection  is  that  there  is  no  record 
evidence  of  the  fact.     The  defendant,  under  these  facts, 
could  not  proceed  by  the  executory  process  for  the  recovery 
of  his  debt. 

The  judgment  of  the  District  Court  is,  therefore,  reversed, 
and  the  seizure  and  sale  of  the  property  described  in  the 
petition,  under  the  order  of  the  District  Court,  is  enjoined. 
The  defendants  and  appellants  to  pay  costs  in  both  courts. 
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May,  l%a9,        HERMANIf,  BRI668  AND  CO.   V8.  WESTERN  MARINE  AND  PIRE 
'^^''^^^^  INSURANCE  COMPANY. 


KBBXAinr  ST  AL. 


MIME    AVS    nBI 
niOBAHCB  CO. 


APPEAL    FftOM    THX    GODET  OF    THE   FIRBT  JUDICIAJL   DISTRICT,  JUDGE 

BUCHANAN  PBBIIDINO. 

When  thora  la  nothing  in  the  poUcj  which  renders  the  insurers  liable  for 
the  acts  of  the  captain  or  officers  of  aieam  boats,  their  liability  for  their 
conduct  must  depend  on  the  law. 

Where  the  testimony  of  the  officers  of  steam  boats  states  that  it  i«  nmil 
to  take  Teasels  in  tow  in  their  voyages  up  and  down  the  river,  it  cannot 
have  effect  against  the  insurers,  when  there  is  no  evidence  as  to  tlie 
u$age  of  insurance  in  such  cases,  or  whether  such  a  pnviiege  is  or  not 
stipulated  in  the  policies. 

The  business  of  towing  ships  and  yessels  is  entirely  separate  and  distinet 
from  all  things  connected  with  or  incidental  to  the  navigation  of  the 
riTer  by  steam  boats,  or  the  transportation  of  freight  and  passengen. 

So,  where  a  steam  boat  is  lost  by  the  conduct  of  the  captain,  in  attempting 
to  proceed  on  his  voyage  with  a  brig  in  tow,  lashed  alongside,  and  it 
does  not  appear  there  is  any  clause  in  the  policy  allowing  the  privilege 
of  taking  a  vessel  in  tow,  or  that  the  insurers  acquiesced  in  this  uage, 
the  insured  cannot  recover  of  the  underwriters. 

This  is  an  action  on  a  policy  of  insurancCy  effected  by  ihe 
plaintiffs  on  the  steam  boat  Fort  Adams  for  six  months,  from 
the  25th  day  of  November,  1836,  at  6  per  cent,  premium,  od 
one-third  of  the  value  of  the  boat,  which  was  fixed  at  thirty 
thousand  dollars.  The  plaintiffs  allege  the  boat  was  lost  by 
one  of  the  perils  insured  against,  to  wit,  thai  of  the  river 
Mississippi,  and  that  the  defendants  are  liable  as  for  a  total 
loss;  the  usual  abandonment  having  been  made  by  the 
owners,  and  the  necessary  notice  and  preliminary  proof 
made  to  the  underwriters. 

The  defendants  denied  their  liability,  and  averred  that  the 
boat  was  lost  in  consequence  of  being  overloaded ;  that  her 
valuation  was  excessive,  and  the  premium  not  paid ;  that  the 
boat  had  been  since  sold,  and  the  plaintiflb  received  the  price, 
which  they  must  refund  if  they  recover.    They  further  aver 
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there  was  no  preliminary  proof  of  interest  in  the  plaintiflfs,  eabtshk  Dist. 

wherefore  they  pray  judgment  with  costs.  Jifay,,i839. 

Upon  these  pleadings  and  issues  the  cause  was  tried.  nxxAsitn^ 

All  the  evidence  which  is  material  is  embodied  in  the  '^' 

opinion  of  this  court,  and  need  not  be  recapitulated.  uhx  ani>  wiwe 

There  was  judgment  for  the  plaintiffs,  allowing  them  "■''*^''"  ^' 

nearly  all  their  claim,  from  which  the  defendants  appealed. 

ChmOy  for  the  plaintiffs,  contended  that  the  policy,  upon 
its  face,  showed  an  insurable  interest  in  the  plaintiffs,  which 
rendered  their  right  to  sue  and  recover  undoubted.  Hughes 
on  Insurance^  352. 

2.  The  testimony  shows  the  boat  was  provided  with  a 
skilful  and  experienced  commander,  and  a  competent  crew ; 
that  she  was  not  overloaded,  but  had,  on  previous  occasions, 
carried  eleven  hundred  bales,  being  one  hundred  more  than 
her  last  load.  Her  guards  were  above  water,  and  did  not 
touch  it.  The  captain  avoided  the  high  wind  as  much  as 
possible,  and  lay  to  all  night.  In  the  morning  the  wind  had 
abated,  and  he  pursued  on  his  voyage  until  the  wind  rose, 
when  he  made  for  the  shore,  and  saved  all  that  was  in  his 
power. 

3.  The  insured  is  bound  in  warranty  for  the  capacity  of 
his  vessel,  and  to  provide  a  skilful  and  honest  commander, 
and  to  act  in  good  faith;  but  it  is  not  every  fault  or  neglect  of 
the  captain  or  crew  that  exempts  the  underwriters.  **  The 
ship  was  burned  through  the  neglect  of  the  crew  in  lighting 
a  fire  in  the  cabin,  and,  going  to  rest  without  seeing  it  was 
properly  extinguished,  and  the  underwriters  were  held  liable 
for  the  loss."     Hughes^  196. 

4.  It  is  clearly  deducible  from  the  evidence,  that  the  boat 
was  lost  by  reason  of  the  storm ;  by  the  winds  and  the  waves 
which  arose  during  the  time  embraced  in  the  policy,  which 
were  the  perils  insured  against. 

5.  There  is  also  an  objection,  that  there  was  no  regular 
abandonment.  This  is  proved  to  have  been  formally  made, 
but  the  defendants,  refusing  to  accept,  told  the  plaintiffs  to 
act  in  the  matter,  in  taking  care  of  the  boat,  as  though  they 
were  still  the  owners,  without  insurance. 
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SAtrBB*  Out.  6.  It  is  next  objected,  that  there  was  not  a  total  loss.  It 
Maif,  1859.     is  true  there  was  not  a  physical,  total  destruction  of  the 

HSBXAirx sTAii!  ^^iiig,  but  there  was  an  entire  loss  of  the  value  of  the  boat 
wssTBiiir « ▲•   ^  ^^®  owners,  by  the  stranding  and  sinking;  this  is  suffi- 

BDfB  Mxn  viBx  cient  to  entitle  them  to  recover  as  for  a  total  loss.     Hughes, 

UlSUBAJrCX  00.     ^^. 

Maybm,  for  the  defendants,  insisted  that  the  steamer  Fort 
Adams  was  not  lost  by  one  of  the  perils  insured  against,  but 
by  being  overloaded,  or  in  imprudently  venturing  out  in  a 
storm  when  she  should  have  laid  by.  In  this  she  incurred  a 
risk,  for  which  the  underwriters  are  not  responsibly  as  is 
evident  from  all  the  testimony,  which  shows,  that  she  did 
not  leak,  that  her  timbers  were  sound,  and  no  injury  was 
done  to,  or  break  in  them.  She  was  either  lost  by  over- 
loading, or  by  running  in  the  storm  when  a  proper  regard 
for  the  interest  of  all  concerned  required  she  should  have 
laid  by:  in  either  case,  the  insurers  are  discharged.  Hughes, 
1S9,  140,  and  204 ;  1  PhUUps,  179. 

2.  There  has  been  no  abandonment  made  in  this  case,  to 
entitle  the  plaintiffs  to  recover  as  for  a  total  loss.  The  most 
they  can  recover  i^  for  the  actual  loss  sustained.  The 
stranding  of  the  boat  is  not  a  total  loss.  2  PhMipSy  284-^6 ; 
S  OiU  and  Johnsant  450. 

S.  There  has  not,  in  fact,  been  made,  in  this  case,  the 
necessary  preliminary  proof.  None  has  been  made  except 
what  appears  on  the  face  of  the  policy,  when  it  is  made  for 
the  benefit  of  all  whom  it  may  concern  beside  the  plaintiffs. 
1  PhiUipSy  497,  8. 

EustiSj  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  policy  of  insurance  on  the  steam- 
boat Fort  Adams.  The  insurance  was  for  six  months,  from 
the  date  of  the  policy,  and  the  loss  was  within  that  time. 
The  case  was  tried  by  the  court  below,  without  the  interven- 
tion of  a  jury.  There  was  judgment  for  the  plaintiffs,  as  for 
a  total  loss,  and  the  defendants  have  appealed. 

The  adventures  and  perils  insured  against  by  this  policy, 
**  are  of  the  rwer  and  fire,  and  all  that  have  or  shall  come  to 
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the  hurt,  detriment  or  damage  of  the  eaid  steam-boat,  engine  Binvnir  Dibt. 
or  any  part  thereof.     The  insurers  are  not  liable  for  damages     ^^y*  >M^» 
to  the  boat's  machinery,  unless  occasioned  by  external  causes  hmxahv  xt  al. 
or  by  fire."  *•• 


By  a  memorandum,  *^  said  boat  is  to  have  (he  liberty  to  bikr  aks'  vibx 
navigate  the  Mississippi  river  and  such  tributaries  as  are 
suitable  to  her  class/' 

The  manner  in  which  (he  loss  occurred,  is  best  explained 
in  the  wordis  of  the  witnesses. 

The  protest  made  under  oath  by  the  master,  mate, 
engineers  and  carpenter,  on  the  26th  December,  1886,  is  as 
follows :  *^  That  said  steam-boat  being  tight  and  strong,  well 
manned,  filled  and  provided,  and  partially  laden  with  cotton, 
they  departed  with  her  from  Coles'  Creek,  on  the  Mississippi, 
bound  for  New-Orleans,  on  the  6th  December,  1836  ;  on  the 
same  day  reached  Natchez,  where  they  took  in  tow  the  brig 
Auguste,  bound  to  New-Orleans,  and  again  proceeded  ;  on 
the  7th,  they  reached  Fort  Adams,  where  the  steam-boat 
completed  her  loading,  and  the  brig  also  took  in  some  cotton. 
On  the  8th,  the  steam-boat  being  in  perfect  order  and  in  fair 
ruianing  trim,  they  started  from  Fort  Adams  to  continue  their 
intended  voyage,  with  the  brig  lashed  to  their  star-board 
side ;  towards  the  latter  part  of  the  day  it  came  on  to  blow 
heavy,  with  considerable  sea  on  the  river.  At  seven,  P.  M., 
stopped  at  the  wood-yard  opposite  to  Tunica  Island,  to 
replenish  fuel ;  during  this  (ime  the  wind  and  swell  increas- 
ing and  the  night  setting  in  dark,  with  every  appearance  of 
a  storm,  the  master  determined  to  lay  by  until  morning.  On 
the  9th,  at  four,  A.  M.,  the  weather  moderating,  they  got 
under  way,  but  at  daylight  it  again  came  on  to  blow  heavy ; 
wind  up  stream,  gradually  increased  to  a  gale,  causing  a  labor, 
some  chopping  sea  against  the  current,  which  made  both  the 
Bteam-boat  and  brig  pitch  and  strain  excessively.  At  half 
past  eight,  A.  M.,  found  the  boat  was  leaking,  and  on  exami- 
nation being  immediately  made,  they  discovered  that  the 
hold  was  rapidly  filling.  On  this  emergency,  the  master 
caused  her  to  be  steered  for  the  shore ;  directing  at  the  same 
time  the  crew  of  the  brig  to  prepare  to  cast  off;  this  was  not 
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Eivnuur  Dirr.  bowever  dooe  until  they  came  very  near,  when  the  brig 
Ma^,  1839.     uDlashed  and  came  to  anchor  ;  and  the  boat  shooting  ahead, 

HKRjtJLirHn'^  ^^^^  ^^^  ground  on  Port  Hudson  bar,  a  little  above  Thomp- 
^*  son's  Creek,  with  her  head  on  shore  and  touching  abaft; 

mnrs  avd  mM  Imes  Were  immediately  carried  out,  and  the  boat  so  secured 

as  to  prevent  her  from  sliding  off  the  bank.  A  stage  was 
next  rigged  forward,  to  prevent  further  damage,  if  not  total 
loss." 

This,  by  the  agreement  of  counsel,  is  to  be  considered  as 
evidence,  except  so  far  as  relates  to  the  testimony  of  the  master 
and  John  Bennet,  the  pilot.  In  the  examination  of  the  captaio 
as  a  witness,  he  states  *^  that  he  commanded  the  steam4)oat 
Fort  Adams  in  December  last,  at  the  time  of  her  loss  od 
the  Mississippi  river,  and  caused  a  protest  to  be  made  thereof 
before  a  notary  public,  which  is  on  file,  and  has  been  read  by 
him,  and  the  facts  stated  therein  are  true.  On  being  further 
interrogated,  he  says,  that  upon  the  trip  in  which  the  said 
boat  was  lost,  she  was  laden  with  cotton,  having  on  board 
about  one  thousand  bales.  He  considered  the  said  boat 
fully  competent  to  the  transportation  of  her  then  cargo  in  the 
waters  of  the  Mississippi  river,  for  she  had  before  that  time 
ffequently  transported  more  than  eleven  hundred  bales.  He 
has  been  conversant  with  the  business  of  steam-boating  on  the 
Mississippi  for  four  or  five  years.  He  has  always  considered 
it  a  part  of  the  business  of  steam  boats  to  take  brigs  and 
other  vessels  in  tow,  in  descending  and  ascending  the  Mis- 
sissippi river.  He  has  known  a  great  many  boats  to  do  so.** 
Crosa-txanmied :  He  says,  **  that  when  he  speaks  of  the  facts 
stated  in  the  protest  being  true,  he  means  so  far  as  bis  know- 
ledge of  them  extends,  as  he  was  absent  from  the  boat  some 
days  after  the  loss ;  that  he  supposes  she  is  about  ten  or 
twelve  months  old,  her  tonnage  about  two  hundred  tons,  and 
when  she  had  eleven  hundred  bales  of  cotton  on  board,  she 
was  then  plying  between  Natchez  and  New-Orleans ;  and 
had  carried  as  much  cotton  two  or  three  times  before,  with 
some  sugar.  He  cannot  say  that  the  gale  blew  bard  all 
night  when  he  stopped  to  wood,  but  that  about  four  o'clock 
in  the  rooming,  of  the  9th  December,  the  wind  had  ceased 


BSRXAHV  XT  AL. 

wsarxRK  XA- 
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to  blow  hard,  when  he  started  ;  and  that  about  five  o'clock  Eastehn  Dist. 

it  began  to  blow  fresh,  and  continued  so  until  the  accident    •^v^y*  i839. 

happened,  but  not  steadily.    Sometimes  it  would  blow  fresh 

and  cease  a  little  ;  that  the  brief  was  lashed  by  the  steam-  '^- 

boat  all  this  time.     He  cannot  say  where  the  leak  was,  and  ristb  and  firs 

on  discovering  that  the  boat  was  leaking,  he  went  down  to  "■^■^"^*  ~- 

the  fire  room,  where  he  found  the  water  was  coming  on  her 

guards,  but  did  not  discover  any  water  in  her  hatches,  until 

they  were  going  into  shore,  when  she  took  the  ground  a 

short  time  after  they  first  discovered  she  was  leaking." 

**  At  the  time  of  the  accident,  he  thinks  the  brig  was  to 
the  windward  of  the  Fort  Adams ;  that  he  does  not  think 
the  brig  caused  the  boat  to  careen  ;  they  kept  an  even  keel. 
The  towing  the  brig,  he  thinks,  did  not  affect  the  steam- 
boat in  any  other  manner  than  to  impede  her  progress.  The 
cotton  was  dry  when  shipped.  The  heavy  swell  caused  the 
water  to  break  on  the  guards,  the  under  sides  of  which  might 
have  touched  the  water,  but  were  not  under  water.  He  has 
been  in  heavier  swells,  on  the  river  Mississippi,  than  the  one 
in  question,  but  never  experienced  an  accident  Uke  this. 
The  first  boat  he  commanded  was  in  183S." 

Bennet,  the  pilot,  deposed,  that  *^  at  the  time  of  the  loss  of 
the  Fort  Adams,  she  was  laden  with  one  thousand  bales  of 
cotton ;  that  on  former  trips  she  had  carried  eleven  hundred 
balfs  in  safety.  He  has  been  accustomed  to  steam-boating 
six  or  seven  years,  and  has  always  considered  it  in  accord- 
ance with  the  customs  of  trade,  for  steam  boats  to  take  in 
tow,  brigs  and  other  vessels  on  the  waters  of  the  Mississippi. 
He  believes  the  loss  of  the  Fort  Adams  arose  from  the  tem- 
pestuous weather  which  she  encountered.  He  was,  however, 
the  second  pilot,  and  as  far  as  he  knows,  the  protest  which  he 
signed  is  correct." 

Cross-examined :  Says  ^^  the  boat  was  not  so  deeply  laden 
when  she  sunk,  as  on  former  trips.  During  the  night  of  the 
8th  December,  the  gale  was  not  heavy  when  the  boat  laid 
to  in  an  island  chute,  where  the  wind  had  no  effect  on  her. 
The  gale  commenced  the  next  morning  between  seven  and 
eight  o'clock.  They  started  about  four  o'clock,  and  it  wits 
66  VOL.  XIII. 
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BAvmH  Di»T.  only  a  short  lime  before  the  leak  was  discovered,  that  the 
^'  swell  was  so  great.     The  wind  then  very  high  and  up  ihe 

HBBXAHKZTAL.  fiver.     It  was  not  more  than  eighteen  or  twenty  minutes, 
wisTERir  XA-   before  the  boat  was  discovered  leaking,  that  the  wind  blew 

Thsubascx^co^*  ^^U  ^^^^^  ;  'he  brig  was  lashed  to  the  steam-boat  during  the 

whole  time,  and  all  the  previous  night.  He  was  at  the 
wheel,  when  they  started  in  the  morning,  and  when  they 
rounded  to  the  shore.  No  injury  happened  to  the  brig,  and 
he  does  not  think  that  towing  the  brig  caused  the  sCearo- 
boat  to  careen.  It  is  a  general  thing  for  vessels  to  be  (owed 
up  and  down  the  river  by  steam  boats.  That  the  wind  was 
ahead  all  the  time  they  had  the  brig  in  tow,  and  when  they 
discovered  the  Fort  Adams  was  sinking ;  but  the  towing  the 
brig  did  not  interfere  with  the  steering  of  the  steam-boat. 
She  was  not  quite  a  year  old,  and  built  at  Cincinnati.'* 

The  Fort  Adams  was  afterwards  abandoned  to  the  under- 
writers, and  we  shall  assume,  for  the  purposes  of  this  inquiry, 
that  the  loss  was  constructively  total. 

Captain  Spedden,  an  inspector  of  three  of  the  insurance 
offices  of  this  city,  says,  that  <*he  knows  the  steani-boal 
Fort  Adams;  examined  her  previous  to  the  accident,  but  saw 
nothing  defective  about  her  ;  she  was  a  new  boat.  Witness 
was  inspector  of  defendants'  office,  and  it  was  his  duty  to 
examine  her  carefully,  and  she  was  sound,  and  numbered  as 
the  first  class  of  boats.  Witness,  with  captain  Robertson  and 
Stockton,  met  on  board  of  her,  when  she  was  brought  to  the 
city  after  the  accident,  to  examine  her,  and  found  nothing 
the  matter  with  her.  Every  thing  appeared  to  be  in  its 
place.  This  was  a  short  time  after  she  was  brought  down. 
They  gave  her  a  thorough  examination  and  discovered 
nothing  about  her,  only  that  some  of  her  seams  had  opened 
in  consequence  of  her  having  been  sunk.  There  was  no 
strain  or  breach  about  her,  which  could  have  caused  her 
sinking.  She  was  brought  down  here  some  time  last 
summer.     He  saw  no  repairs  that  had  been  done  to  her.** 

James  Stockton,  witness  for  defendants,  says,  ^*  be  had 
an  opportunity  of  examining  the  Fort  Adanrts,  with  cap- 
tains Spedden  and  Robertson,  and  is  himself  inspector  of 
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three    insurance  cf&ces  in  New-Orleans*      He   examined  Easterv  Dm. 
before  and  since  the  accident.     She  was  a  first  class  boat,     "^^y*  '^^' 
nearly  new,  and  tight  and  strong.     He  examined  her  on  her  bbbmann  xtal. 
return,  with  those  gentlemen,  sometime  between  July  and   ^„xiiijr  ma- 
September,  1837,  and  confirms  captain  Spedden's  testimony.  »>»»  ^^  ^^ 

m.        r%  A    %  11  .-1^1  UTBUEAHCl  CO. 

Toe  Fort  Adams  was  again  sunk  on  the  opposite  side  of  the 
river,  from  New-Orleans,  in  the  gale  about  the  1st  of 
October,  1887." 

Captain   Robertson   confirms    this  statement.      Captain 
Gillet,  who  purchased  the  Fort  Adams  at  the  sale  made  at     when  there  is 
public  auction  after  the  abandonment,  corroborates  the  tesli-  nothing  in  jhe 

r    ,  .  1..1I1.  /.  po»»cy        which 

mony  of  these  witnesses,  and  we  think  that  then*  account  of  lei.dcrs  the  in- 

the  condition  of  the  boat,  is  conclusive.  thr"cu*of''  t^he 

I.  The  question  submitted  to  us,  is  whether  under  these  c«pt«»n  or  offi- 

,  ^  '  cera    of    steam 

facts  the  insured  can  recover  ?  i>oMt8,  their  ii«- 

It  must  be  observed,  that  there  is  nothing  in  the  policy  con^iiet'*^  must 

which  renders  the  insurers  liable  for  the  acts  of  the  capiain  j'^P*^"*^  °"  ^*® 

or  ofiScers  of  the  steam-boat:  their  liability  on  this  subject    vviiereihetcs- 

1  J  .•     1  .11  timonr    of    the 

depends  entirely  on  the  law.  officers  of  steam 

When  the  steam-boat  was  at  Natchez,  the  captain  took  in  J'^*!*  ^^^^  ^J^J 

tow  a  brig,  and  when  the  loss  occurred,  the  brig  was  lashed  them   to    take 

vessels  in  tow  in 

alongside  of  the  steam-boat.  The  witnesses,  all  of  whom  are  .heir  .oyges  up 
or  have  been  engaged  in  the  navigation  of  steam  bouts  on  J"^^^  h  ^nnot 
the  river,  state  that  it  is  usual  for  steam  boats  to  take  vessels  l>«^«   effect   a- 

,     .  1    1  •        •  I  I  gainst  the  insu- 

m  tow  in  their  voyages  up  and  down  the  river ;  but  we  have  i-ers,  when  there 
no  evidence  as  to  the  usage  of  insurance  in  that  case,  and  we  "^  Jo*  the  usage 
are  not  informed  whether  such  a  privilege  is  or  not  stipu-  of  insurance  m 

such    cases      or 

Inted  in  the  policies.  The  business  of  towing  ships  is  whether  such  a 
entirely  separate  and  distinct  from  all  things  connected  Soriti^Sated  in 
with  or  incidental  to  the  navigation  of  the  river  by  steam  **»®  po*'*®'*^«: 

^         .    ,  ,  .  The    business 

boats,  or  the  transportation  of  freight  and  passengers.  An  of  towing  shijis 
usage  which  would  throw  this  additional  risk  on  insurers,  entirery  separate 
at  least  ought  to  have  been  proved  to  have  been  acquiesced  *"**  h^Jm^s 
in  by  those  most  affected  by  it.  Lomnana  Codty  arlide  3.  eonneoted  with 
If  the  owners  of  steam  boats  wish  to  have  the  privilege  of  Jhe'navi^tion of 
towing  vessels,  let  a  clause  to  that  effect  be  inserted  in  the  rte^^'ij^l^  **^ 
policies  of  insurance.      The  towing  a  heavily  laden  ship  the   transporta- 

,  ,,.,,.  rw  ji  •!     <'on    of  freight 

by  a  steam*boat,  with  her  tiers  of  cotton  on  deck,  necessarily  and  passengers. 
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Eastshh  Dibt.  impedes  ber  progress,  and  it  is  idle  to  say  does  not  increase 

May,  1889.     x\it  risk  of  the  boat.     "  Tbe  meaniDg  of  tbe  contract  of 

HxaMAHirxTAL.  insurance  for  tbe  voyage  is,  tbat  tbe  voyage  sball  be  per- 

wBSTEiur  XA-   f<>rmed  witb  all  safe,  convenient  and  practicable  expedition, 

»nr«  AWD  FiRx  and  in  tbe  regular  and  customary  track.     Tbe  sbortness  of 

So    where     ^"®  time,  or  of  the  distance  of  a  deviation,  makes  no  dinerence 

steamboAtitiott  as  to  its  efiect  on  tbe  contract."    S  Kaifs  Cammentariesj  31S. 

of  the  oaptain  in  In  principle,  this  rule  relates  to  an  insurance  on  time.     The 

pn^^d'^on  hu  iDS"''®*^  cannot  subject  tbe  insurer  to  risks  not  assumed  by 


▼ojrage  with  a  his  coutract.    We  must  have  other  evidence  as  to  such 

bne      in     tow  _     _  •      .  i  i  ^ 

lashed  alongside  fuoge  before  wc  cau  permit  it  to  change  the  terms  of  a 
impcar  *ili^'rc**?8  ^"^^"  Contract,  and  to  subvert  what  we  consider  an 
any  clause  in  the  elementary  principle  of  the  law  of  insurance. 

policy  allowing  i 

the  privilege  oT      II.  The  loss  in  this  case  was  caused  by  the  conduct  of  the 

in'^tow,  *or ^tbat  ^*^P^*^^''>  ^^  attempting  to  proceed  on  his  voyage  witb  the 
the  insnrera  ac-  j^^jg  lashed  alongside  of  the  steam-boat.     The  condition  of 

quiesced  in  this    ,  ,  ,  , 

usage,  the  in-  the  Weather  was  such  as  to  have  put  any  prudent  man  on 
oov^r  ^"^he  un^  l^ii^  guard  against  attempting  to  navigate  a  steam-'boat 
derwriters.        loaded  with  cotton,  with  this  additional  incumbrance.  What 

could  have  been  easier  than  to  have  cast  off  tbe  brig,  thus 
saving  tbe  property  and  lives  entrusted  to  his  charge,  from 
this  unnecessary  danger,  for  it  is  in  vain  to  contend  that  tbe 
additional  weight  of  tbe  vessel  did  not  contribute  to,  if  not 
directly  produce  the  disaster.  Had  the  boat  been  perfectly 
free,  there  is  no  evidence  which  satisfies  us  tba(  she  might 
not  have  proceeded  on  her  voyage  in  safety.  No  injury  was 
done  to  the  brig,  and  none  to  the  steam-boat  by  the  force  of 
tbe  winds  and  waves,  other  than  tbat  which  was  caused  by 
their  being  connected  together  in  one  unweildy  mass.  This 
conclusion  i«  forced  upon  us  by  the  facts  of  tbe  case. 

Who  is  answerable  for  this  conduct  of  tbe  captain  1  This 
depends  on  principles  which  are  elementary  of  the  law  of 
insurance.  We  have  seen  that  by  tbe  policy,  the  insurers 
do  not  take  upon  themselves  any  responsibility  for  the  acts 
of  the  captain.  The  master  is  for  the  purposes  of  naviga- 
tion, the  agent  of  the  owner  of  the  ship,  and  tbe  owners  and 
not  the  insurers,  in  this  case,  are  to  bear  the  consequences  of 
bis  neglect,  unless  the  latter  by  their  contract  have  taken 


'^ 
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upoD  themselves  to  answer  for  him.     Valiny  book  3,  iUlt  6,  Eas-tkrii  Dist. 
orHcle  23.     JSmcrtgon,  Contract  of  Insurance^  chapter  4,  section    ^oy,  '>3g« 
4,  section  8  and  3.  i^.  btatb  bahk 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  judgment 
entered  for  the  defendants,  with  costs  in  both  courts. 


V9. 
niTKAL* 


LOUISIANA  STATE  BANK  VS,    SENEGAL. 

AI^PlEAL   9K0U   THE   PARI8B   00t7RT,   ITOR  TUB   PARISH   AND   CXTY   09  ttCW« 

ORLIAN8. 

Directors  are  not  officers  of  a  bank  in  the  proper  sense  of  the  word;  nor 
have  they,  indttddwiUy^  any  power  or  control  in  its  management.  They 
act  collectively,  and  at  stated  times :  they  are  not  the  mandatories  oi 
agents  of  the  bank. 

So,  where  a  note  was  discounted  at  the  instance  of  one  of  the  directors, 
who  knew,  but  failed  to  disclose,  a  condition  on  which  it  was  given,  to 
wit,  that  it  should  not  be  negotiated,  nor  payment  exacted,  until  certain 
mortgages  were  released :  Held,  that  the  bank  is  not  to  be  considered  as 
cognizant  of  the  condition,  and  is  entitled  to  recover. 

This  is  an  action  by  the  bank  against  the  endorser  of  a 
promissory  note.  The  case  was  remanded  from  this  court  at 
April  Term,  1837,  to  allow  the  defendant  to  offer  evidence 
that  he  endorsed  the  note  for  the  accommodation  of  the 
drawer,  and  that  it  was  stipulated  by  the  vendor,  in  an  act 
of  sale,  that  the  note  should  not  be  negotiated,  nor  payment 
exacted  until  certain  mortgages,  existing  on  the  property  for 
which  it  was  given  in  part  payment  of  the  price,  should  be 
raised.     See  1 1  Louisiana  Reports,  29. 

On  the  return  of  the  case  to  the  Parish  Court,  it  was  suh* 
mitted  to  a  jury. 
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EiBTBur  Dmt.  The  evideace  shows  that  the  note  in  question  was  given 
■^^»  ^*^^'  by  A.  L.  Boimaire,  for  part  of  the  price  of  certain  property 
LA.  STATS  BAHK  solcl  by  Madame  Peychaud  and  her  husband,  and  the  defeo- 
niiKAL.  ^^"^  endorsed  it.  Peychaud  was  a  director  in  the  Louisiana 
State  Banky  and  offered  the  note  for  discount.  The  act  of 
sale  contained  a  condition  that  the  note  should  not  be  nego- 
tiatedy  nor  payment  exacted,  until  a  certain  mortgage  exist- 
ing on  the  property  should  be  raised.  Peychaud  withheld 
thid  fact  from  the  knowledge  of  the  board  when  the  note 
was  discounted. 

Boimaire,  to  whom  the  property  had  been  sold,  failed,  and 
made  a  surrender  of  this  same  property,  which  was  sold  by 
the  syndic,  who  offered  to  pay  over  the  proceeds  of  the  sale, 
as  they  were  received,  to  the  bank,  on  account  of  this  note, 
which  was  refused. 

The  judge  presiding  refused  to  charge  the  jury  that  Pey- 
chaud,  even  when  offering  the  note  for  discount,  being  a 
director,  must  be  considered  as  the  agent  or  mandatory  of 
the  bank.  The  refusal  to  charge,  and  the  charge  to  the 
jury,  were  excepted  to  by  defendant's  counsel. 

There  was  a  verdict  and  judgment  for  the  plaintifls,  and 
the  defendant  appealed. 

Gfnmo,  for  the  plaintiff,  insisted  that  fhe  judgment  was 
correct,  and  should  be  affirmed. 

Hermaif  for  the  appellant,  contended,  that  the  fact  of  Pey- 
chaud being  a  director,  and  procuring  the  note  to  be  dis- 
counted, was  full  notice  to  the  bank  of  the  condition  in  the 
note  that  payment  was  not  to  be  demanded  until  the  general 
mortgage  was  released,  which  was  made  an  expre$5S  con- 
dition. 

2.  Peychaud  was  a  director,  and  consequently  the  agent  or 
mandatory  of  the  bank ;  and  notice  to  him  was  notice  to  the 
bank.  The  principal  is  presumed  to  know  whatever  is 
known  to  the  agent  in  matters  concerning  the  agency ;  and 
if  one  of  two  innocent  persons  suffer  from  the  fraud  and 
negligence  of  a  third,  the  question  is,  which  of  the  two  gave 
credit.     See  Hammond^s  Treatise  on  Principal  and  Agenij  278. 
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Ro8t,  J.y  delivered  the  opinioD  of  the  court.  Eabteiw  Dot. 

This  case  has  been  twice  before  this  court,  and  the  -Wby,  i839. 
facts  of  it  are  fully  stated  in  the  printed  report  of  the  last  u^  btate  bawk 
decision,  11  Louisiana  Reports,  29.  It  was  remanded  to 
enable  the  defendant  to  prove  that  the  note  upon  which  he 
is  sued  had  been  discounted  by  the  plaintiffs,  with  the  know- 
ledge of  certain  stipulations  in  a  notarial  act,  under  which 
said  note  was  not  to  be  negotiated  until  certain  general 
mortgages,  existing  upon  the  property  for  which  it  had  been 
given,  were  raised.  The  Parish  Court  gave  judgment 
against  him,  and  he  appealed. 

It  was  proved  on  the  trial,  that  the  note  was  given  in 
payment  of  land  sold  by  Mrs.  Peychaud,  and  was  delivered 
to  her  husband,  Anatole  Peychaud,  who  had  signed  with 
her  the  deed  of  sale.  That  deed  contains  a  clause  that  the 
note  upon  which  this  action  is  brought  shall  not  be  nego- 
tiated, nor  the  payment  thereof  exacted,  until  the  property 
sold  shall  be  fully  released  from  all  liabilities  resulting,  or  to 
result,  from  certain  general  mortgages  then  existing  upon  it. 
Peychaud,  being  at  that  time  a  director  of  the  Louisiana 
State  Bank,  offered  the  note  for  discount,  before  the  mort-  Directon  are 
gages  were  raised;  was  present  at  the  board  when  it  was  Sank  in  uie  prcH 
acted  upon  :  took  no  part  in  the  discount  of  it,  and  gave  no  per»cn»eof  the 

•^.      '  •  ,  .     .  word,  nor  have 

information  to  the  board  in  relation  to  the  restrictions  con-  they,  individuai- 
tained  in  the  act  of  sale.  The  note  was  discounted  for  his  control ^^in^'^ito 
benefit,  and  the  defendant  now  contends  that  he  was  the  The^^acTooiiee- 
agent  of  the  bank,  and  that  the  knowledge  of  the  agent  lively  and  at  rta- 
being  the  knowledge  of  the  principal,  the  plaintiffs  are  to  be  are  not  the  main 
considered  as  having  received  notice,  and  ought  not  to  ™^"*^'of  °'the 
recover.  If  the  knowledge  of  those  facts  had  been  brought  Sank, 
home  to  the  president  or  cashier,  we  would  unhesitatingly  note*  was  dis- 
say  that  the  plaintiffs  were  bound  by  it,  they  being  the  j^^JJ,^  Jj  ^ 
executive  officers  of  the  bank,  upon  whom  all  notices  and  ^{  *«  directors 

I  1        Ti         1.  «•  ^    .      ^^^  knew,   bat 

process  may  be  served.  But  directors  are  not  officers  of  the  failed  to  dit- 
bank,  in  the  proper  sense  of  the  word,  nor  have  they  indi-  ©n**  which°it*waa 
vidually  any  power  or  control  in  the  mana£fement  of  its  con-  ?^®P»  v*®.^^'*' 

.  ^  „       .      ,  ,  f    .  1   ■  that  It  should  not 

cerns :  they  act  coiiectiveiy,  and  at  stated  times,  and  have  be  negotiated  nor 
otherwise  no  more  to  do  with  the  general  management  of  ^^^tU  cerbUa 
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EAwmm  DiiT.  the  institution  than  the  other  stockholders.  The  director,  in 
May,  1839.  this  instance,  had  a  direct  interest  in  suppressing  the  infor- 
BOBMT  XT  AL.  matiou  he  possessed  ;  and  it  would  be  extending  constructive 
coxxKBci  B'K.  >^otices  beyond  all  reasonable  bounds  to  say  that  the  plaiatiflb 
"r*£f^"  JSw  '*^"®'  ^  ^^^^  cognizant  of  facts  which  are  proved  to  have 
Umt  the  bank  it  been  intentionally  concealed  from  them,  by  a  person  who, 
d^  M  ^^^  individually,  was  neither  their  oflScer  nor  their  agent. 

uuit  of  the  eoD- 

dition,     and    $•       .    .        ,        ^ 

entiUed  to  reeo-      It  18,  therefore,  ordered,  adjudged  and  decreed,  that  the 
^^'  judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


ROBERT   AND  WILLIAMS  VS.    COMMERCIAL   BANK. 

APPEAL   FBOM  TBI   OOUBT  OF  TBI   FIBBT  JUDIOIA.L  DISTRICT,  JUDGB 

BUOBANAV  PBBBIDINa. 

The  authority  of  an  attorney  at  law  extends  to  all  the  means  necessary  to 
the  protection  and  promotion  of  the  intereste  of  his  client,  so  far  as  they 
are  effected  bjf  the  proeeedingt  in  court ;  but  he  cannot  enter  into  an 
agreement  with  the  members  of  the  bar  not  to  try  causes  for  a  certain 
time,  which  wonld  be  binding  on  his  client,  and  predade  him  fix>m 
having  his  cause  set  for  trial,  by  employing  other  counsel. 

An  agreement  among  counsel,  that  they  will  not  try  causes  during  the 
summer  and  early  fall  months,  is  not  legally  binding  on  the  parties  to  it. 
If  a  cause  is  aflerwards  set  for  trial  by  the  original  counsel,  at  the 
instance  of  the  client,  the  court  will  disregard  his  general  promise,  and 
allow  him  to  proceed. 

Damages  allowed  on  the  return  of  protested  bills  include  all  charges,  such 
as  premium,  cost  of  protest  and  postage.  The  holder  can  claim  interest 
on  those  damages,  but  is  not  entitled  to  the  difference  of  exchange. 

This  is  an  action  instituted  on  the  following  check  or  bill 
of  exchange : 


<i 
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* 

"  CommercUd  Bank  of^ew-Orkans^  MaySt  1837,     Eastsbv  Dm. 
Pay  to  the  order  of  C.  A.  Jacobs,  on  the  24th  May,  1837,     -^^y>  ^^' 
(without  grace)  five  thousand  six  hundred  and  twenty-five  bobert  bt  al. 
dollars."  (Original  acceptance  waived.)  comiiiic'i.  b'k. 

"  Edward  Duplessis,  Cashier. 
«  To  D.  Thompson,  Esq., 
Cashier  Bank  of  America,  JVet^-Forfc." 
Endorsed : 
'^  Pay  to  Messrs.  Carroll,  Hawkins  &  Logan,  or  order. 

«  C.  A*  Jacobs." 
"  Pay  to  Howell  L.  Williams,  or  order. 

"  Carroll,  Hawkins  &  Logan." 

Demand  of  payment  was  made  on  the  24th  May,  1837, 
by  a  notary,  who  states  in  his  protest,  that  he  presented  the 
original  bill,  at  the  Bank  of  America,  in  New- York,  to  the 
paying  teller,  and  demanded  payment,  who  answered  that 
"  they  could  not  pay  it,  for  want  of  funds  for  that  purpose ;" 
and  it  was  accordingly  protested  for  non-payment.  On  the 
9th  June  following,  it  was  presented  by  a  notary  to  the 
Commercial  Bank  of  New-Orleans,  who  demanded  payment 
thereof  in  specie,  as  well  for  the  amount,  as  for  premium 
paid,  say  eighty-four  dollars  and  thirty-seven  cents;  protest, 
one  dollar  and  fifty  cents ;  postage,  seventy-five  cents ; 
interest  due,  at  7  per  cent.  (New- York  rate)  per  annum,  say 
seventeen  dollars  and  fifty  cents ;  and  damages,  at  ten  per 
cent.,  five  hundred  and  sixty-two  dollars  and  fifty  cents, 
making  in  all  the  sum  of  six  thousand  iwo  hundred  and 
ninety-one  dollars  and  sixty-two  cents,  which  amount  the 
cashier  declared  he  was  willing  to  pay  in  the  current  bank 
notes  of  the  city,  but  would  not  pay  it  in  specie,  as  the  bank, 
in  common  with  the  others,  had  suspended  specie  payments. 

Suit  was  instituted,  and  the  defendants  pleaded  a  general 
denial. 

In  the  month  of  June,  1838,  most  of  the  members  of  the 

bar,  practising  in  the  District  Court,  signed  an  agreement, 

binding  themselves  not  to  have  any  causes  in  which  they 

were  concerned  set  down  for  trial  after  the  first  of  July. 
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Eabtkus  Dm.  Ooe  of  the  plaintiffs  being  in  the  city,  disavowed  this  agree- 
May,  1839.     nfient  made  by  his  lawyer,  so  far  as  regards  this  cause,  and 

HOBRUT  KT  AL.  empIoycd  other  counsel. 

coNMEtic'L  b'k.  The  cause  was  set  for  trial  on  the  9th  July,  and  the  coun- 
sel for  the  defendant  notified  thereof.  On  the  day  of  trial 
he  had  left  the  city,  and  his  brother,  also  a  member  of  the 
bar,  moved  for  a  continuance,  which  was  overruled,  and  the 
cause  proceeded  to  final  judgment,  in  favor  of  the  plaintifis, 
for  the  amount  of  their  demand.    The  defendants  appealed. 

Cananj  for  the  plaintiffs,  urged  the  affirmance  of  the 
judgment. 

O.  M,  and  F.  B.  Conrad^  for  the  appellants. 

1  .  The  court  below  erred  in  refusing  the  continuance 
prayed  for  by  defendants,  and  their  bill  of  exceptions  od  that 
point  must  be  sustained,  and  the  cause  remanded  to  be  pro- 
ceeded in  according  to  law.  The  plaintiff  was  bound  by  the 
written  agreement  of  his  counsel,  on  file,  to  continue  the 
cause,  and  if  he  has  sustained  any  damage  thereby,  he  has 
no  action  against  his  attorney.  The  law  necessarily  vests 
counsel  with  a  large  discretion  over  a  suit,  and  the  authori- 
ties on  this  subject  extend  that  discretion  even  much  further 
than  it  is  contended  for  in  this  case.  Pdxton  vs.  Cobby 
2  Louisiana  Reports^  140.  6  CowarCs  Reports^  386.  1  Wm- 
deWs  Reports,  108.     16  JohnsorCs  ReportSy  53. 

2.  On  the  merits,  the  court  below  was  clearly  wrong: 
Ist,  in  granting  judgment  for  the  amount  of  the  premium  on 
the  bill,  the  damages  being  given  by  law  in  lieu  of  the 
return  premium  (1  Moreau^s  Digest^  93  ;  Bailey  on  JSilb, 
375) ;  2d,  in  granting  interest,  at  7  per  cent.,  from  the  24th 
May  to  9th  June,  1837,  on  the  aggregate  amount  of  the  bill, 
damages,  costs  of  protest  and  postage ;  3d,  in  allowing 
interest  from  the  9th  June,  till  paid,  at  10  per  cent  on  the 
like  ailfiount  of  the  bill,  damages  and  expenses,  as  well  as  on 
the  interest  which  had  accrued  between  the  24th  May  to 
9th  June,  thus  making  defendants  pay  compound  interest 
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Host,  J.y  delivered  the  opinion  of  the  court.  fiABTsnir  Dist. 

The  plaintiffs  claim  from  the  defendants  the  amount  of  a     ^09*  '839. 
check,  or  bill  of  exchange,  drawn  by  the  said  defendants  noBKET  et  IZ 
upon  the  Bank  of  America,  in  New-York,  and  returned  w-     ^ 

unpaid  ;  they  also  claim  ten  per  cent,  damages  and  interest, 
according  to  the  laws  of  New-York,  the  premium  paid  for 
the  bill,  the  cost  of  protest  in  New-York,  and  postage. 

The  petition  contained  the  usual  averments  of  demand^ 
protest  and  notice,  and  further  alleges,  that  the  returned  bill 
was  duly  presented  to  the  defendants  and  payment  demand- 
ed in  specie,  and  upon  the  refusal  to  pay,  that  it  was  pro- 
tested, whereby  the  defendants  became  liable,  under  their 
charter,  to  pay  interest  at  the  rate  of  ten  per  cent,  per 
annum,  which  the  plaintiffs  also  claim,  together  with  the 
costs  of  the  second  protest. 

The  defendants,  by  their  counsel,  came  into  court,  admit- 
ted in  their  answer  that  they  had  drawn  the  bill,  and  denied 
cdl  the  other  allegations  of  the  petition. 

After  issue  joined,  a  large  number  of  members  of  the  New- 
Orleans  bar,  among  whom  were  the  counsel  for  both  plain- 
tiffs and  defendants,  entered  into  the  following  agreement : 

^^  We,  the  undersigned,  members  of  the  bar,  agree  that  we 
will  not  fix  any  case  for  trial  from  and  after  this  date,  until 
the  first  Saturday  in  November  next,  nor  will  we  take  any 
step  in  any  case  not  usually  taken  in  vacation,  unless  by 
consent  of  all  parties  interested  therein.  This  agreement  to 
bind  the  undersigned  towards  each  other,  but  not  to  any 
members  of  the  bar  who  may  refuse  to  sign  it.'' 

During  the  existence  of  this  agreement,  one  of  the  plain- 
tiffs went  into  court  in  person,  had  the  case  set  for  trial, 
discharged  his  counsel,  and  intrusted  the  management  of 
the  suit  to  another,  who  had  not  become  a  party  to  the 
agreement. 

When  the  case  was  called  for  trial,  the  defendant's  coun- 
sel moved  for  a  continuance,  alleging  the  aforesaid  agree- 
ment, and  stating  on  oath,  that  on  the  faith  of.it  they  had 
not  prayed  for  a  jury,  which,  under  the  regulations  of  the 
court,  would  have  had  the  effect  of  continuing  the  case 
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Eastsbv  Dm.  UDtil  the  month  of  November  following;  and  also,  that  their 

Mtttf,  1839.     regular  counsel  had  left  the  state  for  the  summer  months. 
BOBKBT  XT  AL.      The  court  overruled  the  motion,  and  the  defendants  ex- 
ooxxxBc'L  B'K.  cepted.      Judgment  was  given  in  favor  of  the   plaintiffs, 

agreeably  to  the  prayer  of  their  petition,  and  the  defendants 
appealed. 

We  are  satisfied  that  the  court  did  not  err  in  ruling  the 
The  authority  defendants  to  trial.     Admitting,  as  decided  by  this  court  in 

of  an  attornej  at  o»  j 

lav  exteodt  to  the  caso  of  Poxtoth  VS.  Cobb^  2  Louisiana  Reports^  140,  that 
neeetaa^  toThe  l-he  authority  of  the  attorney  extends  to  every  thing  neces- 
'^romotlonof'the  ^^^^  ^®  ^^®  protection  and  promotion  of  the  interests  intrusted 
iDteresta  of  his  to  his  caro,  60  far  as  they  are  to  be  affected  by  the  proceed- 
they^areafrcoted  ings  in  the  court  where  he  represents  his  client,  it  cannot 
imrt***in' court  •  ^  scriously  Contended  that  the  agreement  entered  into  in 
hut  he  cannot  this  instance  was  necessary  \o  the  protection  and  promotion 
agreement  with  of  the  plaintiff^s  interest,  or  that  it  had  any  other  object  than 
the  bar"  no?  to  ^^^  personal  convenience  of  gentlemen  of  the  bar.  It  was 
try  causet  for  a  made  with  a  view  not  to  try  cases  durins:  the  summer 

certain       time,  •'  ^ 

which  would  be  months,  as  had  been  the  custom  heretofore,  by  the  joint  con- 
cii'entl^and^re^  sent  of  the  bench  and  the  bar.  Such  an  agreement  was  not 
elude  him  from  lefirally  binding  upon  the  parlies  to  it :  and  if  the  original 

having  his  cause       o.^  or  r  »  o 

set  foririai,  by  counsel  of  the  plaintiffs  had  set  the  cause  for  trial  himself, 
ewnS!"**  ^  ^^  the  court  would  have  disregarded  his  general  promise  not  to 
^[J  ■8^^^^'J^  do  so,  and  would  have  permitted  him  to  proceed.  All  that 
that  they  win  not  the  court  could  have  done  would  have  been  to  protect  the 
ingthe  summer  defendants  from  surprise,  in  consequence  of  the  breach  of 
monthl^w  not  ^^^  agreement.  What  the  original  counsel  of  the  plaintiffs 
legally  binding  could  have  done,  his  clients  had  the  right  to  do.    They 

on  the  parties  to  .   ^  •  . 

it.  If  a  cause  could  take  the  management  of  the  suit  from  him  at  any 
for  trial  by  i^e  ^"^®>  ^^^  conduct  it  in  their  own  way.  The  motion  for  a 
original  counsel  continuance  was  not  made  on  the  ground  of  surprise.    If  the 

at    the  instance  °  ^  . 

of  the  client,  the  regular  counsel  of  the  defendants  was  absent,  they  had  other 
gard  his  general  counsel  in  court,  who  appear  to  have  done  full  justice  io 
promise,  and  ai-  ^jjgj,.  ^j^yg^  .  ^^^ j  ^^^  allegation  that,  if  it  had  not  been  for 

low  him  to  pro-  '  o  » 

ceed.  the  agreement,  they  would   have  prayed  for  a  jury,  and 

thereby  prevented  the  plaintiffs  from  recovering  what  is 

justly  due  them  until  the  ensuing  fall,  cannot  be  listened  to. 

The  plaintiffs  have  made  out  their  case  satisfactorily,  but 
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we  think  the  court  erred  in  allowing  the  premium  paid  for  Eastsrk  Diit. 
the  bill,  the  costs  of  protest  in  New-York,  and  the  postage.     J^ay^  i8d9. 
Although  contrary  decisions  may  be  found  on  this  subject  in  bobbrt  et  al. 
the  courts  of  the  Atlantic  states,  the  better  opinion  seems  to  cokkerc»l  b»k. 
be  there,  that  the  damages  allowed  on  the  return  of  protested  Damages  aUow- 
bills  are  inclusive  of  all  charges,  and  that  the  plaintiff  is  of  proterte^wi™ 
entitled  to  interest  on  those  damages,  but  can  claim  nothing  include  all  char- 
for  the  difference  of  exchange.     However  this  may  be,  the  mium,  cost  of 
rights  of  the  plaintiffs  do  not  rest  with  us  upon  immemorial  Jl^l'^Vheh'old^ 
custom ;  they  are  defined  and  fixed  by  a  statute  which  pro-  ««•  <»"  claim  i»- 
vides  that  the  drawer  of  an  inland  bill,  returned  unpaid,  shall  damages,  bat  is 
pay  and  discharge  the  contents  of  the  bill,  together  with  ten  "^e  ^^^  !/ 
per  cent,  for  the  damage  thereof.      It  is  evident  that  the  exchange, 
premium  paid,  the  costs  of  protest,  and  all  other  charges, 
form  a  part  of  the  damages  fixed  by  law.     The  statute  will 
bear  no  other  construction ;  and  the  rule  which  it  establishes 
appears  to  us  simple  and  certain  in  its  application,  and  well 
adapted  to  the  interests  of  commerce. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed;  and, 
proceeding  to  give  such  a  judgment  as  should  have  been 
given  in  the  first  instance : 

It  is  further  ordered,  adjudged  and  decreed,  that  the  plain- 
tiffs recover  from  the  defendants  the  sum  of  six  thousand 
two  hundred  and  five  dollars,  with  interest  at  the  rate  often 
per  cent,  per  annum,  from  the  9th  of  June,  1837,  until  paid, 
on  six  thousand  one  hundred  and  eighty-seven  dollars 
thereof,  and  the  costs  of  the  District  Court ;  those  of  the 
appeal  to  be  paid  by  the  plaintiffs  and  appellees. 
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•Mby,  1839.  CHALON  V$,  PEPIN. 


CHAIAV 

nPIH.  PRKfilDING. 


▲PPEAL    FROM    TBI    CITY    COURT    OF    NEW-ORLBAMB,  JUDGE  DUNCAIT 


Where  certain  lots  are  sold  at  public  auction  in  reference  to  a  certain  plan, 
representing  a  passage  through  the  square  on  which  some  of  the  lots  are 
tnade  to  front,  and  it  turns  out  that  there  was  no  public  passage  authorized 
by  the  corporation,  this  is  an  artifice  or  error,  which  will  avoid  and  anno] 
the  sale  at  the  instance  of  the  purchaser. 

This  is  an  action  on  two  promissory  notes  executed  by  the 
defendant,  as  the  purchaser  of  certain  lots,  in  part  payment 
of  the  price. 

The  defendant  admitted  his  signature,  but  averred  that 
said  lots  were  sold  in  reference  to  a  plan,  as  fronting  on  a 
passage  which  the  plaintiff  had  no  right  to  make.  He  prays 
that  the  sale  be  rescinded,  and  notes  cancelled  and  given  up, 
and  that  the  sum  of  six  hundred  and  ninety-three  dollars 
and  interest  thereon,  which  he  has  paid,  be  refunded,  and 
for  which  he  prays  judgment  in  reconvention. 

The  plan  by  which  the  lots  were  sold,  and,  also,  the  act 
of  sale,  were  produced  in  evidence.  The  plan  is  referred  to, 
and  made  a  part  of  the  sale,  and  has  the  passage  marked 
and  represented  on  it.  But  there  is  no  authority  shown  from 
the  corporation  to  make  this  a  public  passage  or  alley.  The 
city  judge,  however,  gave  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

*  BoJ&iy  for  the  plaintiff. 

Peptfi,  in  propri&  personA. 

Rostf  /.,  delivered  the  opinion  of  the  court. 

The  defendant  resists  the  payment  of  two  promissory  noles 
subscribed  by  him,  because  those  notes  were  given  in  con- 
sideration of  two  lots,  which  were  sold  as  fronting  a  certain 
passage,  which  the  plaintiff  represented  as  public,  altbougb 
he  had  no  authority  from  the  corporation  to  open  it.    He 
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further  alleges  that  he  has  paid  on  account  of  said  lots,  the  EigriBv  Dist. 
sum  of  six  hundred  and  ninety-three  dollars,  which  he    May,  i830. 
claims  in  reconvention.     His  answer  contains  a  prayer  for       chalov 
general  relief.    The  plan,  as  well  as  the  description  in  the       ^^^^ 
sale,  represent  the  lots  as  fronting  on  Ursuline-street.    There 
is  upon  the  plan,  a  strip  of  land  running  through  the  square, 
between  parallel  lines,  and  marked  as  a  passage.     One  of 
the  lots  has  a  front  on  that  passage,  which  makes  it  a  corner 
lot,  and  the  other  is  on  the  opposite  side  of  the  street     The 
lots  are  described  in  the  sale  by  their  front  on  Ursuline-street  iota  are  sold  at 
and  their  depth  :  nothing  is  said  or  warranted  about  a  public  ^^}^^^^^^\^  'J 
passage,  but  the  plan  is  made  a  part  of  the  act,  and  the  fact  oertaio  plan,  re- 
which  it  discloses,  that  six  other  lots  were  laid  out  by  the  Sl^^rough^the 
plaintiff  fronting  upon  that  passage,  and  without  issue  upon  2mTof  "he*iou 
any  other  street,  satisfies  us  that  the  passage  was  represented  are    made    to 
as  a  public  one,  at  the  auction  sale.  tarns*  oat  that 

The  plaintiff  has  not  shown  that  the  passage  had  been  ^^^^^^  ^^w^ 
opened  by  the  authorization  of  the  cit^  corporation.    We  Buthorized     by 

,  ,  1       .        .         "i  .  •  ^*»e  corporation, 

must  presume  that  the  authorization  does  not  exist,  and  thi8isanarti6ce 
without  it  the  plaintiff  has  been  guilty  of  an  artifice,  or  at  vinTvoid'^^'ind 
least  has  committed  an  error,  which  must  avoid  the  sale.  •"""}  ^*»«  ■»*«  »i 

the  instance   oi 

The  inconvenience   and  damage  occasioned  by  it  to  the  the  purchaser, 
defendant,  are  manifest. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  city  court  be  avoided  and  reversed ;  that  the 
sale  made  by  the  plaintiff  to  the  defendant,  on  the  S7th 
August,  1836,  be  avoided  and  annulled ;  and  that  the 
defendant  recover  in  reconvention  from  the  plaintiff,  six 
hundred  and  ninety-three  dollars,  with  costs  in  both  courts. 
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Eimui  Dm. 
May,  1859. 

JOHHBTOV'S 

HUBS 

Vt. 

COZ^   8Tin>IC. 
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Johnston's  heirs  vs.  cox's  syndic. 

APPEAL    FROM  TUB  COURT  OF  PROBATES,   FOR  THE  F*ARI8B  AND    CITT  OF 

NIW-ORLEANS. 

In  an  action  by  the  heirs  of  the  testator,  the  homologation  of  the  executor's 
account  is  no  bar  to  the  introduction  of  evidence  to  show  that  the  execu- 
tor had  received  funds  for  which  he  had  not  accounted,  or  failed  to  pat 
in  any  previous  account,  when  it  is  offered  before  he  has  been  discharged. 

A  certificate  of  the  collector  of  the  customs,  made  up  fVom  the  import 
books  of  his  office,  stating  that  certain  custom-house  bonds  were  paid, » 
not  admissible  in  evidence,  when  the  provisions  of  the  2249th  article  of  the 
code  are  not  complied  with,  by  first  proving  the  loss  of  the  originals,  &c. 

In  case  of  uncertainty  as  to  the  amount  due,  the  executor  cannot  complain, 
as  it  was  his  duty  to  have  prevented  this  by  rendering  a  correct  account 
of  hia  administration. 

This  is  an  action  instituted  by  the  testamentary  heirs  of 
the  late  James  Johnston,  who  died  in  the  city  of  New- 
Orleans  the  3d  July,  1818,  against  the  late  N.  Cox,  then 
surviving  executor.  The  suit  was  commenced  in  Decem- 
ber, 1834,  to  compel  the  executor  to  render  an  account,  and 
pay  and  deliver  over  all  the  moneys  and  property  of  every 
description  belonging  to  the  estate  of  the  deceased.  During 
the  pendency  of  this  suit,  Mr.  Cox  died,  and  it  has  been 
carried  on  against  his  syndic. 

An  account  was  rendered,  which  was  opposed,  and  this 
formed,  the  issue  on  which  the  principal  coptestation  arose  in 
the  Court  of  Probates. 

Several  bills  of  exception  were  taken  on  the  trial  to  deci- 
sions of  the  judge  of  probates,  which  are  specially  noticed  ia 
the  opinion  of  this  court,  which  follows. 

The  probate  judge  made  up  an  account  from  the  docu- 
ments, evidence  and  vouchers  exhibited  in  the  case,  and 
corrected  and  amended  the  executor's  account,  and  gave 
judgment  for  a  balance  of  upwards  of  fourteen  thousand 
dollars  due  the  plaintifis.    The  syndic  of  Cox  appealed. 
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/.  SUdell  and  Strawbridge^  for  the  appellant,  made  various  Eastbex  Shn, 
objections  to  the  account  made  up  by  the  probate  judge,  and     -Wfly,  i8S9. 
to  his  judgment,  and  argued  the  several  bills  of  exception     johnbtoh'^ 
taken  by  them  to  the  decision  of  the  court,  rejecting  evidence        ""■■ 
of  payments,  and  allowing  new  evidence  against  an  account  «>z'>  btxbic. 
which  had  been  homologated. 

Jfixan,  contra. 

Eu$H$y  /.,  delivered  the  opinion  of  the  court. 

This  action  was  instituted  against  Nathaniel  Cox,  the 
executor  of  the  late  James  Johnston,  by  the  plaintiffs,  the 
heirs  of  the  deceased.  During  the  pendency  of  the  suit  Cox 
died,  and  the  syndic  of  his  succession  was  made  a  party 
defendant.  The  judge  of  the  Court  of  Probates  rendered  a 
judgment  in  favor  of  the  plaintiffs  for  the  sum  of  fourteen 
thousand  two  hundred  and  twenty-eight  dollars  and  thirty- 
three  cents  against  the  succession,  and  the  syndic  has 
appealed. 

A  bill  of  exceptions  was  taken  by  the  counsel  for  the 
defendant  to  an  opinion  of  the  court  below,  admitting  certain  by  the  hein  of 
evidence  adduced  by  the  plaintiffs,  on  the  ground  that  a  fomoio^uin  of 
former  account  filed  by  the  executor  having  been  homoio-  *^»«    executort 

^    ,  ,      ,  .  .  ,  ,.  .  ,  •ccount  18  no  bar 

gated,  and  the  opposition  thereto  discontinued,  no  new  to  the  introdao- 
examination  of  the  accounts  could  be  made,  or  the  defendant  lo^thoVdiaMhe 
held  to  any  further  account.     But  the  reason  of  the  judge  in  executor  had  re- 

1     .    .  ,  . ,  .  ,      .  r«i  .1  ceived  funds  fop 

admitting  the  evidence  is  conclusive.  The  evidence  went  which  he  had 
to  establish  that  the  executor  had  received  funds  which  he  or  faiied^uT  put 
had  not  accounted  for,  and  the  homologation  of  an  account  *"  «ny  preriout 

'  ^  account,  when  it 

m  a  case  like  this,  in  which  the  executor  was  not  dis- is  offered  before 
charged,  is  no  bar  to  any  inquiry  and  demand  for  an  account  chai^.^ 
of  funds  which  may  have  come  to  the  executor's  hands,  and 
which  are  not  put  in  any  previous  account. 

There  is  also  a  bill  of  exceptions  to  the  opinion  of  the 
judge,  in  refusing  to  admit  what  appears  to  be  a  list  of 
custom-house  bonds  due  by  the  late  James  Johnston,  and 
which  were  paid  after  his  decease.  The  certificate  of  the 
collector  states  that  the  list  was  taken  from  the  records  of 
68  VOL.  XIII. 
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BAfTKBH  DiffT.  the  custom-house,  and  ihat  the  same  have  been  paid  to  the 

^gy,  1839.     government.     Mr.  Breedlove  states,  under  oath,  that  the 

joH!i8TON>g     list  was  taken  from  the  import  book  of  the  custom-house. 

"*™        The  judge  decided  that  this  certificate  could  not  be  admitted 

cox'«  srsnic.    jf,  evidence,  unless  the  provisions  of  the  article  2249  of  our 

A  ©crtifiottc  of  ^^®  ^^^^  fi'*^^  complied  with  by  the  party  offering  it.    That 
the       euRtomt  article  provides,  "that  when  an  original  title,  by  authentic 

made   up    from  •  ,  ,    ■  t  t    m      a     •        * 

the  import  books  act  or  by  private  Signature  duly  acknowledged,  has  been 
ifng  thift«i«?n  fccorded  in  any  public  oflSce,  by  an  officer  duly  authorized, 
ttuttoro  -  houae  either  by  the  laws  of  this  state  or  of  the  United  Statee,  to 

bonds  were  paid,  ■'  •      i    i  l      • 

isootadmiuibie  make  such  record,  the  copy  of  such  record,  duly  authenti- 
when  the  provi-  cated,  shall  be  received  in  evidence  on  proving  the  loss  of  the 
^Qof^he'wMle  ^"P"*^H  OT  showing  circumstanccs,  supported  by  the  oath  of 
are  not  compii-  the  party,  to  render  such  loss  probable.'*  As  no  attempt  or 
proving  the  lou  offer  was  made  lo  show  what  this  article  requires,  as  an 
oftbe  originals,  indispensable  pre-requisite  for  the  admission  of  evidence  of 

this  kind,  we  think  the  judge  decided  correctly  in  refusing  to 
admit  in  evidence  the  document  offered. 

The  deceased  died  in  New-Orleans  in  the  year  181ft. 
Thomas  L.  Herman,  John  Davidson,  Denis  de  la  Ronde, 
and  Nathaniel  Cox  were  appointed  by  his  will  executors^ 
The  three  latter  only  acted,  and  their  agency  appears  not  to 
have  been  regular  or  continued ;  indeed,  so  much  confusioD 
appears  to  have  attended  all  their  doings,  that  no  satisfactory 
account  or  explanation  has  been,  or  we  presume  can  be 
given  of  them.  Cox  was  the  surviving  executor,  as  we  con- 
sider him.  It  appears  that  in  August,  1818,  be  tendered  bis 
resignation  as  executor,  to  the  Court  of  Probates,  but  be 
appears  to  have  afterwards  had  almost  the  sole  management 
of  the  estate.  He  alone  signed  the  inventory  of  the 
deceased. 

The  plaintiffs,  the  children  of  the  deceased,  were  minors 
in  a  foreign  land  at  the  death  of  their  father.  That  he  left 
a  handsome  property  is  proved  by  indisputable  evidence. 
This  is  not  accounted  for.  We  have  nothing  before  us  by 
which  we  can  do  certain  justice,  perhaps,  even  to  the  suc- 
cession of  the  deceased  defendant.  But  it  was  bis  duty  to 
have  prevented  this  uncertainty,  by  rendering  a  correct 
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account  of  his  administration.    It  was  in  his  power  alone  to  Eismir  Din*, 
have  rendered  clear  that  for  which  we  in  vain  seek  an     ^^*  ^^^' 
explanation.     There  is  no  view  of  this  case  in  which  we     buthoub 
should  not  be  disposed  to  award  to  the  plaintiffs  as  large  a   ^^jj^l^i^  xa. 
sum  as  that  allowed  by  the  judgment  of  the  court  below :  ""■  ^^^  "*■ 

1  t  1     .       .1*.      1  t       .  11  .         .-      1  IWaiTRAJfCE      CO. 

and  as  the  plamtitfsy  by  their  counsel,  have  signilied  to  us  ineaaeof  unn 
that  they  are  satisfied  that  the  judgment  should  remain  as  ih^^nrda^ 
it  is,  we  confirm  it.  ^^   ^  executor 

cannot  complain, 
as  it  was  his  du- 

The  judgment  is^  therefore,  affirmed,  with  costs  in  both  S^n{^''SIf,  ^^ 

courts.  rendering  a  cor- 

rect account  of 
his  admioisira- 
iioo. 


B'ERTHOUD  V8.    ATLANTIC   MARINE  AND  riRE  INSURANCE 

COMPANY. 

AFFKAL   FROM   THE   COUAT   OF  TBI    FIR8T  JUDICIAL  DISTRICT,   JUDGE 

BUCBANAN    FSKSIDINO. 

Where  the  a^nt  of  the  insured  made  his  written  application,  and  the  rate 
of  premium  was  marked  on  it  hj  the  secretary  of  the  office,  but  not 
signed  bj  him,  and  he  expressly  informed  the  agent  Ihat  the  policy  would 
not  be  delivered  until  the  premium  was  paid,  and  in  the  mean  time  the 
yessel  insured  was  destroyed  by  fire,  five  days  after  the  application: 
Heidy  that  the  contract  of  insurance  was  not  complete,  tho  premium  not 
being  paid  nor  the  policy  delivered,  and  that  tho  underwriters  were 
discharged. 

No  contract  is  complete  without  the  assent  of  the  parties.  In  reciprocal 
contracts  it  must  be  expressed.  In  this  case  the  assent  of  the  defendants 
was  wanting.  The  proposition  to  insure  was  accepted  with  a  condition 
which  was  never  complied  with. 

» 

This  is  an  action  on  a  contract  of  insurance  alleged  to 
have  been  made  between  the  plaintifTs  agent,  L.  H.  Gale,  to 
whom  his  ship,  the  Moro  Castle,  was  consigned,  and  the 
defendants. 
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Bimiur  Din.      The  whole  case  idms  on  the  questioo,  whether  the  coa- 

*^^'  ^^^     tract  of  insurance  was  complete  between  the  parties  at  the 

BBBTvoini      time  of  the  happening  of  (he  loss. 

ATLAifTKMA-       '^^^  ovidenco  shows,  that  the  application  was  made  by 

mniB  AVD  FiBB  Mr.  Simmons,  a  clerk  of  Gale,  on  the  7th  February,  1837, 

for  msurance  on  the  plaintinrs  ship,  the  Moro  Castle,  and 
the  rate  of  premium  marked  at  the  foot  of  the  nemorandum 
in  the  handwriting  of  the  secretary  of  the  company,  which 
was  accepted  by  the  agent.  Gale,  in  whose  name  the 
policy  was  made  out.  The  policy  was  filled  up  by  the  clerk 
of  the  office,  and  the  names  of  the  president  and  secretary 
affixed  thereto,  but  the  agent  was  distinctly  informed  by  the 
secretary  that  the  policy  would  not  be  delivered  until  the 
premium,  was  paid.  On  the  12th  of  February,  five  days 
afterwards,  and  before  the  policy  was  called  for  or  the  pre- 
mium paid,  the  vessel  was  destroyed  by  fire  at  the  Levee,  in 
New-Orleans.  The  jplaintiflf  now  demands  the  amount  pro- 
posed to  be  insured  on  her,  and  had  judgment,  from  which 
the  defendants  appealed. 

Strawbridgej  for  the  plaintiff. 
(SrymeSj  for  the  appellants. 

EuitiSf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sues  on  a  contract  of  insurance,  which  he 
alleges  was  made  on  the  7th  of  February,  1837,  with  the 
defendants,  by  his  agent,  on  the  ship  Moro  Castle,  thea 
laying  in  New-Orleans,  for  the  sum  of  six  thousand  dollars, 
being  one-half  her  value. 

The  following  document  is  relied  on  by  the  plaintiff,  as 
evidence  of  his  contract : 

**  Insurance  on  the  body,  tackle  and  apparel  of  the  ship 
Moro  Castle,  Captain  Smith,  valued  at  twelve  thousaud 
dollars,  for  the  time  of  five  months,  with  general  liberty, 
except  the  ports  west  of  the  S. W.  Pass :  Vera  Cruz  admiu 
led.    Loss,  if  any,  payable  to  Levi  H.  Gale. 

"  Per  pro :  Wm.  H.  Siimoivs. 
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*^Six  thousand  dollars  of  the  above  insured  by  Mississippi  Eastskst  Ourt. 
Fire  and  Marine  Company.  Jifey.  isatt. 

«|6,000.'»  "A*.  Four  per  cent.**         bbbthou© 

Across  the  lines  is  written,  *<  Accepted,  Wh.  H.  Simmons.''   iixAimc  ha- 

JUITK   AHII    ITRI 

In  pursuance  of  this  proposal  and  acceptance,  it  is  alleged  "* 
a  policy  was  made  out  and  signed,  but  which  the  defendants 
refused  to  deliver  to  the  plaintiff. 

The  Moro  Castle  was  lost  by  fire  on  the  morning  of  the 
12th  of  February,  18S7. 

The  mark  **  A  2.  Four  per  cent."  was  made  by  Mr.  White, 
the  secretary  of  the  company.  He  was  examined  as  a  wit* 
ness,  and  states,  ^Hhat,  as  soon  as  the  application  was 
marked  with  the  premium,  and  accepted  by  Mr.  Oale,  as 
appears  on  the  face  thereof,  I  immediately  told  Mr.  Simmons 
to  go  and  bring  me  the  amount  of  the  premium  immediately^ 
intimating,  by  my  language  and  manner,  that  unless  that 
was  done  the  risk  would  not  be  taken  by  the  office ;  and  this, 
I  have  no  doubt,  he  well  understood,  as  he  turned  round  and 
looked  me  full  in  the  face,  and  departed,  as  I  supposed,  for 
the  purpose  of  complying  with  my  demand.  The  applica- 
tion was  then  laid  on  the  table,  and  the  clerk  employed  in 
the  office,  as  is  the  constant  practice,  took  it  and  filled  up  the 
policy  agreeably  thereto.  This  was  done  that  it  might  be 
ready  for  delivery  whenever  the  premium  should  be  paid." 

Simmons,  the  person  who  made  the  application,  was 
examined  as  a  witness  for  the  plaintiff.  He  states,  in  the 
course  of  his  examination,  that  a  day  or  two  after  the  vessel 
was  burnt  he  applied  for  the  policy ;  the  answer  made  was, 
that  the  policy  was  not  filled  out,  because  he  had  not  paid 
the  premium. 

White  also  says,  in  his  examination,  that  he  was  deter- 
mined not  to  deliver  the  policy  or  execute  the  contract  until 
the  premium  was  paid ;  and  he  was  determined  not  to  do  so 
because  Levi  H.  Gale,  in  whose  name  and  for  whose  use  the 
insurance  was  demanded,  was  at  that  time  in  very  bad 
credit,  and  the  deponent  had  the  best  evidence  of  his  in- 
ability or.  unwillingness  to  pay;    that  he  had  been,  some 
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fiAminir  Dist.  time  before,  a  customer  of  the  office ;  that  he  was  then,  and 

Mty,  I8d0.     had  been  some  time  before,  indebted  to  the  office  for  pre- 

BKBTHoiT])      ™um8  on  former  risks,   payment  of  which  could  not  be 

vt-  obtained,  though  often  demanded  ;   and,  but  a  short  time 

Bisi  AND  FiBB  before,  a  seizure  was  made  by  a  creditor  of  Gale,  of  a  claim 

nsuBAvcB    CO.  jj^  jjj^j  against  said  company,  and  the  amount  thereof  seized 

in  the  hands  of  said  company.  The  process,  or  notice  of 
seizure  of  said  claim,  was  in  the  hands  of  the  deponent  at 
the  time  the  application  was  made. 

Gale  was  examined  as  a  witness  for  the  plaintiff.  By 
orders  from  the  captain  of  the  Moro  Castle,  he  had  insurance 
effected  on  the  ship.  He  had  done  business  for  a  long  time 
with  this  office.  The  mode  of  doing  business  was,  when  the 
insurance  was  made,  for  the  deponent  not  to  take  the  policy 
at  once,  but  it  was  left  in  the  office  until  many  had  accu- 
mulated; they  then  generally  requested  him  lo  withdraw 
his  policies,  and  he  then  settled  by  giving  them  a  note. 
They  never  did  demand  of  deponent  payment  of  a  premium 
before  delivering  a  policy.  In  the  interval  between  effecting 
this  insurance  and  the  loss,  deponent  thinks  he  was  in  the 
office,  and  that  they  asked  him  to  send  and  get  his  plicies. 
This  witness  does  not  pretend  to  contradict  the  declara- 
tions of  Mr.  White,  although  the  indirect  effect  of  his  testi- 
mony has  a  tendency  to  weaken  their  effect. 

He  does  not  pretend  to  question  the  statement  of  White 
as  to  the  condition  of  his  credit,  and  his  relations  with  the 
company  at  the  time  of  the  application  of  Simmons  for 
insurance.  The  only  part  of  his  evidence  which,  by  impli- 
cation, can  be  considered  as  relating  to  it,  is  at  best  but  a 
matter  of  uncertainty.  Between  the  interval  of  the  applica- 
tion for  insurance  and  the  loss,  he  thinks,  he  was  in  the 
office,  and  they  asked  him  to  send  for  his  policies.  He  does 
not  say  any  thing  as  to  the  truth  of  the  matters  stated  by 
White,  as  to  the  impossibility  of  the  office  doing  business 
with  him,  in  the  actual  state  of  his  credit,  except  for  money 
or  its  equivalent.  Gale  says  that  they  never  demanded  of 
him  payment  of  a  premium  before  the  delivery  of  a  policy. 
White  does  not  say  that  they  did  demand  the  ^payment  of 
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him,  but  of  Simmons,  the  person  who  made  the  application,  Eumxjs  Dm,' 
and  that  the  demand  of  him  was  for  immediate  payment.  >^y»  ^^^- 

We  conclude,  after  weighing  the  evidence  in  this  case,      bxbthoub 
that  whatever  may  have  been  the  previous  mode  of  doing   ^^.j^^^c  xa. 
business  between  Gale  and  the  office,  he,  (Gale)  in  the  state  i^ive  ahd  nm« 
of  his  credit  at  the  time  of  making  the  application  for 
insurance,  had  no  right  to  expect  a  continuance  of  it  on  the 
part  of  the  defendants,  and  that  the  demand  of  the  payment 
of  the  premium  made  by  the  secretary  of  the  office,  of  the 
person  who  made  the  application  for  insurance,  was  a  suffi- 
cient notice  to  him.  Gale,  that  the  former  mode  of  doing 
business  with  him  was  discontinued,  and  that  the  payment 
of  the  premium  was  required  before  the  contract  of  insurance 
would  be  complete. 

The  insurance,  as  the  plaintiff  alleges,  was  effected  about 
the  7th  February.  The  vessel  was  burnt  at  half-past  one 
o'clock  on  the  morning  of  the  12th  of  that  month.  A  suffi- 
cient time  intervened  to  enable  the  party,  had  he  been  so 
disposed,  to  have  closed  the  contract,  by  the  payment  of  the 
premium. 

It  will  be  observed  that  the  application  was  not  signed  by 
any  person  on  behalf  of  the  defendants.  The  rate  of  in- 
surance was  marked  by  the  secretary,  but  not  signed  by 
him. 

No  contract  is  complete  without  the  assent  of  both  parties. 
In  reciprocal  contracts  it  must  be  expressed.  Lotdsiana  Code, 
attick  1769. 

Supposing  that  the  defendants  were  bound  by  the  act  of 
the  secretary,  in  marking  on  the  application  the  rate  of 
Insurance,  it  by  no  means  follows  that  by  that  qrcumstance 
the  contract  of  insurance  was  complete.  Consent,  on  their 
part,  was  not  given  to  the  contract  itself.  The  consent  was 
given  that  they  would  insure  at  the  rate  marked,  provided 
the  premium  was  paid.  There  is  no  reason  for  separating 
this  memorandum  from  the  circumstances  under  which  it 
was  made.  White  insisted  on  the  payment  of  the  premium ; 
and  this  fact,  which  Simmons,  in  his  testimony,  does  not 
pretend  to  controvert,  shows  a  want  of  assent  on  the  part  of 
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BASTBms  DriT.  the  defendants  to  the  contract  of  insurance.     A  sufficient 

May,  1839.     i\jj^q  elapsed  to  have  enabled  the  parties  to  correct  any  mis- 

BKBTHouD      Understanding  which  might  have  existed  on  the  subject 

ATXAirric  m4-   Neither  the  policy  nor  memorandum  were  delivered  by  the 

BivR  AHD  nu  defendants,  and  we  can  see  nothing  in  what  passed  between 

IHSURAVCB      CO.  '  j 

NocontTActis  the  parties,  but  a  proposition  which  was  accepted  UDOer  a 
oorSirasMDt  of  condition  which  was  never  complied  with  by  the  party  who 
the  pBTties.   la  jj^^  wishes  to  enforce  the  contract.    See  ante,  249,  cm  of 

reciproc&l    eon-  91^ 

tncts  it  must  be  JVoe  VS.  ToylOT. 

th»  olite  the  a^      The  weakness  of  this  part  of  the  plaintiff's  case  was 
feodantt  ^*  wH  ^^o^htless  perccived  by  the  counsel,  and  an   attempt  was 
vantiD|^.     Tho  made  to  fortify  it,  by  showing  the  mode  of  doing  business 
iDtore  was  ao-  between  the  defendants  and  Gale  (in  whose  name  the  in- 
eonSiion!!  which  ^urance  was  to  be  made),  which  is  stated  in  his  testimony, 
^«  ne^^J  *<*™-  and  corroborated  by  the  evidence  of  White.    The  continu- 
ance of  this  mode  necessarily  depended  on  the  will  of  the 
parties.     On  the  part  of  the  defendants,  it  was  necessarily 
predicated  on  the  credit  of  the  other  party ;  and,  at  the  lime 
of  making  the  application.  Gale,  after  what  had  passed 
between  them,  had  no  right,  as  a  man  of  business,  to  expect, 
and  White,  as  a  man  of  common  prudence,  transacting  ibe 
business  of  others,  had  no  right  to  sanction  a  continuance  of 
their  former  mode  of  doing  business.     At  all  events,  the 
notice  to  Simmons  was  sufficient  to  terminate  it. 

The  judgment  of  the  District  Court  is,  therefore,  reversed; 
and  judgment  is  entered  for  the  defendants,  with  costs  in 
both  courts. 
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Eahtkrh  Dimt. 

May,  18S9. 
GENOIS,  MAYOR,  ETC.  VS.  LOCKETT.  ET  AL. 

XATOR,  STC. 
APPEAL    FROM   THE    COURT    OF    THE     FIRST    JUDICIAL    DISTRICT,  JUDGE  V9» 

BUCHANAN    PRESIDING. 


LOCKETT  BT  AL, 


The  mayor  of  New-Orleans,  who  is  entrusted  with  the  execution  of  the 
laws  for  the  benefit  of  all  the  corporators,  has  the  capacity  to  sue,  and 
to  prohibit  by  suit  the  passag^e  or  execution,  by  any  of  the  municipal 
councils,  laws,  or  resolutions  contrary  to  the  charter,  and  to  test  their 
legality. 

So,  the  mayor  may  maintain  an  action  to  prohibit  and  restrain  the  officers 
of  any  of  the  municipalities,  from  doing  any  acts  contraiy  to  the  laws  of 
the  state  and  in  violation  of  the  city  charter. 

The  plaintiff  alleges,  that  Henry  Lockeit,  one  of  the 
defendants,  being  ah  alderman,  and  member  of  the  council, 
was  illegally  employed  by  said  council  to  assist  the  corpora- 
tion attorney,  in  defence  of  a  suit  against  the  Second  Munici- 
pality, for  which  it  allowed  him  a  fee  of  twenty -five  hundred 
dollars  ;  that  the  resolution  allowing  this  fee  is  illegal,  null 
and  void  ;  as,  also,  another  resolution  of  said  council,  taking 
away  the  authority  of  the  mayor  to  sign  notes  and  obliga- 
tions of  the  municipality,  and  giving  it  to  their  treasurer  and 
comptroller,  and  directing  them  to  sign  a  note  of  the  muni- 
cipality to  Lockett  for  his  said  fee :  the  mayor  then  prays 
that  Lockett,  the  recorder  and  aldermen  of  the  Second 
Municipality,  the  treasurer  and  comptroller  thereof,  be  cited, 
and  after  due  proceedings,  that  the  resolution  giving  the  fee 
of  twenty-five  hundred  dollars  to  Mr.  Lockett,  be  declared 
null  and  void,  as  being  contrary  to  the  charter  of  the  city, 
and  in  violation  of  the  rights,  duties  and  prerogatives  of  the 
mayor  ;  that  said  Lockett  be  required  to  return  said  note  to 
the  treasurer,  or  its  amount,  and  enjoined  not  to  dispose  of 
it,  and  the  treasurer  enjoined  not  to  pay  it. 

The  defendants  excepted  to  the  capacity  and  right  of  tbe 
mayor  to  institute  suit,  and  to  maintain  the  action  in  manner 
and  form  as  he  had  commenced  it. 

6&  VOL.  XIII. 
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EieriKji  DiiT.      The  case  was  tried  on  this  exception,  and  judgment  given 
Man,  1^9.     iQ  favor  of  the  defendants^  dismissing  the  suit. 

The  plaintiff  appealed. 


MATOR,  VrC. 
lACKVTV  WW  A£. 


Canon  and  Hoa^  for  the  plaintiff. 

1.  The  only  question  in  this  case  arises  on  the  exception 
Co  the  plaintiff's  capacity  and  right  to  sue.  The  merits 
were  not  decided  on  in  the  court  below. 

£.  The  mayor  has  clearly  an  interest  sufficient  to  autho- 
rize him  to  sue ;  he  pays  taxes  to  the  city,  and  has  property 
subject  to  the  control  and  operation  of  its  laws.  But  his 
oath  of  office  and  the  powers  and  duties  attached  to  his  sta- 
tion, make  it  his  duty  to  resist  any  infringement  of  the  laws, 
and  the  prerogatives  vested  in  him  by  law. 

S.  The  defendant,  Lockett,  being  a  member  of  the  council 
of  the  Second  Municipality,  at  the  time  he  was  employed  by 
it  and  allowed  a  fee,  was  not  eligible  to  receive  any  com- 
pensation from  the  council.  The  payment  of  said  fee  and 
the  resolutions  of  the  municipality  authorizing  it,  were  con- 
trary to  the  charter,  &c. 

4.  The  council  of  the  municipality  had  no  right  to  issue 
any  note  or  obligation,  without  the  signature  of  the  mayor, 
under  his  seal  of  office. 

RoseHus,  Carter  and  LockeU,  for  the  defendants,  were 
stopped  in  the  argument ;  the  court  being  under  the  impres- 
sion that  it  was  unnecessary  to  hear  an  argument  from  that 
side  on  the  merits. 

RoBtf  /.,  delivered  the  opinion  of  the  court. 

Municipality  No.  2,  passed  a  resolution,  authorizing  the 
mayor  to  issue  a  promissory  note  to  one  of  the  members  of 
their  council,  for  services  rendered  by  him  to  the  said  muni- 
cipality, as  attorney  at  law.  The  mayor,  considering  the 
resolution  illegal,  refused  to  approve  and  sign  it.  The 
council  persisted  by  the  majority  required,  and  the  mayor 
having  refused  to  issue  the  note  in  pursuance  of  the  resolu- 
tion thus  adopted,  they  passed  another  resolution,  providing. 
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that  thereafter,  promissory  notes   and  obligations  to  pay  EUmiH  Di«t. 
money,  authorized  to  be  issued  by  the  council,  bonds  bearing    ^'^fh  ^<^ 
the  seal  of  the  municipality  excepted,  should  be  signed  and    MATo^mT 
issued  by  their  treasurer,  and  counlersiffned  by  their  comp-  ^* 

troller ;  and  further  revoking  and  anouUiug  all  authority 
heretofore  given  to  the  mayor  to  sign  and  issue  notes  and 
obligations,  in  behalf  of  this  municipality. 

In  conformity  with  this  resolution,  the  note  wl\ich  the 
mayor  had  refused  to  issue,  was  issued  by  the  treasurer. 

The  mayor,  in  his  official  capacity,  instituted  the  present 
action  against  the  holder  of  the  note,  the  recorder  and  alder* 
men  of  Municipality  No.  2,  and  also  against  the  treasurer 
and  comptroller,  and  prayed  that  the  two  resolutions  above 
mentioned  be  declared  null  and  void,  as  contrary  to  the 
charter :  and  that  the  holder  of  the  note  be  condemned  to 
return  the  same,  or  the  amount  thereof  to  the  treasurer.  He 
further  prayed,  that  the  holder  might  be  enjoined  not  to  dis- 
pose of  said  note,  nor  to  discount  the  same,  and  the  treasurer 
not  to  pay  it  at  maturity. 

^  The  defendants  came  into  court  and  excepted  to  the 
action  as  follows : 

That  Charles  Gr^nois,  in  his  official  capacity,  had  no  right 
in  law  or  by  the  ordinances  of  the  city  councils,  to  institute 
and  maintain  this  suit  in  manner  and  form  as  the  same  is 
instituted,  and  was  without  authority  to  that  effect  from 
Municipality  No.  2. 

The  District  Court,  after  hearing  the  parties,  maintained 
the  exception,  and  the  plaintiff  appealed. 

Prom  the  argument  af  the  bar,  we  had  supposed  that  the 
case  was  before  the  court  on  its  merits,  and  the  fact  stated 
by  counsel,  that  the  note  issued  by  the  treasurer  had  been 
discounted  and  paid  by  him,  before  service  of  the  citation  and 
injunction  upon  him,  induced  us  to  believe,  that  this  circum- 
stance had  defeated  the  action,  and  that  nothing  was  left  for 
us  to  act  upon.  The  record  presents  a  different  case.  No- 
thing is  before  us  but  the  exception  ;  and  taking  all  the  facts 
in  the  petition  as  true,  we  have  merely  to  decide  whether 
they  give  to  the  plaintiff,  in  his  official  capacity,  a  cause  of 
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EArrxRH  Din.  action^  independently  of  the  cirpumstances  which  may  pre- 
May,  1839.     ygQ^  hjm  f^Qm  succeeding  in  this  particular  case. 

KATOB,  stcT       ^®  Are  satisfied  that  he  has  made  out  a  cause  of  action, 
and  that  fhe  district  judge  erred  in  maintaining  the  excep- 


The  mayor  of  (iou.  The  plaintiff  alleges,  that  the  ordinances  which  he 
vho  it'entnisted  soeks  to  avoid,  are  contrary  to  law ;  that  the  note  given  by 
tion'oMaws'for  ^^®  treasurer,  is  not  due  by  the  municipality,  and  that  the 
the  benefit  of  all  couuci),  treasurer  and  comptroller  have  violated  and  continue 
has  th^capaeitj  to  violate  the  laws  of  the  state  and  the  charter  of  the  corpo- 
prohibit  by^suit  ^^^^0^,  which,  by  vittue  of  his  office,  he  is  bound  to  see 
the  passage  or  faithfully  executed. 

ezeoutiOD  by  any       ,-,,.,-  «  /.ni  ^   t 

ofthemunioipia  Taking  these  facts  to  be  true  for  all  the  purposes  of  the 
JSSa/'o'ilrwn!  present  issue,  the  plaintiff  is  entiUed  to  be  heard.  Entrusted 
trary    to     the  ^g  h^  jg  foj.  thg  common  benefit  of  all  the  corporators,  with 

eharter,  and  to  ,         ,  -.,-,,  ,    ,  .      , 

test  their  lega-  power  to  see  the  charter  failhfuliy  executed,  he  must,  m  the 
"^o,  the  mayor  cxcrcise  of  that  power,  have  frequent  recourse  to  courts  of 

Mtfo™*©  **rohil  J"®^*^®»  ^"^  ^^^  ^^®  "*»^^  '^  test  there  the  legality  of  ordi- 
bit  and  restrain  nances  passcd  by  any  of  the  councils,  when  a  proper  case 

the    officers    of  ««>■  ^  •!       .     ■  •         i  i  •   ■    i     • 

any  ofthemani-  occurs.  We  caunot  prescribe  to  him  the  course  which  he  is 
doiif  **' an  ^iSs  ^  pursuc  in  the  discharge  of  his  official  duties.  The  power 
contrary  to  the  to  sce  the  charter  faithfully  executed,  being  given  to  him, 

laws  of  the  state     ,  ,.  -.  ...ia 

and  in  violation  the  selection  of  the  means  necessary  to  its  exercise  is  len  to 
ofthe  city  char-  j^jg  discretion,  and  we  cannot  interfere  with  them  if  they 

violate  no  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed,  the 
exception  overruled,  and  the  case  remanded  for  further  pro- 
ceedings; the  defendants  and  appellees  paying  the  costa  of 
this  appeal. 
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BACH   VS.    LAFAYETTE    CITY    COUNCIL. 
APPEAL    PROM    THS    COURT    OP   TRB   PIR8T  JT7DtCIAL  DISTRICT,  JUDGE 


Eaitrbh  Dibt. 
Mitft  1839. 


BACB 

i.AtATrm 

BUCHANAN    PRVfilDING.  Ull^  cOUNGUi 

K  party  perfonning  his  part  of  a  contract,  in  good  faith,  will  be  allowed  the  ^ 

full  value  of  his  performance,  and  suoh  damages  as  he  may  sustain  by  a 
breach  of  the  contract  by  the  adverse  party. 

This  is  a  suit  for  damages,  for  violation  of  a  contract.  It 
turns  principally  upon  matters  of  fact.  The  council  for 
defendants  has  urged,  however,  that  they  were  never  put  in 
default  according  to  law  ;  that  plaintiff  should  have  tendered 
to  defendants  such  a  bond  as  he  deemed  proper  under  the 
contract. 

The  agreement  between  the  parties  was  the  public  adjudi- 
cation made  by  the  president  of  the  Council  of  Lafayette,  in 
pursuance  of  a  resolution  of  the  board,  to  the  plaintiff,  of  the 
furnishing  of  a  certain  quantity  of  sand  for  paving. 

The  sand,  by  the  terms  of  the  resolution  and  advertise- 
ment, was  to  be  delivered  in  such  places,  in  the  city  of  La- 
fayette, as  the  city  surveyor  should  designate.  The  bidders, 
on  the  day  of  sale,  were  required  to  name  the  securities  they 
intended  to  offer  for  the  performance  of  the  contract. 

It  appears  from  the  evidence,  that  security  was  named 
by  Mr.  Bach;  the  surety,  (whose  sufficiency  was  not 
objected  to)  has  given  evidence  of  his  willingness  to  have 
served. 

The  city  authorities,  through  their  secretary,  drew  up  the 
written  contract,  and  an  obligation  of  suretyship  referring  to 
the  contract.  This  paper  was  submitted  to  Mr.  Bach,  who 
had  already  made  considerable  progress  in  the  execution  of 
the  contract,  but  discovering  a  clause  restricting  the  time  for 
the  completion  of  the  work,  which  restriction  made  no  part 
of  the  conditions  of  the  adjudication,  refused  to  sign ;  but 
required  the  contract  to  be  drawn  up  anew,  with  the  omission 
of  the  obnoxious  clause.  The  reply  to  this  was,  a  resolution 
of  the  board  of  council  requiring  plaintiff  to  sign  the  contract, 
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EAsnnir  D»T.  AS  prepared,  in  three  days,  or  that  another  adjudication  would 
May,  1839.     take  place  at  his  expense  ;  in  other  words,  a  notification  that 
.         the  contract  would  be  considered  as  forfeited. 

BACK 

«•-  The  only  question  to  be  determined  is,  whether  the  defend- 

GiTT  couKciL.  Auts  had  the  right,  under  the  circumstances,  to  require  the 
plaintiff's  signature  to  the  contract  and  bond  which  they  had 
prepared. 

It  was  decided  they  had  not  that  right,  and  that  they  bad 
been  guilty  of  an  active  violation  of  the  agreement,  by  doiog 
and  requiring  something  contrary  to  its  spirit  and  meaniag. 

As  to  the  amount  which  plaintiff  is  entitled  to  claim  of 
defendants,  it  consists,  Ist,  in  the  value  of  the  sand  furnished 
by  him,  which,  by  the  testimony  of  Mr.  Buisson  the  survejor, 
was  two  thousand  and  thirty-four  cubic  yards.  The 
petition  only  claims  two  thousand  cubic  yards,  which,  at  one 
dollar  twelve  and  a  half  cents,  amounts  to  two  thousand  two 
hundred  and  fifty  dollars.  In  addition,  one  thousand  doliars 
are  claimed  as  damages.  The  profit  which  plaintiff  would 
have  made  on  the  contract,  is  proved  at  six  or  seven  thousand 
dollars*  The  claim  must  therefore  be  viewed  as  very 
moderate. 

It  was,  accordingly,  adjudged  and  decreed,  that  John  M. 
Bach  recover  of  the  president  and  board  of  council  of  the  city 
of  Lafayette,  three  thousand  two  hundred  and  fifty  dollars, 
with  legal  interest  from  the  date  of  this  judgment,  and  costs 
of  suit. 

The  defendants  appealed. 

RoseUaSi  for  the  plaintiff. 
M^Kbmey,  for  the  defendants. 

EfuHSf  /.,  delivered  the  opinion  of  the  court. 

This  case  originated  from  a  contract  for  the  delivery  of 
twelve  thousand  cubic  yards  of  river  sand,  at  the  price  of  one 
dollar  twelve  and  a  half  cents  per  cubic  yard. 

The  contract  is  proved,  and  the  plaintiff  was  not  bound 
to  sign  a  new  contract,  or  a  contract  varying  in  its  terms  from 
the  original  one.     The  resolutions  of  the  council,  under  con- 
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sideration,  put  the  defendants  in  default ;  so  that  no  notice  or  Eabtbbv  Dut. 
offer  to  perform  was  required  on  the  part  of  the  plaintiff.  J^,  twg. 

It  is  proved  by  the  testimony  of  the  surveyor  of  the  city  of     towrsuto^ 
Lafayette,  that  two  thousand  and  thirty -four  cubic  yards  of  ^^  ^^^  ^^^ 
sand  were  delivered  by  the  plaintiff,  at  the  place  designated  bihb  aks  rm 
by  the  witness,  and  were  measured  by  him,  the  witness, 
under  an  order  of  the  council,  as  is  proved  by  the  testimony 
of  the  secretary. 

The  judgment  of  the  court  below  allows  the  plaintiff  the 
price  of  the  sand  delivered,  and  the  sum  of  one  thousand 
dollars  damages.  The  claim  for  damages,  we  think,  is 
established  by  the  testimony  of  May  field. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed, 
with  costs. 


TOWNSEND  V8.  LOUISIANA  STATE  MARINE  Ain)  FIRE  INSURANCE 
COMPANY ;  N.  AND  J.  WEED  AND  CO.,  AND  RHO ADS,  WEED  AND 
CO.,   SEIZING  CREDITORS. 

APFKAL    FEOM    THX    PARISH   COURT,    FOR   THE   PARISH    AND  OITT   OF 
HRW-ORLBANS,  JUDOB  WATTS  PRESIDING. 

The  property  of  Uie  debtor  is  the  common  pledge  of  all  his  creditors,  uid 
when  in  failing  ciicninstances,  he  can  make  no  disposition  of  it  to  the 
prejadice  of  his  creditors. 

So,  a  Folantary  assignment  by  a  debtor,  which  provides  that  a  certain 
debt  shall  be  paid  in  fvXL,  and  the  other  creditors  who  may  become  par- 
ties to  the  act  are  to  be  paid  pro  rata^  is  void  on  ittface^  which  may 
be  treated  as  a  nnllity;  and  the  property  thus  assigned  is  liable  to 
teiMure  by  the  judgment  creditors. 
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« 

Eimmv  Dirr.      This  is  an  action,  instituted  in  March,  1837,  on  a  policy  of 

■^^y*  ^^^*     insurance,  and  in  March,  1839,  the  plaintiff  obtained  judg- 

TowHssvn     ment  for  seven  thousand  three  hundred  and  fifty  dollars. 

lA.wrmuA'       '°  February,  1838,  Townsend,  by  public  or  notarial  act, 

miwK  AKi>  wm  made  an  assignment  of  this  claim  to  certain  of  his  creditors^ 

*  on  particular  specified  conditions,  which  was  notified  to  the 

defendants. 

Two  sets  of  creditors  having  obtained  judgments  against 
Townsend  in  the  United  States  District  Court,  directed  the 
United  States  marshal  to  seize  his  claim  against  the  io- 
surance  office  of  the  defendants  during  the  pendency  of  the 
suit  for  it,  and  the  company  was  notified  of  the  seizures  on 
the  4th  of  April,  1838. 

When  the  plaintiff  had  final  judgment,  in  March,  1889,  a 
rule  was  taken  in  his  name  on  the  insurance  company,  to 
show  cause  why  they  should  not  pay  over  the  amount  of  the 
judgment.  -  The  company  showed  for  cause  the  seizure, 
under  execution  issued  upon  judgments  of  several  creditors 
of  Townsend.  The  seizing  creditors  also  came  in  and  made 
themselves  parties  to  the  rule,  and  claimed  to  hold  the 
amount  seized  by  them,  subject  to  the  payment  of  their 
respective  claims,  alleging  that  the  assignment  of  Townsend 
is  null  and  void. 

The  assignment  of  the  claim  on  the  insurance  company 
IS  made  by  notarial  act,  and  enumerates  the  creditors  of 
Townsend,  and  then  provides  that  the  claim  on  the  in- 
surance company  is  assigned  unto  his  above-named  creditors, 
or  any  others  (if  such  there  be)  who  shall,  within  thirty 
days,  accept  this  assignment,  which  it  is  understood,  is  made 
on  the  following  conditions : 

1.  The  funds  arising  from  the  claim  on  the  insurance 
company  are  to  be  applied  to  the  payment  of  all  the  law 
charges  and  fees  of  counsel  in  the  case. 

2.  That  the  claim  of  Walton  &  Kemp  be  satisfied  in  full, 
with  interest ;  the  other  creditors'  claims  coming  in  pro  raid- 

3.  No  creditor  becoming  a  party  to  this  act  shall  institute 
suit  upon  his  claim  for  six  months,  and  such  as  have  brought 
suit  are  to  dismiss  them. 
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4.  John  Kemp  to  act  as  agent  to  receive  and  disburse  the  Eastkm  Dm. 
money  among  the  creditors.  ^^^  ^^^' 

The  act  is  signed  by  Townsend,  and  accepted  by  several     nowKssn 
creditors,  but  not  by  the  seizing  creditors.  ^  ^:^  ^^^ 

The  presiding  judge  sustained  the  claims  of  the  seizing  ere-  m"  ahd  pirb 
ditors,  and  considered  the  act  of  assignment  as  a  nullity  on 
its  face,  which  might  be  so  treated  ^by  creditors.  The  rule 
was  made  absolute  for  the  amount  due  the  plaintiff,  over  and 
above  the  claims  of  the  seizing  creditors  only.  From  this 
judgment  the  plaintiff's  agent  and  assignee  appealed. 

Strawbridge,  for  the  appellant,  contended,  that  the  seizing 
creditors  of  Townsend  could  not  treat  the  act  of  assignment 
as  a  nullity.  Their  only  recourse  is  by  a  revocatory  action, 
to  annul  and  set  aside  this  instrument,  if  it  be  not  valid  in 
law.  This  principle  has  been  settled  in  twenty  different 
cases  by  this  court.  See  9  Martin,  649 ;  2  Idenny  JV*.  S.y  299, 
505 ;  3  Idem,  339 ;  5  Idem,  361,  633. 

2.  A  distinction  between  such  transfers  as  the  present,  by 
private  and  authentic  act,  has  been  made  in  later  decisions, 
but  the  doctrine  beyond  this  has  never  been  impugned,  in 
the  many  cases  that  have  come  before  this  court.  6  Jlforlin, 
Jf.S.,  137,  324,  581.    4  Louisiana  Reports,  34Q-1. 

C.  M,  and  F.  B.  Conrad,  for  the  insurance  company,  stated 
that  it  had  no  other  interest  in  this  matter  than  as  a  mere 
stake-holder  of  the  amount  in  dispute  among  the  creditors  of 
Townsend. 

Mayhm,  for  the  seizing  creditors,  insisted  that  the  assign- 
ment of  Townsend  was  void,  because  made  when  he  was  in 
insolvent  circumstances,  and  he  could  not  legally  change 
his  situation,  or  make  a  disposition  of  his  properly  to  tKe 
injury  of  his  creditors.  Actual  insolvency,  in  this  case,  is 
the  same  as  declared  insolvency.  SeeLoutsiana  Code,  1964-5, 
1979,  1984  and  3150;  %  Martin,  Jf.  S.,  66;  5  Idem,  620; 
1  Lamriana  Reports,  500;  2  Idem,  16. 

70  VOL.  XIII. 
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BRT  V8.  WOODROOFF. 


EasTSMS  DtBT. 

Mojf,  1839. 

BRT 

^*  APPBAL   FEOH  THE   COMMBECTAL   COUET   POE   THB  CITT   OP  REW-OELBAMIf 

WOODECmPP. 

JUDGE   WATT8    PEBIIDING. 

Where  an  act  of  the  legiBlature  creating  the  office  of  preaident  of  the  bond 
of  public  worka,  providea  ^  that  the  governor  aa  aoon  aa  may  be,  after  the 
paaaage  of  thia  act,  and  every  two  years  thereafter^  ahall  nominate  and 
appoint,  etc.,  a  preaident  of  the  board  of  public  worka :"  Held,  that  the 
word  thereafter,  referred  to  ita  firat  antecedent,  to  tpt/,  the  pottage  oftht 
aet<f  and  that  the  dwraiion  of  the  office  ia  to  be  reckoned  every  tteondyear 
from  the  date  of  the  act,  and  a  new  appointment  made  accordin^j. 

The  Hod.  Henry  Bry,  was  appointed  president  of  the 
board  of  public  works  by  the  governor  and  senate,  to  take 
effect  the  18th  April,  1839  ;  and  at  the  time  designated  in 
his  commission,  applied  to  the  Hon.  C.  Woodrooff,  his  prede- 
cessor, for  the  archives  of  the  office,  and  to  be  admitted  to 
the  full  exercise  and  control  of  all  the  duties  and  functionfl 
thereof.  The  latter  refused  to  surrender  the  office,  alleging 
that  his  term  was  unexpired. 

The  new  president  applied  to  the  Honorable  the  Commer- 
cial Court,  and  took  a  mandamus  nisi,  on  the  defendant,  to 
which  he  showed  cause,  but  on  hearing  the  parties,  the  man- 
damus was  made  peremptory,  and  the  defendant  appealed. 

The  case  is  so  fully  stated  and  expounded  by  the  learned 
judge  presiding  in  the  court,  a  qxia,  that  bis  opinion  is  given 
as  containing  a  full  report  of  it. 

*^  The  act  to  amend  an  act,  entitled  an  act  to  incorporate  a 
board  of  public  works,  etc.,  was  approved  on  the  lOth  March, 
1837.  This  act  created  a  president  of  the  board  of  public 
works.     The  second  section  reads  as  follows  : 

^'  That  the  governor,  as  soon  as  may  be  after  the  passage  of 
this  act,  and  every  two  years  thereafter,  shall  nominate  and 
appoint,  by  and  with  the  advice  and  consent  of  the  senate,  a 
president  of  the  board  of  public  works. 

*^  On  the  10th  March,  1837,  the  governor  nominated  to 
the  senate,  Claudius  Crozat,  as  president  of  the  board  of 
public  works. 
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*^'On  the  13th  March»  1837,  being,  as  appears  by^the  jour*  EiBttur  Dist. 
nals,  the  last  day  of  the  session  of  the  senate,  the  senate     JWayt  ^^9. 
informed  the  governor  that  they  did  not  approve  of  the         ^n, 
nomination  of  C.  Crozat.  ^  J^'^ 

1       .  -i  WOODROOWr. 

'*  On  the  18th  April,  1837,  during  the  recess  of  the  legisla- 
ture, the  governor  appointed  Clark  Woodrooff,  as  president  of 
the  board  of  public  works* 

*^  On  22d  January,  1838,  the  governor  submitted  to  the 
senate,  among  the  nomination  of  officers  appointed  during  the 
recess,  Clark  Woodrooff,  to  be  president  of  the  board  of 
public  works. 

''  On  the  12th  March,  1838,  the  senate  confirmed  this 
nomination. 

**  On  12th  March,  1839,  the  governor  submitted  to  the 
senate  the  nomination  of  Henry  Bry,  to  be  president  of  the 
board  of  public  works,  and  ^to  go  into  office  on  the  18th 
April,  1839,  at  which  time  the  commission  of  the  present 
incumbent  will  expire.'  On  the  same  d|iy  the  nomination 
was  approved  by  the  senate. 

*^The  petitioner  claims  the  office  from  the  18th  April) 
1839,  and  the  defendant  contends  that  his  appointment  lasts 
for  two  years  from  12th  March,  1838,  when  his  nomination 
was  confirmed  by  the  senate. 

^^  Two  questions  are  raised  :  1st.  When  does  the  biennial 
term  of  this  office  commence  1 

'^  2d.  What  was  the  legality  and  effect  of  the  appointment 
made  during  the  recess  of  the  legislature,  on  the  18th 
April,  1837? 

**  In  offices  for  terms  of  years,  it  is  important  that  they 
should  have  a  fixed  date  of  commeneement  and  termination. 
The  want  of  it  as  to  the  various  important  offices,  was 
remedied  by  the  act,  approved  11th  February,  1835.  1 
Mortaufs  Digest^  19. 

"  I  am  of  opinion,  that  by  the  force  and  effect  of  the  section 
of  the  act  creating  a  president  of  the  board  of  public  works^ 
the  date  of  commencement  of  the  office  is  from  10th  March, 
1837.  The  words  are,  ^  That  the  governor,  as  soon  as  may 
be  after  the  passage  of  this  act,  and  every  two  years  ihete^ 
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BUmMH  DisT.  cfiwy  shall  appoint,'  etc.    The  ^ord  thereafter^  as  it  appears 

Jfay»  1839.    to  me,  refers  to  the  passage  of  the  act,  and  gives  a  fixed  date 

BftT         for  the  cominencement  and  termination  of  this  biennial 

wooomoir.     office. 

^  If  this  opinion  on  this  point  is  correct,  it  is  conclusive  of 
the  whole  case,  and  the  appointment  of  the  first  incumbent 
of  the  oflice,  terminated  on  lOlh  March,  18S9;  as  there  is  no 
authority  to  hold  over. 

**  But  as  the  other  point  is  the  one  relied  on  by  the  parties^ 
I  shall  proceed  to  give  an  opinion  in  relation  to  it 

**  I  am  aware  that  it  has  been  a  common  opinion,  that  in 
order  that  a  governor  may  have  the  power  of  appointment,  it 
is  necessary  that  the  vacancy  should  have  occurred  since  the 
last  session  of  the  legislature.  This  opinion,  appears  to  me, 
to  have  arisen  under  an  erroneous  impression  of  the  meaning 
of  the  word  *  happen^  used  in  the  constitution. 

^*  The  words  are,  ^  The  governor  shall  have  power  to  fill 
up  vacancies  that  may  happen  during  the  recess  of  the  legis- 
lature, by  granting  commissions  which  shall  expire  at  the 
end  of  the  next  session.* 

**  As  an  evidence  how  easily  the  most  celebrated  philolo- 
gists may  commit  gross  errors,  Dr.  Johnson  in  his  definition 
of  the  meaning  of  the  preposition  ^fn^  says  that  it  some- 
times means  motion,  and  gives  as  an  instance,  *  Figs  come 
yrom  Turkey ;'  and  that  it  sometimes  means  rest,  and  gives  as 
an  instance,  *  The  lamp  hangs  from  the  ceiling.'  Home 
Tooke  detects  the  fallacy  of  this  reasoning,  by  showing  that 
in  the  first  question,  the  idea  of  motion  is  implied  in  the 
wond  comtB  ;  and  in  the  second  question,  the  idea  of  rest  is 
implied  in  the  word  hangSy  and  that  the  word  from,  has  no 
connection  with  either  idea. 

*     **  Because  the  word  hc^f^pen  is  frequently  used  in  connection 
with  casualty,  it  is  supposed  always  to  imply  a  casualty. 

*<It  is  evident  that  this  is  the  source  of  the  mistaken 
opinion  referred  to,  as  it  is  expressly  put  on  this  ground  in  the 
decision  of  the  senate  of  the  United  States,  cited  in  3  Story, 
411,  on  the  Constitution  of  the  United  States. 

**  But  that  the  word  happen  does  not  necessarily  imply  this 
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idea,  is  clear  from  the  dictionary  of  Crabb,  the  most  accu-  Bistbbh  Diw. 
rate  philologist  of  our  language  :    *  To  happen,  chance.'     '^^y*  ^^^' ' 
<  To  happen,  that  is,  to  fall  out  by  a  hap  is  to  chance.     (See         bat 
chance,  fortune,)  as  the  genus  to  the  species ;  whatever    ^oomooff. 
chanceSf  happensy  but  not  vice  versa.     Happen  respects  all 
events,  without  including  any  collateral  idea ;  chance  com*- 
prebends,  likewise,  the  idea  of  the  cause  and  order  of  events : 
whatever  comes  to  pass  happens,  whether  regularly  in  the 
course  of  things,  or  particularly  and  out  of  the  order  ;  what- 
ever chanceSf  happens  altogether  without  concert,  intention, 
and  often  without  relation  to  any  other  thing.' 

'*  'Accidents  happen  daily  which  no  human  foresight  could 
prevent :  the  newspapers  contain  an  account  of  all  that  hap- 
pens  in  the  course  of  the  day  or  week ;  listeners  and  busy 
bodies  are  ready  to  catch  every  word  that  chances  to  fall  in 
their  hearing.'  See  CrahVs  SynonymeSf  words,  happen, 
chance. 

f*  The  inference  is,  that  whenever  or  from  whatever  cause  a 
vacancy  exists,  it  is  the  duty  and  the  power  of  the  executive 
to  fill  it.  It  is  enough  that  the  vacancy  exists,  to  confer  this 
power  and  right  to  appoint  during  the  recess.  ^ 

*^  And  the  second  section  of  the  act  of  6th  September, 
1812,  1  Moreav^s  Digest,  18,  is  only  declaratory  of  the  true 
construction  of  the  constitution.  The  section  is,  *  That  the 
governor  be,  and  he  is  hereby  authorized  to  fill  all  vacancies 
that  may  exist  during  the  recess  of  the  legislature,  by  com- 
missions to  expire  at  the  end  of  the  next  session  thereafter*' 

*<  Though  the  law  has  an  independent  effect  as  to  ofiBces 
which  are  filled  by  joint  ballot,  or  otherwise  :  the  construc- 
tion thus  given  is  ably  sustained  by  the  opinions  of  Mr. 
Attorney  General  Wirt,  in  1823,  and  Mr.  Attorney  General 
Taney,  in  1832,  in  the  case  of  Gwynn,  which  are  contained 
in  Niles*  Register  for  1832. 

''The  argument  from  the  danger  of  the  abuse  of  this 
power,  and  the  necessity  of  its  existence,  is  here  ably  answered 
and  proved.  Story,  in  his  3d  volume  of  Commentaries  on 
Constitution  of  the  United  States,  411,  only  reports  the  deci- 
sion of  the  senate,  without  giving  it  the  sanction  of  his  own 
opinion. 
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EATTiBir  D»T.      "  Judge  Story's  book  was  published  io  1833,  and  does  not 
May,  1839.     notice  the  opinions  of  Wirt  and  Taney,  above  referred  to. 

BBT  "  The  appointment  of  the  defendant  on  the  18th  April, 

wooDiuion.  1837,  was,  therefore,  strictly  constitutional,  and  I  do  doi 
consider  that  the  section  of  the  act  of  10th  March,  1837, 
limits  the  appointment  of  the  president  of  the  board  of  public 
works,  to  the  case  where  it  is  at  once  confirmed  by  the 
senate. 

"The  nomination  on  12th  March,  1838,  is  in  terms  a 
continuation  of  the  appoiniment  of  18th  April,  1837. 

"  In  whatever  light  it  is  to  be  considered,  there,  it  appears 
to  me,  that  the  term  of  office  of  the  defendant  is  expired,  aod 
that  the  plaintiff  is  entitled  to  fill  the  office  in  question, 
though  I  repeat  I  am  of  opinion  that  the  term  of  this  office 
is  from  10th  March,  1837,  and  for  every  two  years  there- 
after. 

"  It  is,  therefore,  considered,  that  a  peremptory  mandamiu  be 
issued  to  the  defendant,  Clark  Woodrooff,  commanding  him 
to  deliver  to  the  plaintiff,  Henry  Bry,  the  office  of  president 
of  the  board  of  public  works,  and  all  the  papers,  books,  docu- 
ments, plans,  etc.,  thereunto  belonging,  and  that  said 
defendant  pay  the  costs  of  these  proceedings." 

The  case  was  submitted  to  this  court  by  Mr.  MazwrtwAy  of 
counsel  for  the  plaintiff 

Hon,  C  Woodrooff,  in  proprid  personA,  denied  the  plaiotifTs 
capacity  to  sue  for  and  claim  the  office  which  he  seeks, 
because  it  has  not  been  constitutionally  or  legally  conferred 
on  him. 

2.  He  admits  the  existence  of  the  law  under  which  the 
plaintiff  claims  to  be  appointed,  and  all  the  material  facts 
alleged,  abstractly ;  but  he  insists  that  he  was  appointed  by 
the  governor  in  the  recess  of  the  senate,  in  the  month  of 
April,  1837,  temporarUyy  and  his  commission  was  to  expire  at 
the  end  of  the  next  session ;  that  in  truth  and  in  reality  the 
office  had  never  been  filled  under  the  provisions  of  the  act  of 
March,  1837,  and  could  not  strictly  be  said  ever  to  hm 
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beeome  vacant  during  the  recess  of  the  legislature ;  and  that  the  Eastbhh  Dm. 
executive  appointment,  was  not  expressly  warranted  by  law     3fay,  1839. 
or  the  constitution,  but  grew  out  of  the  necessity  of  the  case.         "^ 
His  subsequent  appointment  by  the  governor  and  senate  in    ^^^l^^„ 
March,  1838,  was  made  for  the  purpose  of  confirming  any  of 
his  acts,  which  might  be  deemed  illegal  during  the  executive 
appointment,  &c. 

S*  He  contends  that  he  holds  the  office  by  an  appointment 
of  the  governor  and  senate,  on  the  13th  March,  1838,  as 
evidenced  by  his  commission,  and  that  under  the  act  of  the 
legislature  be  is  entitled  to  hold  the  office  two  years  from  the 
date  of  this  appointment ;  it  being  the  only  one  that  has  ever 
been  legally  made.  The  words  of  the  act  are,  that  *^  as  soon 
as  may  be  after  the  passage  of  this  act,  and  every  two  years 
thereafter,  the  governor  shall  appoint  a  president  of  the  board 
of  public  works,  &c,  ^  and  these  words  must  be  applied  to 
the  appointment  of  the  governor  and  senate,  as  the  only 
legal  one  that  has  been  made. 

4.  This  appointment  is  not  a  mere  sanction  given  by  the 
senate,  of  the  executive  appointment,  as  is  contended  for ; 
but  it  is  a  distinct,  complete  and  separate  act  of  the  appoint- 
ing power  by  the  joint  action  of  the  executive  and  one  of  the 
branches  of  the  legislative  department.  An  executive 
appointment  is  complete  by  the  action  of  the  governor  alone. 
It  requires  no  confirmation,  and  the  commission  under  it 
expires  at  the  end  of  the  next  session.  CansHttUUm  of  LoU' 
istanoj  art  3,  sec,  10. 

5.  The  plaintiff  could  not  constitutionally  receive  an 
appointment  to  vacate  a  commission  held  under  a  valid  and 
legal  appointment;  and  the  governor  and  senate  have  do 
authority  to  displace  an  officer  before  the  official  tenure  of  the 
office  expires.  If  the  plaintiff  holds  any  commission  as  pre- 
sident of  the  board  of  public  works,  to  take  effect  prior  to  the 
12th  March,  1840,  it  is  utterly  null  and  void  for  want  of 
authority  in  the  appointing  power. 

JMoitm,  /.,  delivered  the  opinion  of  the  court. 
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EAtTSRii  Dirr.      The  defendant  is  appellant  from  a  judgment  ordering  a 
Majf,  t839.     peremptory  mandamus  against  him,  for  the  delivery  of  "  the 
office  of  president  of  the  board  of  public  works,  and  all  the 

It.^^     papers,  books,  documents,  plans,  &c.,  thereunto  belooging,'* 

"  """      to  the  plaintiff. 

The  question  turns  upon  the  legality  of  the  plaintiff's 
appointment  to  the  office  he  claims.  It  was  created  by  an 
act  of  the  legislature,  approved  the.  1 0th  of  March,  1837,  the 
second  section  of  which  directs,  ^^  that  the  governor,  as  aooB 
as  may  be  after  the  passage  of  this  act,  and  every  two  years 
thereafter,  shall  nominate  and  appoint,  by  and  with  the 
advice  and  consent  of  the  senate,  a  president  of  the  board  of 
public  works."  No  appointment,  however,  took  place  under 
this  act  until  after  the  adjournment  of  the  legislature ;  and 
afterwards,  to  wit,  on  the  18th  of  April,  18S7,  the  governor 
gave  a  temporary  commission  to  the  defendant.  On  the 
12th  March,  1838^  his  nomination  was  submitted  to  the 
senate  and  approved,  and  he  received  a  commission  accord- 
ingly. On  the  12th  March,  1889,  the  plaintiff,  with  the 
advice  and  consent  of  the  senate,  was  appointed,  and  his 
commission  expresses  that  he  is  *'  to  go  into  office  on  the 
18th  of  April,  1839,  at  which  time  the  commission  of  the 
present  incumbent  will  expire.'*  On  the  SOth  April,  the 
defendant  having  refused  to  surrender  the  office,  the  plaintiff 
made  application  for  a  mandamus. 

The  judge  a  quo,  after  having  heard  the  parties,  ordered  a 
peremptory  mandamus,  and  the  defendant  appealed. 

The  inferior  court  was  of  opinion  that  the  legislature  had 
directed  the  appointment  to  be  made  every  second  year  after 
the  10th  of  Marcb,  1837. 

It  does  not  appear  to  us  that  the  court  erred.  The  word 
*^  thereafter,''  in  the  second  sec|ien  of  the  act  cited,  can  have 
reference  to  two  periods  only,  viz.,  the  date  of  the  act,  or  that 
of  the  first  appointment  under  it. 

The  commission  of  the  plaintiff  assumes,  that  the  date  of 
the  first  appointment  was  the  18th  of  April,  1837.  The 
defendant  admits  this,  but  he  contends  that  the  office  is 
biennial,  and  its  duration  is  to  be  reckoned  from  the  12th 
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March,  ISSS,  the  date  of  his  second  appoiDtment.      The  Eiiitkrn  Dist. 
counsel  for  the  plaintiff  urges  that  the  defendant's  first  _  •^'y»_'^^i_ 
appointment  must  be  disregarded,  as  unconstitutional,  the         brt 
governor  having  filled  the  vacancy,  which  did  not  happen  in    ^oodtoow. 
the  recess  of  the  legislature.      Our  learned  brother  of  the 
inferior  court  has  been  of  opinion  that  the  governor  may  fill 
all  vacancies  that  exist  in  the  recess.     In  this  he  thinks  him- 
self supported  by  an  act  of  the  legislature  passed  (he  I2th 
September,  1812.     I  Moreavfs  Digesty  18. 

This  is  a  question  of  great  importance,  and  we  have  been 
prevented  from  examining  it  by  the  consideration  that  it  is 
not  necessary  to  be  acted  upon  in  the  present  case. 

The  legislature  has  not  expressly  made  the  (enure  of  (he 
office  under  consideration  biennial.  It  has  said  nothing  of 
the  tenure,  but  has  spoken  only  of  the  appointmenr,  which 
it  has  required  to  be  made  biennially.  We  have  therefore 
to  consider,  only,  whether  the  appointment  is  to  take  place 
in  every  second  year,  on  the  10th  of  March,  the  day  of  the 
date  of  the  act;  the  18th  of  April,  the  date  of  the  defen* 
dant's  first  commission ;  or  the  12lh  March,  1838,  the  date 
of  his  second  commission. 

The  judge  a  quo  correctly  concluded  that  the  duration  of 
the  office  is  to  be  reckoned  from  the  10th  of  March  every 
second  year,  because  this  date  is  a  certain  one,  and  any  other 
must  be  sought  by  computation,  and  be  liable  to  variation. 
The  word  "  thereafter,"  in  the  act,  refers  to  its  first  ante- 
cedent, to  wit,  the  passage  of  the  act.  The  judge  a  quo 
correctly  observes,  that  in  offices  for  terms  of  years  it  is 
important  that  they  should  have  a  fixed  date  of  commence- 
ment and  termination.  The  want  of  it,  as  to  various  impor- 
tant offices,  was  remedied  by  the  act  approved  the  llth  of 
February,  1825,  making  these  offices  expire  on  a  fixed  day 
periodically,  according  to  their  duration.  1  Moreau^aDigesty  1 9. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  inferior  court  be  affirmed,  with  costs. 
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I^Atnur  Dirr. 

May,  18J9. 

ARMITftOirVt 
BALDWIV, 

■1VDIC,  nc. 


ARMSTRONGS  ti.   BiULDWIN,   STIfPIO,    &C. 

APPEAL   FROM   THE   OOVRT  OP  THE   FIRIT  JUDICIAL  DUT&ICT,  JCOOS 

BUCHANAN   PRE8I01N0. 

A  ptfty  mnct  be  pot  ia  de&nlt  before  demmga  ean  be  delioedi  fertbf 
Boo-eoiQpliance  of  r  redproeel  obEgatiea. 


Where  an  act  of  pledge  traiurfiin  to  the  pledgee  all  the  pledgor's  ri 
and  interest  to  certain  notes  secured  by  mortgage,  subrogRting  him  to  all 
his  rights  of  proceeding  by  the  executory  process  to  enforce  payment  of 
the  notes,  the  pledgee  may  have  his  order  of  seizure  and  sale  in  the  nme 
manner  as  the  pledgor  could  have  had. 

This  is  an  opposition  to  executory  process.  The  defendanl 
in  the  opposition,  Joshua  Baldwin,  syndic  of  (he  creditors  of 
Thomas  C.  Swain  and  brothers,  took  out  an  order  of  seiznre 
and  sale  on  one  of  three  promissory  notes  secured  by  mortgage 
on  the  property  seized  ;  drawn  by  C.  &  A.  Armstrong,  the 
present  plaintiflb.  The  ArmatrongB  executed  this  note,  toge^ 
ther  with  two  others  *^dravm  to  the  order  of  tmd  enimdhf 
J.  R.  PuUy,''  dated  the  12th  January,  1837,  and  payable  in 
twelve,  eighteen  and  twenty-four  months.  These  notes  were 
given  in  payment  of  the  price  of  two  city  lots  which  ibey 
purchased  from  one  Henry  C.  Myers.  In  the  act  of  sale, 
Myers  sells  and  transfers  sixty  shares  of  stock  in  the  Citizens' 
Bank  to  the  purchasers,  subscribed  and  held  on  mA  lots,  and 
binds  himself  to  make  such  other  transfer  whenever  thereio 
required,  as  may  be  necessary  and  required  by  the  rules  aod 
regulations  of  the  bank.  No  other  transfer  was  ever  made ; 
there  is  no  evidence  that  Myers  was  ever  called  on  to  make 
it.  Myers  was  allowed  to  keep  possession  of  the  property 
tinder  a  lease  to  the  Armstrongs.  On  the  8th  of  August 
following,  Myers  executed  an  act  of  pledge  before  a  notary, 
in  which  he  pledged  and  pawned  said  notes  to  Joshua  Bald- 
win, syndic  of  the  creditors  of  Thomas  C.  Swain  and  bro- 
thers, and  in  case  they  ''twere  not  punctually  paid  at  maUtriifi 
he,  the  said  Myers,  transfers  to  the  said  Baldwin,  syndic,  &c. 
all  his  rights  under  the  above  act  of  mortgage^  particularly 
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snbrogatitig  tbe  said  Baldwin  to  all  his  ri^ts  of  proceeding  ^AnKsw  Diw. 
by  executory  process  to  enforce  pajmfient  of  said  notee  by    «^^«  ^^ 
seizure  and  sale  of  the  mortgaged  premises*  ^*  Awxinmom*^ 

The  plaintiffs  allege,  that  they  never  had  notice  of  this  ^L,, 
pledge  to  Baldwin,  and  are  entitled  to  all  equities  and  offsets  «nn>i«^  wm 
against  Myers^  and  that  they  have  a  claim  of  five  hundred 
dollars  for  rent  due  by  him,  which  tbey  ask  to  be  credited  on 
the  note,  together  with  twelve  hundred  dollars^  far  the  profit 
which  the  slock  in  the  Citizens^  Bank  will  readily  sett  for  if 
transferred.  They  allege  several  other  matters  in  defeoee, 
such  as  irregularities  in  the  executory  proceediogB^  ftc,  and 
pray  for  an  injunction  to  restrain  the  sale  and  prohibit  all 
further  proceedings,  until  Myers  transfers  the  sixty  shares  of 
stock,  and  their  credits  are  allowed  on  tbe  note  smed  on. 

On  the  trial  of  the  opposition  and  injunction,  the  district 
judge  was  of  opinion  that  the  ownership  of  the  notes  in 
question  was  still  in  Myers,  the  pledgor,  qoaUfied  by  the 
pledge  it  was  true,  but  in  no  manner  extinguished.  The  suit 
should  have  beea  brought  io  the  name  of  Myers.  Judgment 
was  rendered,  perpetuating  tbe  injunction,  and  the  defendant 
appealed* 

Sehmidi,  for  the  piaintiffs  in  injuDetion. 

Sirawhridg^f  amtra* 

Aostf  J.  delivered  the  opinion  of  the  court. 

The  petitioners  gave  their  three  several  promissory  notes  to 
the  order  of,  and  endorsed  by,  J.  R.  Fully  to  one  Henry  C. 
Myers,  for  the  purchase  of  real  estate.  Ttieir  vendor  retained 
possession  of  the  estate  under  a  lease,  and  moreoifer  bound 
himself  to  transfer  to  them  sixty  shares  of  the  stock  of  the 
Citizens'  Bank,  secured  by  mortgage  upon  it ;  wMch  transfer 
be  has  failed  to  make.  Myers  pledged  their  notes  to  the 
defendant  before  J,hey  became  due,  as  coUateial  security  on 
a  purchase  of  town  property.  The  defendant  toc^  an  order 
of  seizure  upon  the  first  of  those  notes,  and  the  real  estate 
for  which  they  had  been  given  was  seized  and  advertised  to 
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KAmur  DisT.  be  sold.     The  plaintiffs  alleging  that  Myers  was  justly 
Md$,  1839.     indebted  to  them  in  the  sum  of  seventeen  hundred  dollars 
▲mMtTBoiTM^  ^^^  ^^^^  ^^^  damages  for  having  failed  to  transfer  the  slock, 
«••  enjoined  the  sale  and  prayed  that  the  defendant  might  be 

smic,  BTo.  ordered  to  allow  them  in  compensation  the  sum  they  claimed, 
and  that  he  might  further  be  inhibited  from  all  further  pro* 
ceedings,  until  Myers  had  transferred  the  bank  stock  to  them. 
The  defendant  pleaded  the  general  issue,  and  the  case 
having  been  tried  in  the  first  instance,  the  injunction  was 
made  perpetual  without  prejudice  to  the  rights  of  the  defen- 
dant to  institute  all  suits  for  the  same  cause  of  action,  in  the 
name  of  H.  C.  Myers,  and  for  the  use  of  the  creditors  of  the 
insolvents  he  represented.     The  defendant  appealed. 

The  three  notes  of  the  plaintiffs  were  negotiable,  and  ihe 

evidence  shows  that  they  were  pledged  to  the  defendant 

before   their  maturity.      Not  being  at  that  time  due  and 

demandable,  no  compensation  could    take    place  between 

them  and  the  plaintiffs'  claim  for  rent.     If  the  notes  had 

bepafindefaoU  been  due,  the  damages  could  not  have  been  compensated 

wn  "£j  dSnSd  ^^^^  ii^etn,  because  they  were  not  liquidated,  and  becau* 

fortkenop-com-  moreover  the  plaintiffs  have  failed  to  show  that  they  had  put 

ciproeai  obiiga-  Myers  in  default. 

^*Wh€re  an  aet  '^^^  district  judge  was  of  o^nion  that  the  defendant  could 
of  pledge  trmM-  not  take  an  order  of  seizure  in  his  own  name,  but  must  pro- 
gee  all  the  pled*  ceed  in  the  name  of  Myers,  for  the  use  of  the  creditors  of 
Kterelit^to'oer^  ^b®  insolvents  he  represents. 

lSfb"^ortM^*  The  plaintiffs  pray  for  no  relief  on  that  account,  and  if 
■abrogating  him  they  did,  it  appears  to  us  that  the  act  of  pledge  fully  justifies 
^proeeedingbj  ^he  proceeding  of  the  defendant.  It  provides  that  if  the 
the  «*^"*^  notes  are  not  paid  at  maturity,  Myers  transfers  to  the  defendant 
force  payment  of  ofi  his  rights  under  the  act  of  mortgage^  and  subrogates  hm 
pledgee  ^^  may  particularly  to  oU  his  rights  of  proceeding  by  executory  proms 
hi*ure"a.ld'2iil  ^  ^f^ce  the  payment  of  the  notes  by  seizure  and  saU  of  the 
intheiameman-  mortgaged  premises.  This  provision  precludes  the  idea  that 
gor  ooaid  have  proceedings  were  intended  to  be  carried  on  in  the  name  of 
^*^'  Myers.     The  necessary  effect  of  the  subrogation  is  to  put  the 

defendant  in  his  place.    The  plaintiffs  had  no  cause  of  action 
and  the  judgment  must  be  reversed. 
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It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  EAnsKii  Din. 
the  district  court  be  avoided  and  reversed  and  the  injunction     JMhy,  1889. 
dissolved,  with  costs  in  both  courts  ;  and  interest  at  the  rate    oautstal. 
of  ten  per  cent,  per  annum  on  three  thousand  dollars,  from  ^us.  Ibtd  ai^. 
the  12th  January,  1838,  till  paid.  »•  »•  «^«-  "^ 


OAKET  ET.  AL.  V8.  MISSISSIPPI  AND  ALABAMA  RAILROAD  COM- 
PANY,   ET.  AL. 

APPEAL   FROM   THB   COURT   OF  TBB   FIRST  JUDICIAL   DISTRICT,  JUDGR 

BUCHANAir  PRBSIDINO. 

On  an  appeal  from  an  order  making  a  rule  absolute,  requiring  garni- 
shees to  pay  money  and  eilbcls  due  by  them  to  the  defendant,  over  to 
the  sheriff,  subject^to  the  order  of  court :  He/i,  that  no  answer  to  the 
rule  in  writing  is  required.  Their  liability  is  to  be  tested  by  their 
answers  to  interrogatories. 

An  attaching  creditor  cannot  compel  the  garnishee  to  pay  a  debt  due  by 
him  as  such  into  court,  even  after  judgment  against  the  defendant 

The  order  in  which  previous  attachments  are  to  be  paid,  must  be  first 
ascertained  before  the  last  attaching  creditor  can  obtain  judgment  against 
the  garnishee. 

This  is  an  action  instituted  by  attachment  on  fifteen  promis- 
sory notes,  issued  by  the  defendants  at  their  banking  house 
io  the  town  of  Brandon,  in  the  state  of  Mississippi,  commonly 
called  bank  notes,  amounting  to  eleven  thousand  dollars; 
and  property,  money  and  effects  attached,  in  the  hands  of 
Harris,  Lyons  &  Co.,  E.  Torke,  and  J.  Minturn,  in  New- 
Orleans,  to  a  very  large  amount,  who  were  sunmioned  as 
garnishees.  They  answered  the  interrogatories  propounded 
to  them,  touching  the  property  and  effects  of  the  defendants 
in  their  hands  fully,  and  stated  that  several  other  attachments 
had  been  previously  levied  on  the  same  property. 
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Eavtsbs  Bun.      On  the  9th  January,  18S9,  the  plaintiflb  bad  judgment 
jfojf,  tsM.     against  the  defendants  for  the  amount  of  their  claim,  which 
was  signed    on    the   12th;    on  the  11th    January,  they 
took  a  rule  on  the  garnishee  to  show  cause  why  they  should 


OAKST  VTAL. 


HIM.    AWD    AL4. 
a.  B.  CO.   XT 


Ab  not  pay  over  to  the  sheriff,  to  be  held  subject  to  the  order  of 
court,  the  amount  of  property,  goods,  rights,  credits,  moneys 
and  effects,  which  they  confessed  by  their  answers  to  interro- 
gatories to  be  in  their  hands  as  garnishees,  belonging  to  the 
defendants. 

On  the  day  fixed,  the  parties  appeared  and  the  rule  was 
tried ;  and  after  hearing  arguments  of  counsel,  it  was  made 
absolute ;  and  the  garnishees  appealed. 

O.  B.  Duncan,  for  the  plaintiffs,  contended,  that  the  appeal 
should  be  dismissed,  because  the  judgment  was  not  such  a 
one  as  authorized  an  appeal.  No  appeal  lies  from  an  order, 
or  judgment  requiring  garnishees  to  pay  money  into  court; 
especially  when  they,  by  their  answers,  confess  that  it  is  Id 
their  possession.     Code  of  PraeAce,  667. 

S.  The  garnishees  acknowledge  there  is  a  large  amount  in 
their  hands  of  property,  effects  and  moneys  belonging  to  ihe 
defendants,  but  which  is  attached  by  various  creditors.  The 
plaintiffs,  therefore,  have  the  right  to  protect  their  interests, 
and  have  these  funds  and  effects  placed  in  the  hands  of  the 
sherifl^  subject  to  such  order  as  the  court  shall  make  io  the 
case.  This  they  have  a  right  to  require;  at  least  to  have  a 
sufficient  amount  placed  within  the  protection  of  the  court  to 
meet  their  demand  and  to  pay  all  prior  attaching  creditors. 

Strawbridge  and  Pmrcty  for  the  appellants,  insisted  that 
garnishees  were  not  required  to  pay  over  moneys  or  eflects  Id 
their  possession  which  were  contested  among  creditors,  until 
it  was  finally  seittled  contradictorily  with  the  contendiug 
creditors,  to  whom  payment  was  to  be  made  and  the  amouot 
thereof. 

8*  The  garnishees  are  expressly  authorized  to  keep  posses* 
sion  of  the  property  attached  until  the  end  of  the  contest 
Cbde  of  iVodice,  267. 


Rntf  J,f  delivered  the  opinkm  of  the  court. 
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The  pUitYtlA  proceeded  againeit  the  defendants  by  attach-  Bastxrsi  Dibt, 
ment,  aad  prayed  that  Edward  Yorke  and  John  Minturn     -Way.  issg. 
might  be  cited  as  garnishees,  and  compelled  to  answer  certain 
interrogatories  contained  in  their  petition.     The  garnishees  ^• 

answered,  and  filed  with  their  answer  their  general  account  b.  r.  co.  ttal. 
current  with  the  defendants,  showing  a  balance  of  sixty-one 
thousand  seven  hundred  and  thirty-two  dollars  eighty-six 
cents^  due  in  money  by  the  said  garnishees  to  the  said  defen- 
dants, at  the  time  the  attachment  was  levied.  They  further 
answered  that  they  had  sold  six  hundred  and  sixty-two  bales 
of  eoiten,  delivered  to  them  by  order  of  the  district  court  as 
the  property  of  the  defendants,  the  proceeds  to  be  held  subject 
to  the  order  of  the  court,  in  four  previous  attachments,  upon 
claims  amounting  together  to  forty-two  thousand  five  hun* 
dred  dollars,  which  proceeds  had  not  yet  come  to  their  bands, 
but  would  probably  amount  to  the  further  sum  of  twenty 
thousand  dollars.  They  finally  stated  that  previous  attach- 
orients,  which  they  particularly  described,  had  been  levied 
upon  the  said  balance  due  and  cotton,  for  claims  against  the 
defendants,  amounting  together  to  eighty  three  thousand  five 
hundred  and  sixty-four  dollars  thirty -^four  cents. 

The  debt  due  by  the  garnishees  and  the  credits  in  their 
hands  were  attached ;  and  the  plaintiffs  having  obtained  a 
judgment  against  the  defendants,  took  a  rule  upon  the  garni- 
shees to  show  cause  why  they  should  not  pay  over  to  the 
sheriff  of  the  parish  of  Orleans,  to  be  held  subject  to  the 
order  of  the  court,  the  amount  of  property,  goods,  rights, 
credits,  moneys  and  effects,  by  them  in  their  answers  as  gar- 
nishees, confessed  to  be  in  their  possession,  belonging  to  the 
defendants,  on  the  ground  that  the  plaintiffs  having  attached 
said  property,  had  thereby  an  interest  therein  which  they 
wished  to  protect  by  all  legal  means. 

The  garnishees  filed  no  answer  to  the  rule,  but  they 
appeared  by  counsel  on  the  day  fixed  for  the  return,  and  it 
was  tried  contradictorily  with  them.  The  court  made  the 
rule  absolute,  and  the  garnishees,  John  Minturn  and  Edward 
Yorke,  after  an  unsuccessful  attempt  to  obtain  a  bew  trial, 
took  the  present  appeal. 

72  VOL.  XIII. 
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KASTKR9  DiftT.      Our  laws  do  not  require  an  answer  in  wriling  to  rules  lakeo 
May,  18SD.     against   garnishees.     Their  appearance  by  counsel  on  the 
OAKKT  KTAL.    duy  of  the  trial  is  sufficient,  and  was  so  held  by  the  court 
^-  below 

MIM.  ASD  ALA.      "ClOW. 

m.  R.  CO.  KT  At.      The  extent  of  their  liability  is  to  be  tested  by  their  answers 

On  an  nppeal         ,  ^  ''  , 

from  an   order  to  interrogatories,  when  the  truth  of  those  interrogatories  has 

makinir    a    rule        ,  ■  ..  « 

absolute. lequir-  ^^^  been  disproved. 

ing    gamisiieei      jj  jg  jjqi  shown  that  the  proceeds  of  the  cotton  sold  by  the 

to    pay     money  •  ' 

and  effects  due  garnishees  had  come  to  their  hands,  and  until  that  fact  was 
defendant, ^over  established,  no  rule  could  be  made  absolute  against  them  for 

Mbj«tto'i£rorI  ^^^^  P^*"^  ^^  ^^^  ®^®^^  attached.  Article  267  of  the  Code 
der  of  ooart :  of  Practice,  provides  that  the  sheriff  must  take  charge  and 
swer'totheruie  keep  possession  of  all  the  goods  and  effects  which  he  may 
qu'^ed!"*  ThXv  '**^®  attached,  with  the  exception  of  such  sums  of  money 
itnbiiity  is  to  be  as  may  be  due  by  the  garnishee.  Whatever  the  sheriff  is 
answers  to  inter-  directed  to  take  into  his  possession,  may  probably  be  ordered 
rogatories,         ^^  j^^  brought  into  court ;  but  this  does  not  extend  to  the 

amount  of  a  debt  due  bf  the  garnishee.     It  is  a  safe  rule  to 

adopt,  that  the  attaching  creditor  does  not  acquire  greater 

An  attaching  fig^^s  against  the  garnishee  than  the  defendant  himself  pos- 

ereditor  eannot  gesses :  and  as  the  defendant  in  an  action  against  the  garni- 

eompel  the  gar-  '  • 

nisbee  to  pay  a  shee  for  a  debt  due,  could  not  compel  him  to  bring  the  sum 
as    siidi  ^  into  claimed  into  court,    even  after   judgment,    the    attaching 

^idirm^nr  'flirt  ^^^^^^^^  cannot  enjoy  that  privilege. 

the  defendant.         Where  the  garnishee  is  about  to  leave  the  state,  he  may, 

under  certain  circumstances,  be  arrested  and  held  to  bail,  as 
,  other  defendants;  and  the  law  places  it  in    his  power  to 

release  himself  by  giving  security  or  by  depositing  the  funds 
The  order  in  in  court.  Under  the  judgment  rendered  in  this  case,  the 
attHohm^s^'arc  ^'^"^^'on  of  the  garnishee  would  be  worse  than  if  he  bad 
to  be  paid,  most  been  held  to  bail;  for  he  could  not  give  security,  but  must 
fained before  iht?  bring  the  money  into  cpurt,  there  to  await  the  inevitable 
ireVitor  w'Jl'irb-  delays  of  the  law  ;  and  the  sum  which  he  is  ordered  to  bring 
lain    judgment  into  court,  is  ten  times  as  much  as  would  suffice  to  pay  the 

against  the  gar-     ,..«••!• 

nishee.  plaintiffs'  claim. 

We  are  of  opinion  this  cannot  be  done :  The  plaintiffs 
were  fully  informed  of  the  previous  attachments,  and  the 
order  in  which  those  attachments  are  to  be  paid,  mast.be 
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ascertained  before  they  can  obtain  judgment  against  •  the  Eastkbit  Dm. 
garnishee;    under  those  judgments  they  must  proceed  as     «^foy,  i839. 
they  would  have  to  do  against  any  other  defendants. 


It  isy  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  avoided  and  reversed,  the 
rule  dismissed,  and  the  case  remanded  to  be  proceeded  in 
according  to  law,  the  plaintiff  and  appellees  paying  the  costs 
of  this  appeal. 

EusHsJ, — I  assent  to  the  judgment  of  the  court  in  this 
case,  reversing  the  judgment  of  the  district  court,  but  not  to 
all  the  reasons  on  which  the  opinion  is  founded. 


XOOBB  XT  AL. 

TV. 

rONTALBA. 


MOORE  ET  AL.  V$,  PONTALBA. 

APPBAL    FBOM    THE    OOUBT    OF   THE    flKST  JUDICIAL    blBTRlCT,    JDDfiE 

B17CHANAN   PRESIDING. 

A  final  judgment  has  the  effect  to  exclude  any  adverse  possession,  within 
the  boundaries  it  establishes;  any  subsequent  possession  must  be  by 
enclosures,  or  under  a  new  title,  to  avail  the  party. 

The  confiimation  of  a  land  claim  is  not  a  new  title,  and  will  not  avail  the 
claimant  for  the  possession,  against  a  confirmation  previously  made  by 
the  board  of  commissioners,  of  which  the  claimant  had  notice. 

Where  a  party  purchases  without  warranty,  and  without  ever  taking 
possession  under  his  title,  he  must  be  presumed  to  be  cognizant  of  the 
defects  of  the  posMssion  and  titie  of  his  vendor. 

This  is  a  possessory  action,  instituted  by  an  injunction  to 
prevent  the  sale  of  a  tract  of  land,  laid  out  into  lots  adjoining 
the  city  of  New-Orleans,  by  the  agent  of  Madame  Pontalba, 
which  is  claimed  by  the  plaintiffs,  and  of  which  they  allege 
they  were  possessed  as  owners. 


13li  571\ 
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fi4fvf(Hx  Uft«b      Tbo  daf«ndani  averred  ebe  wm  in  the  legal  pdeeenkm  o( 
M^,  1839.     said  tract  of  land»  aa  own^r^  under  a  good  and  autbeoUc  Utki 
xboRK  KT  AL.   and  she  praye  that  the  injuQciion  be  dUwoWedf  wHb  heavy 
V02ITAIBA.      damages  allowed  her. 

The  case  was  submiUed  to  the  district  judge  on  a  masB  of 
testimouy^  who  gave  judgoieot  for  the  defendaoU  The 
plaiDtiffs  appealed* 

D.  SegherSf  Gfrtma  aod  Preitofiy  for  the  plaiutiffib 

L.  Janrn,  SouU  and  Derbigm/y  for  the  defendant. 

Most,  /.y  dehvered  the  opinion  of  the  court 

The  plaintiffs  alleged  that  they  were  disturbed  in  their 
possession  of  a  certain  tract  of  land  which  they  held  and 
possessed  by  a  regular  chain  of  conveyances  from  J.  B. 
Macarty,  to  whom  il  had  been  granted  in  179d,  by  the  Baron 
de  Carondelet)  then  governor  of  the  province  of  Louisiana, 
and  tha  i  the  agents  of  i  he  defendant  had  caused  the  same  to  be 
advertised  to  be  sold  in  lots,  at  public  auction,  as  her  property. 

The  court  of  the  first  instance,  enjoined  the  sale  on  their 
application. 

The  defendant  pleaded  the  general  issue,  denied  the  plain" 
tiff's  possession,  and  averred  that  herself  and  her  father, 
Andr6  Almonaster  y  Roxas,  before  her,  had  been  in  openi 
peaceable  and  uninterrupted  possession  thereof,  since  the  year 
1782.  Judgment  was  given  against  the  plaintiffs,  as  in  case 
of  non-suit,  and  they  appealed^ 

After  a  careful  examination  of  the  proceedings  and 
evidence,  the  court  considering  that  the  fact  of  cutting  fire- 
wood upon  the  land  in  controversy,  cannot  be  held  as  a 
distinct  act  of  ownership,  when  it  is  shown  that  the  iDhabi* 
tants  of  the  city  of  New-Orleans  have  always  been  in  the 
habit  of  using  that  wood,  as  well  as  the  plaintiffs'  vendors. 
That  the  only  distinct  act  of  possession  shown  by  tbe  plain- 
tiffs, to  wit:  the  authorization  given  by  them  to  the  New- 
Orleans  and  Nashville  Rail  Road  Company  to  pass  through 
the  land,  was  done  within  the  year  that  preceeded  tbe 
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iDception  of  this  suit,  and  that  they  have  failed  to  establish  Kaivibh  Oist. 
the  possession  of  one  year,  reijuired  by  law  to  maintain  a     .if ay,  tW9. 
possessory  action.  moorb  bt  al. 

That,  on  the  contrary,  the  defendant  has  shown,  that  as  ^q^^ma. 
far  back  as  1796,  Aimonaster,  her  father,  instituted  a  petitory 
Botioo  against  J.  B.  Macarty,  for  the  land  in  controversys 
alleging  that  he  had  been  in  possession  at  thai  time,  for  more 
than  thirty  years^  which  action  appears  to  have  been  discon- 
tinued upon  the  judicial  declaration  of  the  defendant} 
disclaiming  title  aud  possession. 

That  in  1806,  her  claim  was  duly  presented  to  the  board 
of  commissioners,  and  confirmed  to  the  extent  and  under  the 
boundaries  now  claimed  by  her ;  while  that  of  the  plaintiff    a  final  Jaas^ 
was  rejected  at  that  time,  and  was  not  confirmed  until  the  fcS*\o*exciude 

year  1823.  any  adrepte  pot- 

That  in  the  year  18S1,  the  mayor,  aldermen  and  inhabi*  the  boundaries 
tants  of  the  city  of  New-Orleans,  having  taken  actual  posses-  "„y  *^£l!$!^nt 
sion  of  part  of  said  land,  under  a  sale  from  Maearly,  the  powession  must 

,  oe  by  enelosorei 

defendant  instituted  an  action  against  them,  in  which  their  or  under  a  new 
vendor,  called  in  warranty,  pleaded  the  title  under  which  the  ^||j^.*°*^  ** 
plaintiffs  now  claim,  and  a  judgment,  which  has  since  .  S^^^'j 
become  final,  was  rendered  asrainst  him.  eiaim,  it  not  a 

That  the  said  suit  and  judgment,  viewed  as  at^ts  of  owner-  ^m  not^'  avail 
ship,  had  the  effect  of  excluding  any  adverse  possession,  the  claimant  for 
under  J.  B.  Macarty*s  title,  within  the  boundaries  of  Alofion-  againit  a  eonfir- 
aster*9  claim.  That  if  the  plaintiffs  have  possessed  since,  i/m^e^y'oke 
their  possession  must  have  been  under  enclosures  before  it  ^J^on^J,  ^^^JJ 
can  avail  them,  unless  they  have  acquired  a  new  title.  which  the daim« 

That  the  confirmation  of  their  claim  in  1823,  is  not  a  new  v^^here  a  par^ 
title,  and  if  it  was,  would  not  avail  them  for  the  possession,  2ithou?"waiTan^ 
against  a  confirmation  previously  made  by  the   board  of  ^  *»^  without 

1     4.      I  •   I    %«  1      1         »  erer  taking  poi- 

commissioners,  and  of  which  Macarty  had  notice.  Kssion under hia 

That  the  plaintiffs  having  purchased  without  warranty,  p^ime?'}?  te 

and  without  ever  having  taken  possession  under  their  title,  copu»ntof  tfa« 

1         L  .  i.    1       ,  ^  -    .     <i«»««u    of  the 

must  be  presumed  to  be  cognizant  of  the  defects  of  the  poswnion    and 

possession  and  title  of  their  vendors^  ^or!        * 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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EAmas  Um.  taken  place  in  relation  to  the  appeal  in  this  caasey  I  believe 
Mag,  \m.  the  Supreme  Court  will  agree  with  me,  that  the  appeAl  i8&t 
8TATB  present  merely  devolutive.  To  obtain  a  SQdpensive  appeal, 
BV0B4SAV.  ^^®  P^r^y  appealing  must  furnish  his  security  within  (en  days 
after  the  notification  of  the  judgment.  Code  ofProdke^  578. 
7  Loumana  Reports^  448.  If  insufficient  security  be  given, 
it  is  the  same  as  if  no  security  is  given.  The  appellant  must 
furnish,  at  his  peril,  a  security  having  the  legal  requisitei 
The  uniform  practice  of  the  court  has  been  to  grant  the 
order  of  appeal  filled  up  with  such  name  as  the  appellant 
designates.  This  security  is  thereafter  Co  be  justified, 
if  called  id  question.  It  would  require  too  moch  trouble, 
and  would  be  a  waste  of  time,  to  require  proof  before  signing 
the  order.  By  considering  the  subject  in  this  light,  the 
appellee  loses  no  right,  if  the  court  has  been  surprised  (as  in 
the  present  instance)  into  signing  an  order  filled  up  with 
the  name  of  an  insolvent,  worthless  surety. 

In  this  case,  the  bond,  on  the  strength  of  which  the 
defendant  has  applied  for  a  mandamtia,  and  seeks  to  have  a 
stay  of  execution,  was  filed  twenty««ight  days  after  the 
notice  of  judgment." 

On  an  appeal  from  a  judgment,  execntion  may  be  stayed, 
provided  the  appeal  be  taken  within  ten  days  after  the  notifi- 
cation of  the  judgment,  and  provided  the  appellant  gives  h» 
obligation,  with  a  good  solvent  security  residing  within  the 
jurisdiction  of  the  court,  in  favor  of  the  appellee,  forasnm, 
and  conditioned  as  provided  in  the  articles  575,  676  and  577, 
of  the  Code  of  Practice.  Such  we  understand  to  be  the 
proper  construction  of  the  article  575. 
The    party      The  article  573  provides  that  the  appellant  must  offer  to 

pendve  appeal,  givo  such  security  as  the  court  nuiy  direct,  as  afierwaras 

dlyt  "Liter"  Ibe  providsd  in  the  Code  of  Practice. 

notifieatioD     or     yf^  bclieve  the  uniform  pi-actice  has  been,  for  the  judge 

Uke       iadrroent  ^  j   J 

l^Ye  his  obiiga-  to  take  the  surety  ofiered  by  the  party ;    any  other  mode  of 
andMhwii/ra!^  acting,  as  the  judge  is  not  empowered  in  the  last  resort  to 
Se  jS^wlStioS  ^^^^^^^^^  on  the  sufikieocy  of  the  surety,  wooM  be  atteod- 
of  the  court  for  cd  with  Unnecessary  inconvenience. 
ed^bjTiAw^^"^      '^^  appellant  is  bound  to  furnish  good  and  solvent  necani]' 
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within  the  time  provided ;  this  is  a  coadition  which  is  to  be  Eastbrk  Diit. 
performed  by  him,  without  which  execution  cannot  be  stayed.     J^t  »839. 
He  is  bound  to  know  the  solvency  of  the  person  whom  he    batbs  xtal. 
presents  to  the  judge  as  willing  to  contract  the  obligation  for       nrtCTUHci 
him.     It  is  in  vain  to  contend^  that,  in  point  of  fact,  the      coxfakt. 
appellant  can  be  supposed  to  be  ignorant  of  the  situation  of  mnstoffe^Todie 
his  surety.     He  offers  him  as  a  person  good  and  solvent,  the  ^"fc^^^^ 
judge  receives  the  surety  as  such  on  his  representation,  with*  who  is  bound  to 
out  prejudice  to  the  rights  of  the  appellee,  who  can  insist  on  cunty   offered; 
having  the  security  which  the  law  requires,  or  in  default  {^oJ^^inroffiScnL 
thereof,  execution  on  his  judgment.     If  the  surety  given  be  the     condition 
not  good  and  solvent,  the  condition  has  not  been  complied  complied    with 
with,  through  the  fault  of  the  appellant ;  and  we  think  the  S^7h?ap^iUnt! 
appellee  is  entitled  to  have  his  execution.     The  rule  is  there-  ^^^  ^^,  appellee 

*  "^  18  entitled  to  his 

fore  discharged.  execution. 

So,  if  the  sure- 
ty in  a  auspen- 
aive  appeal  bond 
is  shown  to  be 
insufficient,  the 
^^^^^^^^^^  appellee      may 

have  his  execu- 
tion immediate- 


BATRE,    ET.  AL.  VS.    LOUISIANA    INSURANCE    COMPANY. 

APPEAL    VftOM    THE    PARISH    COVRT,   FOR    THE    PARISH    AND    CITY    OF 

NBW-ORLRANB. 

Where  the  insured  settled  with  the  underwriters  for  a  partial  loss  and  gave 
up  their  policy,  without  notifying  them  of  a  claim  pending  in  the  admi- 
ralty court  for  salvage,  which,  if  successful,  would  increase  the  loss : 
Held^  that  the  insured  cannot  recover  of  the  insurers  for  any  further  loss 
they  may  sustain  on  account  of  salvage  decreed  to  the  salvors. 

Had  the  insured  notified  the  insurers  at  the  time  of  the  settlement,  of 
this  ouiBtanding  claim,  a  different  case  would  have  presented  itself. 

This  is  an  action  for  additional  loss  sustained  on  a  lot  of 
merchandize,  insured  by  the  defendants  in  the  brig  Hope, 
which  was  wrecked  on  her  return  voyage  from  Havana  to 
Mobile,  in  January,  1832.  Soon  afterwards,  the  plaintiflTs 
adjusted  their  loss  with  the  Louisiana  Insurance  Office,  at 
73  VOL.  XIII. 
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Eumnn  Ditr.  about  fifteen  hundred  dollars ;  gave  a  receipt  thereCMr,  and 
■**"y»  *^^'     returned  the  policy  of  insurance.     In  the  meantime,  suit  hid 
BATHE  KTAL.    ^^^  lustituted    (bj  the  pilots  and  others  who  saved  the 
v§.  vessel  and  cargo  from  total  ruin,  when  stranded  near  Mobile 

coxFAVT.  pomt,)  in  the  Court  of  Admiralty  for  salvage,  and  the  court 
awarded  them  one-third  of  the  valt^  of  the  ship  and  cargo, 
which  were  valued  at  fifteen  thousand  two  hundred  and 
ninety-nine  dollars  fifty  •eight  cents,  which  decree  was  affirm- 
ed by  the  Supreme  Court  of  the  United  States.  See  10| 
Peteri  ReporU,  108. 

The  plaintifis  share  of  this  loss  amounted  to  one  thoasaod 
two  hundred  and  sixty-five  dollars  sixty-two  cents,  for  which 
they  claim  judgment  against  the  defendants;  the  amouot 
being  still  covered  by  the  policy  of  insurance,  but  which  they 
had  already  given  up  on  the  former  settlement. 

The  defendants  pleaded  a  general  denial.  It  appears  from 
the  evidence  of  this  case,  that  the  vMwrers  were  never  apprised 
of  the  pendency  of  the  suit  for  salvage,  and  no  mention  was 
made  of  it  in  settling  the  former  claim  of  the  plaintiffs. 

The  parish  judge  gave  judgment  for  the  plaintiffs,  and  the 
defendants  appealed. 

Benjammy  for  the  plaintiffs,  insisted  that  the  amount  claim- 
ed was  for  a  loss  happening  by  a  peril  insured  against  It 
was  not  known  at  the  former  settlement  and  adjuslmeDt  of 
accounts,  and  could  not  then  be  adjusted. 

Strawbridgef  ctrntroy  contended  that  the  mere  delivery  up  and 
possession  of  the  policy  by  the  defendants,  furnishes  a  pre- 
sumption of  payment  or  remission  of  the  debt.  LouiaaM 
Code,  2195. 

2.  Where  a  settlement  takes  place  and  the  policy  surren- 
dered, it  is  an  adjustment,  tecAntcoffy  so  called.  PAtfi^M 
/fuurance,  500.  Such  an  adjustment  cannot  be  set  aside, 
but  for  fraud  or  a  mistake  of  facts  unknown  at  the  time. 
Here  the  plaintiffs  knew  of  the  pendency  of  the  suit  for 
salvage,  and  failed  to  notify  the  defendants.     PkUlipSy  501. 
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EuaUSy  J.y  delivered  the  opinion  of  the  court.  Eastsiik  Dut. 

The  plaintiffs,  residing  in  Mobile,  Alabama,  on  the  16th     *^fly»  '8^- 
of  January,  1832,  effected  insurance  with  the  defendants  on        ,^.,„ 
merchandize  shipped  on  board  the  Hope,  for  the  sura  of  two  '^* 

^*^  ^    '  I.A.  IirSVRAlfCB 

thousand  seven  hundred  and  fifty  dollars:  a  loss  having  comfaht. 
occurred,  the  claim  of  the  plaintiffs  was  adjusted  by  the 
defendants  in  the  sum  of  fifteen  hundred  dollars,  which  wos 
paid,  and  the  policy  was  delivered  up.  Previous  to  the 
adjustment,  a  libel  had  been  filed  against  the  Hope  and  cargo 
for  salvage,  (which  had  been  made  on  the  voyage  insured,) 
in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Alabama.  Judgment  was  rendered  for  the  iibeU 
ants,  and  the  plaintiffs,  claimants  in  the  suit  in  admiralty, 
took  an  appeal  to  the  Supreme  Court  of  the  United  Stales, 
in  which  the  decree  of  the  court  below  was  affirmed.  The 
plaintiffs  having  been  bound  to  pay  this  judgment,  and  hav- 
ing paid  it,  have  brought  suit  against  the  insurers;  they 
allege  that  this  matter  was  not  included  in  the  adjustment 
made  in  1832,  and  that  the  policy  was  delivered  up  to  the 
insurers  under  the  erroneous  impression  that  the  salvage 
claimed  was  unfounded  and  could  not  be  sustained.  The 
receipt  on  the  policy  is  for  one  thousand  five  hundred  and 
five  dollars  forty-two  cents  in  full,  for  loss  stated  above ;  and 
by  the  statement  it  does  not  appear  that  this  claim  for  sal- 
vage is  expressly  included  ;  a  claim  for  salvage  was  included, 
which  had  no  connection  with  that  which  was  the  subject  of 
the  suit  in  admiralty. 

There  is  no  evidence  which  proves  that  the  defendants 
had  nolice  of  this  suit,  which  it  appears  the  plaintiffs  con- 
ducted entirely  in  their  own  way  and  on  their  own  account. 
Had  they  notified  the  defendants,  at  the  time  of  the  settle-     "*«*  l!l*J"~* 

.  i.y«.  I J  ''C"  notiGea  the 

ment,  of  this  outstanding  claim,  a  different  case  would  have  inmren  at  the 
presented  itself;  but  construing  the  agreement  as  the  plain-  {{"ment  of  ihu 
tiffs  themselves  have  executed  ii,  we  must  consider  it  as  con-  °I*l***"**jp6     ^ 

CI  Aim,  ■  Qin^mit 

elusive  on  their  claims  under  the  policy.     Had  they  consi-  eaie  would  have 
dered  the  suit  in  the  admiralty  court  of  Mobile  to  have  been  P'*'®"** 
conducted  by  them  on  account  of  the  underwriters,  is  it 
possible  that  they  would  not  have  notified  them  of  its  exis- 
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EiffTsiui  DisT.  tence,  and  as  prudeat  men,  have  coDsulted  them  as  to  ils 

MtHf,  1839.    maDagement,  and  have  called  upon  them  for  the  expendi- 

BAULLi  JET  ^  ^^^^  incident  to  it  1    We  are  forced  to  the  conclusion  that 

^-  the  plaintifis  have  no  claim  whatever  on  the  defendaots  for 

HAOAH. 

the  causes  set  forth  in  their  petition.  The  judgment  of  the 
parish  court  i8>  therefore,  reversed,  and  judgment  is  eotered 
for  the  defendants,  with  costs  in  both  courts. 


BARBLLl  F.T  AL.  V8.  HAOAN. 

▲PPKAL   FAOM   THK  OOUKT  OV  THE   VIRST  iUDlciAL   DISTRICT,  JODflX 

BUCHANAN    PRB8ID1NO. 

A  general  average  contribation,  arisee  from  acacrifice  deliberately  oudeof 
property  of  one  of  the  parties  in  the  adventure,  for  the  benefit  of  the 
others,  whereby  his  loss  is  their  gain. 

The  owners  of  slaves  are  bound  to  contribute  for  them  to  a  general  averagei 
occasioned  by  a  jettison  from  the  ship  in  which  thej  are  ehipped,  and 
on  board  at  the  time. 

This  is  an  action  by  the  agents  and  consignees  of  the 
brig  Chapman,  for  contribution  to  a  general  average,  occa- 
sioned by  a  jettison,  for  the  preservation  and  safety  of  said 
vessel,  which  got  on  the  rocks  on  the  coast  of  Florida,  io  her 
voyage  from  Charleston  to  New*Orleans,  in  December,  1837. 

The  plaintiffs  allege,  that  the  loss  by  the  jettison  was  three 
thousand  two  hundred  and  ninety  dollars  ;  that  the  defeodant 
had  twelve  slaves  on  board,  worth  six  thousand  dollars,  and 
his  proportion  amounts  to  nine  hundred  and  forty *eight  dollars 
and  seventy  cents,  for  which  they  pray  judgment. 

The  defendant  pleaded  the  general  issue.  The  loss 
was  proved,  and  the  principal  question  to  be  decided,  m 
the  owner  of  slaves  liable  to  contribute  to  (he  general 
average  loss  in  a  case  like  this  ? 
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The  district  judge  decided  in  the  aflbmativey  and  the  fiAmui  JDut. 
defendant  appealed.  >^^>  iSM- 


MAMMLU  IT  AL. 
■ASAV. 


^otte,  for  plaintiff)  cited  Abbott  on  SMppmgy  page  S66,  ac 
authorities  there  referred  to,  in  support  of  the  case. 

R.  Huntt  for  the  appellant. 

EuitiSf  J.y  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  defendant  for  contribution  to 
a  general  average,  occasioned  by  a  jettison  from  the  brig 
Chapman,  while  on  the  rocks  on  the  coast  of  Florida,  on  her 
voyage  from  Charleston  to  this  port.  The  defendant  had  on 
board  the  Chapman,  twelve  slaves ;  they  were  shipped  under 
a  bill  of  lading. 

The  only  point  presented  to  our  consideration  by  the  coun-* 
eel  is,  that  of  the  liabilities  of  slaves  to  a  general  average 
contribution,  for  goods  necessarily  thrown  overboard  at  sea, 
for  the  general  benefit. 

A  claim  for  a  general  average  contribution,  arises  from  a  Ageneni  av« 
sacrifice  deliberately  made  of  the  property  of  one  of  the  par-  uolirariKBfrom 
ties  concerned  in  the  adventure,  for  the  benefit  of  the  others,  Seratei^  madcof 
and  whereby  his  loss  is  directly  converted  to  their  gain,  propertj  of  one 
Stevens  an  Average^  part  1,  chap,  1,  sec.  1.  Ske  ^JSrentai^ 

As  to  what  is  or  is  not  liable  to  this  contribution,  depends  ^^J^  ^l^^ 
on  the  laws  and  usage  of  the  sea.  whereby  bis  lou 

Among  the  Romans,  with  whom  the  condition  of  slaves  "Theovlaenof 
was  very  much  modified,  the  owners  of  slaves  were  bound  to  JlJ*TOniribute"for 
contribute  for  them  to  a  general  average.  them  to  a  gene- 

Emerigon  asserts  the  same  doctrine,  in  his  treatise  on  casioned  Ij  a 
insurance,  which  is  confirmed  by  the  late  Lord  Tcnterden,  in  i^p'^rn^rbich 
his  work  on  shipping.  Emerigony  chap.  12,  sec  42,  sec.  9.  *^7  "^i!?!!^!^ 
Abbot  on  Shippingy  S56.  ^  the  time. 

The  authorities  cited  by  Emerigon,  are  conclusive  on  the 
subject. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiSrmed,  with  costs. 
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fiinsmv  llm. 
•1%,  1839. 


ncBouov. 


EDWARDS   V9.    NICHOLSON. 

AFPEAIi    ftLOU   THB    COOElT  OV   THB   VIKIT  JODtCIAX.  BIlTEICT,  JVDOS 

WATTS  PftMIDINO. 

■ 

All  officer  of  court  ii  liable  to  be  nud  in  any  court  of  oompetent  juriidic* 
tion  fbr  a  breach  of  duty,  or  for  any  injury  or  tort  committed  by  him  in 
the  coaree  of  hii  official  duties. 

The  marshal  of  the  United  States  is  liable  to  be  sued  in  an  action  for 
damages,  in  a  state  court  of  competent  jurisdiction,  for  failing  and  reiii- 
sing  to  deliver  and  convey  to  the  plaintiff  certain  property  which  he 
purchased  at  the  marshal's  sale,  made  under  a  judgment  of  the  Uoited 
States  District  Court  for  Louisiana. 

Hof/,  J,  dissenting — ^Was  of  opinion  the  state  courts  had  no  jurisdiction  of 
this  case,  not  even  of  the  daim  for  damages ;  that  the  whole  robjed 
matter  belonged  exclusively  to  the  Distiict  Court  of  the  United  Statea 

This  18  an  action  for  damages,  and  to  compel  the  defen- 
dant, as  marshal  of  the  United  States  for  the  Eastern  District 
of  Louisiana,  to  deliver  up  and  make  a  legal  title  to  a  plan- 
tation and  slaves,  which  he  adjudicated  to  the  plaintiff  under 
a  judgment  and  execution  of  the  United  States  District 
Court,  on  the  )E4th  May,  1834. 

The  plaintiff  alleges,  that  he  has  tendered  the  purchase 
money,  and  demanded  of  the  defendant  to  deliver  and  exe- 
cute a  conveyance  or  title  to  the  premises,  which  the  latter 
has  constantly  refused  and  neglected  to  do,  to  his  great 
damage  of  one  hundred  and  fifty  thousand  dollars.  He 
prays  judgment,  compelling  the  defendant  to  make  a  con- 
veyance, and  to  deliver  him  a  title  and  the  possession  of  said 
plantation  and  slaves,  and  for  his  damages.  The  defendant 
admitted  the  sale  and  adjudication  of  the  plantation  and 
slaves  to  the  plaintiff,  but  avers  he  has  wholly  failed  to  com- 
ply with  the  terms  thereof,  or  to  tender  the  purchase  money. 

He  further  avers,  that  in  consequence  of  the  plaintiff's 
failure  to  comply,  he  re-advertised  the  property  for  sale, 
which  was  ultimately  stayed  by  an  injunction.  That  said 
injunction  was  still  pending  in  the  United  States  District 
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Court  when  he  went  out  of  the  ofSce  of  marshal  in  1835 ;  £Ammv  Dm. 
and  that  plaintiff  has  asserted  his  .right  to  his  bid  or  adjudi-     May,  1889. 
cation  in  that  court,  and  which  has  been  denied  him  by  a      bdwards^^ 

judfifment  rendered  there,  and  is  now  a  bar  to  this  action.  ^' 

ncBoisoir* 

He  further  avers  that  this  action  is  malicious  and  vexatious, 
and  intended  to  vex  and  harass  him,  by  reason  of  which  he 
has  sustained  damages  in  the  sum  of  one  thousand  dollars, 
for  which  he  prays  judgment  in  reconvention. 

Wheu  the  cause  came  on  for  trial,  it  was  suggested  to  the 
court  that  it  was  without  jurisdiction,  and  all  the  evidence 
offered  was  excluded,  until  the  question  of  jurisdiction  was 
first  settled.  The  plaintiff's  counsel  excepted  to  this  course 
of  proceeding. 

The  district  judge  was  of  opinion  that  the  state  courts 
were  without  jurisdiction  of  the  matters  set  up  in  the  peti- 
tion ;  and  that  the  United  States  Court  alone  could  decide 
and  determine  whether  its  officer  had  acted  properly  or  other- 
wise in  refusing  to  make  a  conveyance  and  complete  the 
sale  by  delivering  title  and  possession  to  the  purchaser  under 
process  issuing  from  that  court. 

There  was  judgment  of  dismissal,  and  the  plaintiff 
appealed. 

Hmnm  for  the  plaintiff,  contended,  that  by  the  adjudica- 
tion of  the  plantation  and  slaves,  his  right  to  it  was  perfect. 
This  gave  a  legal  title  to  the  property  by  the  operation  of 
law,  which  could  not  be  made  more  binding  by  the  act  of 
sale  itself;  but  it  was  the  duty  of  the  defendant  to  pass  an 
act  of  sale  and  deliver  possession  to  the  plaintiff.  The  state 
laws  are  binding  on  the  United  States  marshal  when  not 
controlled  by  an  act  of  congress.  Lomriana  Code^  691,  695. 
Judiciary  Jlet  of  Congress  of  1789,  sections  28  and  S4. 

2.  The  marshal  is  liable  in  action  for  all  defaults  and  mis- 
feances  in  office,  of  himself  and  deputies.  He  may  be  sued 
in  the  state  courts  for  trespass,  tort  or  injury  caused  by  him, 
or  for  any  default  or  misfeasance  committed  under  color  of 
his  office.  Even  a  sheriff  may  be  sued  in  a  different  court 
than  that  under  which  he  acted,  for  wrongfully  executing 
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EAinu  Dm.  process.    Bee  Clark's  Executors  vs.  Morgan.    4  JMoriia,  19. 
My.  1M9.     7  ibid,  446.    2  Martin  JV.  S.,  422.  2  Lomrima  IZqwrti,  200, 
S50.    4  ibid,  81.    7  iWd,  629. 


KDWARDS 
HICaOLROV. 


C.  Jtf.  Canradf  for  the  defendant.  The  first  questioD  is, 
has  the  District  Court  jurisdiction  1  It  is  conceded,  if  this 
was  an  action  sounding  in  damages  for  an  act  of  misfea- 
sance, &c.  the  court  a  qua  had  jurisdiction.  But  this  case 
goes  further ;  it  claims  the  spedfie  pefformanee  of  a  duty  or 
act  by  the  marshal  in  his  official  capacity  as  a  ministerial 
officer  of  the  United  States  Couit,  which  alone  can  supervise 
and  control  his  official  acts.  The  plaintiff  cannot  have  his 
action  for  damages  and  for  a  specific  performance  of  an  official 
act  by  the  marshal.  In  relation  to  this  last  object  of  the  suit, 
the  state  court  is  clearly  without  jurisdiction.  The  two 
demands  are  entirely  inconsistent,  and  cannot  be  cumulated 
in  the  same  suit,  or  maintained  in  the  state  courts  in  two 
separate  ones.     Code  of  Practke^  149.  7  Martin^  JV*.  &,  403. 

2.  The  character  of  the  two  demands  are  so  different,  that 
in  all  the  other  states  or  countries  where  the  common  law 
prevails!,  one  of  them  would  have  to  be  sought  in  a  court  of 
equity  and  the  other  in  a  court  of  law ;  and  a  pendency  of 
the  one  would  be  a  bar  to  the  institution  of  the  other. 
Story^s  Equity  Jurisprudence^  vol.  2,  pp.  26,  30. 

S.  The  plaintiff  claims  damages  for  the  delay  in  making 
the  title,  to  wit:  the  loss  of  a  crop;  so  that  it  will  be  per- 
ceived that  tliese  damages  result  from  the  defendant's  delay 
in  executing  the  act  of  sale.  He  cannot  receive  damages 
unless  he  receives  the  thing  itself;  for  they  are  accessory  to 
the  refusal  to  perform  what  is  required.  If,  therefore,  the 
court  cannot  decree  the  specific  performance  of  the  act,  by 
the  marshal,  compelling  him  to  deliver  the  thing,  it  has  no 
jurisdiction  of  a  demand  for  damages,  caused  by  the  delay 
iti  delivering  it,  or  the  non-delivery. 

EusHSf  J.  delivered  the  opinion  of  ihe  court. 
The  plaintiff  alleges  that  at  a  public  sale  made  on  the 
24th  of  May,  1834,  the  defendant,  marshal  of  the  United 
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States  for  the  Eastern  District  of  Louisiana,  sold  to  the  peti-  Eastxrh  Dist. 
tioner,  the  last  and  highest  bidder,  a  certain  plantation  and     ^gy,  i839. 
slaves  for  the  sum  of  thirty  thousand  and  one  dollars ;   that      xdwaium 
though  the  purchase  money  has  been  tendered  by  the  plain-     ^ricHOLtoir. 
tiff  to  him,  the  defendant,  as  marshal,  he  has  refused  to 
convey  or  deliver  to  him  the  properly  purchased,   though 
often  requested,  to  the  damage  of  the  plaintiff  one  hundred 
thousand  dollars ;  that  he  had  thereby  lost  the  benefit  of  two 
crops,  and  that  his  damages  during  the  last  year  by  reason 
of  the  premises,  amount  to  the  sum  of  fifty  thousand  dollars. 
The  plaintiff  prays  that  the  defendant,  John  Nicholson,  be 
decreed  to  deliver  up  and  convey  to  him  the  plantation  and 
negroes  thus  sold,  on  the  payment  of  the  purchase  money, 
which  the  plaintiff  is  now  ready^and  willing  to  pay,  and  that 
he  be  condemned  to  pay  one  hundred  and  fifty  thousand  dol- 
lars damages  for  his  illegal  acts  in  the  premises.     There  is 
also  a  prayer  for  general  relief.     There  are  references  in  the 
petition  which  show  that  the  property  was  offered  for  sale 
under  process  issued  on  a  judgment  obtained  in  the  District     ^„  omcer  of 
Court  of  the  United  States  for  the  Eastern  District  of  Lou-  P®""^  is  liable  to 

be  sued  m  any 
isiana.  court  of  eompe- 

The  judge,  considering  the  case  before  him  as  an  excep-  for^i^aoh'of 
tion  taken  ore  tenus  to  the  lurisdiction  of  the  court,  dismissed  f*l!f»  °''  ^°''f"I 

J  '  injury    or     tort 

the  petition  on  the  ground  of  the  want  of  jurisdiction.  oommiited    bj 

A  1     .,,.        .1.1  i.     I       i.         !•      •        1^  himinthecourte 

Admitting  that  the  court  of  the  first  district  has  no  power  of  hisoffieiaidii- 
to  compel  the  oflScer  of  another  court  to  perforin  a  ministerial  ^'^-^^  nwnhal 
act  in  relation  to  matters  dependent  in  and  cognizable  by  of  tbe    United 

1  •    1  ^  11  t  I         i».         •  f   11     States  18  liable 

that  court,  it  by  no  means  follows  that  tbe  officer  is  not  liable  to  be  sued  in  an 
to  be  sued  in  any  court  of  competent  jurisdiction  for  a  breach  TCg^^in^V^'Ste 
of  duty,  or  for  any  injury  or  tort  committed  by  him  in  the  court  of  oompe- 
course  of  his  official  duties.  There  might  be  cases  where  for  failing  and 
the  latter  court  would  not  proceed  in  the  suit,  but  await  the  HTer'"and°conI 
decision  of  the  court  under  the  process  of  which  the  act  was  T®?  *°  •***  P'**"" 

■  tin  certain  pro- 

performed;  this  would  be  a  question  of  comity  and  notof  perty,  which  he 
jurisdiction.  We  are  not  aware  that  the  official  acts  of  the  mi^htO's  "nie^ 
marshal  of  the  United  States  are  entitled  to  any  exemption  PJ^*^   "°^?lu* 

'^  judgment  of  the 

from  the  responsibility  of  public  officers  executing  the  process  xJmted     statea 

^  Dirtrict      Coart 

Ot  a  court.  for  lx>uisiana. 
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EjLmBH  Dmt.      It  is  said  that  the  action  for  damages  is  prescribed.    Pre- 

"^y*  *^^'     scripiion  was  not  pleaded  in  the  court  below :  the  cause  is 

BDWAWM      before  us  solely  on  the  question  of  jurisdiction.     If  the  plea 

sicnouoar.     ^^  prescription  was  made  in  this  court,  the  plaintiff  has  the 

right  to  have  the  cause  remanded  for  trial  upon  that  plea.   It 

is,  therefore,  ordered  that  the  judgment  of  the  District  Court 

be  reversed,  and  the  cause  remanded  for  further  proceediogs*; 

the  appellee  to  pay  costs. 

Rostf  /.,  dissenting. — I  think  with  the  district  judge,  that 
he  could  not  entertain  jurisdiction  of  this  case,  even  for 
damages,  unless  the  plaintiff  had  alleged  in  his  petition  that 
.  the  District  Court  of  the  United  States  had  ordered  the 
defendant  to  make  the  conveyance  and  delivery,  and  that  the 
defendant  refused  to  do  so. 

Without  this  allegation,  the  marshal  mtist  be  presumed  to 
have  done  his  duty.  Whether  he  has  or  has  not,  is  a  matter 
between  him  and  the  court  to  which  he  belongs,  which  I 
conceive  we  have  no  power  to  determine  in  any  case.  We 
must  hold  him  to  be  the  organ  of  the  court,  until  that  court 
decides  (hat  he  has  ceased  to  be  so. 

Under  this  view  of  the  situation  in  which  the  defendant 
stands,  I  cannot  separate  the  oj£cer  who  obeys  and  executes 
orders,  from  the  court  which  gives  them.  His  acts  and  his 
omissions  are  the  acts  and  omissions  of  the  court.  The  refu- 
sal of  the  marshal  in  this  instance  to  make  a  sale  and  deli- 
very of  the  property  in  controversy,  is  the  refusal  of  the 
District  Court  of  the  United  States  to  cause  that  sale  and 
delivery  to  be  made.  That  refusal  cannot  subject  the  defen- 
dant to  an  action  of  damages. 

The  District  Court  of  the  United  States,  having  first  taken 
cognizance  of  the  suit  under  which  the  property  was  sold, 
has  exclusive  jurisdiction  of  all  proceedings  arising  therein ; 
and  the  tUk  and  delivery  of  the  property  sold  under  execution, 
are  proceedings  in  the  suit.  M'Kim  vs.  Yoorhees,  7  Cranck, 
289.    Wayman  vs.  Southard,  10  Wheaton^  1. 

If  the  remedy  afforded  to  the  purchaser  is  not  as  complete 
as  it  would  be  under  a  sheriff's  sale,  the  difference  arises  from 
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the  peculiar  organization  of  the  federal  judiciary,  and  all  Eabtsut  Din. 
ooQfiiderations  of  occasional  private  loss,  or  inconvenience  on    ^gy»  »39. 
account  of  its  insufficiency,  must  give  way  to  the  paramount 
reason  of  state,  which  requires  that  the  two  jurisdictions 
should  be  kept  distinct  and  separate. 

I  am  of  opinion  that  the  judgment  of  the  district  court 
ought  to  have  been  affirmed. 


BERVAHBIX 

ITAL. 

V§. 

BIBCOCK  Wt  At, 


IlfiRNANDE2  ET  At.  V8.  BABCOCR's  EXECUTORS. 

AFPBAL   FROM  TUB  COUBT  OF   FBOBATBS,   FOR  TUB   FARI8U  AND    CITT    OF 

NBW-ORLBAM8. 

Where  a  merchant  ordered  a  riiipment  of  articles  in  HaTana,  to  his  houm 
in  New-Tork,  and  was  privy  to  selecting  and  making  up  the  invoices,  he 
cannot  afterwards  object  to  the  quantity  of  any  of  the  articles  composing 
them. 

So,  if  the  shipper  furnished  false  invoices  to  the  consignee,  for  part  of  the 
cargo,  with  the  privity  of  the  buyer,  when  the  true  ones  were  sent  with 
the  bills  of  lading,  it  cannot  affect  the  validity  of  the  contract  between 
the  shipper  and  buyer. 

But  where  a  contract  grows  out  of,  and  is  connected  with  an  illegal  or 
immoral  act,  or  is  in  part  only  connected  with  tlie  illegal  consideration, 
and  growing  immediately  out  of  it,  though  it  be  a  new  contract,  it  is 
equally  tainted,  and  a  court  of  justice  will  not  lend  its  aid  to  enforce  iL 
11  Wheaton,  Z5S, 

A  merchant  ordered  a  shipment  of  colonial  articles  of  produce  from 
Havana,  to  his  house  in  New-Tork,  and  to  draw  on  it  for  reimbursement. 
The  shipper  consigned  the  cargo  to  a  special  agent,  with  directions  not 
to  deliver  it  to  the  consignees,  unless  the  bills  were  accepted  and  their 
payment  secured,  but  to  sell  it  on  hu  (i.  e.  the  shipper's)  aeeounl ;  and 
the  cargo  was  thus  sold  at  a  loss  :  Htld^  that  the  buyer  was  bound  for  the 
loss  and  charges ;  as  his  house  neither  accepted  the  bills,  or  offered  any 
security  for  their  payment,  when  notified  of  the  arrival  of  the  goods. 
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fiASTBRH    Dm. 

May^  1839. 

BIBKAITDEX 


BABCOCK  BT  ALi 


This  is  an  action  instituted  in  the  Court  of  Probates  against 
the  executors  of  the  estate  of  the  late  Henry  Babcock,  to 
recover  the  balance  of  an  account  amounting  to  one  thousand 
six  hundred  and  seventy  dollars,  on  an  adventure  of  goods, 
ordered  by  Babcock  while  in  Havana,  in  1834,  to  a  mercan- 
tile  house,  in  which  he  was  concerned,  in  New-York. 

The  plaintiffs  furnished  and  shipped  the  goods,  in  obedience 
to  the  following  letter : 

''  Havana,  6th  February,  1834. 

^'  Oentlemen-^Desirous  of  making  an  experiment  of  the 
New-York  market,  for  some  articles  of  the  produce  of  your 
island,  I  agree  to  the  terms  of  doing  business  for  me,  which 
you  have  proposed,  say  two  and  a  half  per  cent,  for  purchas- 
ing, and  one  and  a  half  per  cent,  for  drawing ;  and  now 
authorize  you  to  take  up  a  vessel  for  me,  and  load  her  for 
New-York,  with  three  to  three  hundred  and  fifty  hogsheads 
molasses,  one  hundred 'and  fifty  boxes  of  sugar,  forty  or  fifty 
thousand  segars,  and  a  few  boxes  of  sweetmeats,  consigning 
the  same  to  my  friends,  Messrs.  Roman  Watson  &  Co.,  of 
New-York,  and  giving  them  timely  advice  for  insurance. 
For  your  reimbursement  for  the  cost  of  said  cargo,  you  will 
please  draw  at  sixty  days  sight  on  said  gentlemen,  to  which 
effect,  I  have  this  day  given  you  a  letter  of  credit  for  them. 

"Very  respectfully,  &c., 

"Henkt  Babcock." 

In  compliance  with  this  letter  and  order,  the  plaintiffs 
made  up  a  cargo  and  shipped  it  per  the  brig  Francis,  to  the 
address  of  Messrs.  Roman  Watson  &  Co.,  New- York,  and 
filled  up  the  bills  of  lading  and  invoices,  to  order,  and 
enclosed  them  to  W.  W.  Russell,  Esq.,  with  directions  ''not 
to  hand  them  over,  unless  Watson  &  Co.  were  willing  to 
accept  their  drafts,  and  he  considered  them  perfectly  good  to 
pay  said  drafts  at  maturity ;  and  if  no/,  to  dispose  of  the  cargo 
for  our  (their)  account,  on  the  best  terms  you  can,  and  as  your 
good  judgment  may  dictate.'* 

When  the  vessel  and  cargo  reached  New-York,  in  the 
spring  of  1834,  the  house  of  R.  Watson  &  Co.,  was  laboring 
under  the  pressure  of  the  times,  and  had  suspended  payment. 
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On  beings  notified  of  the  arrival  of  the  cargo,  (hey  made  no  Bimiiir  Dist. 
propoeition  to  receive  the  goods,  and  refused  acceptance  and     May,  1839. 
payment  of  the  drafts.     The  articles  were  sold  by  Russell^     hkbhawde* 
the  agent,  as   instructed,  and   the  net  proceeds  deducted,        stal. 
leaves  a  balance  still  due  on  the  shipment,  of  one  thousand  babcook  xtax. 
six  hundred  and  seventy  dollars,  'for  which  judgment  is 
prayed. 

The  executors  resisted  payment.  It  was  proved  that 
Babcock  was,  at  the  time  he  ordered  the  goods,  a  member  of 
the  New-York  house. 

The  plaintifTs  had  judgment  for  the  sum  of  one  thousand 
three  hundred  and  fifty-nine  dollars,  mlh  nUerestf  and  the 
defendants  appealed. 

L.  Peirce^  for  the  plaintiffs,  insisted  on  the  affirmance  of 
the  judgment  below,  with  interest.  The  plaintiffs  were  the 
mandatories  of  Babcock,  and  made  advances  and  took  up 
bills  on  his  account.  The  Louisiana  Code^  artich  2994, 
expressly  says,  **  If  the  attorney  in  fact  (or  mandatory)  has 
advanced  any  sum  of  money,  for  the  affairs  of  the  principal, 
the  latter  owes  the  interest  of  tt,  from  the  day  on  which  the 
advance  is  proved  to  have  been  made." 

T.  Slidellj  for  the  defendants,  contended  that  the  conduct 
of  Hernandez  &  Co.,  in  changing  the  destination  and  con- 
signment of  the  cargo,  placing  it  in  the  hands'of  Russell,  and 
ordering  him  to  sell  it  at  his  own  discretion,  for  their  account, 
was  a  stoppage  in  transitu,  and  rescinded  the  whole  contract; 
that  in  the  said  proceedings,  Hernandez  &  Co.  could  not  be 
considered  acting  as  Babcock's  agent,  but  adversely  to  him, 
and  in  the  character  of  vendors. 

2.  That  even  if  the  plaintiffs  could  be  considered  as  stop* 
ping  (he  goods  and  changing  their  destination  for  Babcock's 
benefit,  and  as  his  agent,  they  should  have  instructed 
Russell  to  wait  Babcock's  orders,  and  not,  as  they  did,  to  sell 
the  same  for  plaintiff's  account. 

3.  The  plaintiffs  have  exceeded  defendants  written  order, 
which  was  to  ship  from  forty  to  fifty  thousand  segars,  whereas 
they  shipped  ninety  thousand. 
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Kinvur  Dnr.      4.  It  is  Dot  shown  that  the  amount  charged  in  the  invoices 
■^^»  \^^'     was  the  price  actually  paid  by  plaintiffs,  in  purchasing  for 
uBHAHBBs     Babcock's  account ;   at  the  most,  it  would  seem  that  the 
value  of  the  goods  merely  is  shown. 

6.  It  appears  that  Hernandez  &  Co.  made  up  the  invoices 
below  value,  (or  sham  invoices,)  to  defraud  the  revenue  of 
the  United  States.  It  does  not  appear  whether  Babcock  was 
parly  to  the  fraud ;  but  in  either  case,  a  contract  tainted  with 
such  circumstances,  cannot  form  the  subject  of  a  claim 
before  a  court  in  the  United  Statea 

6»  The  decision  of  the  judge  of  Probates  is  enroneou%  in 
allowing  interest  on  an  unsettled  account. 

7.  It  has  been  expressly  decided,  that  judgment  cannot  be 
given  for  mtere$tf  on  an  unliquidated  demand ;  not  even  to 
run  from  the  date  of  judgment  See  two  cases  in  4  LoumoM 
Reportiy  129,  140. 

Eustkj  J.,  delivered  the  opinion  of  the  court. 

In  Havana,  on  the  6lh  of  February^  1834,  the  deceased, 
Henry  Babcock,  gave  an  order  to  the  plaintiffi,  merchants  in 
that  place,  to  make  a  shipment  of  certain  articles  of  colonial 
produce,  to  Roman  Watson  &  Co.,  of  New-Tork,  and  to  draw 
on  that  firm  for  their  reimbursement 

The  shipment  was  made,  but  the  plaintiffs^  from  the  state 
of  things  in  New-^Tork,  entertaining  some  doubts  as  to  the 
solvency  of  the  consignees,  had  the  bills  of  lading  made  out 
to  the  order  of  the  shippers,  and  sent  them  to  Mr.  Russell,  a 
merchant  of  New-York,  with  instructions  not  to  deliver  them 
to  the  consignees,  unless  they  would  accept  the  drafts  which 
had  been  drawn  on  the  shipment,  and  unless  he,  Russell, 
<«  should  consider  the  house  perfectly  good,  to  pay  said  drafts 
at  maturity.** 

Roman  Watson  Sl  Co.,  had  previously  failed,  and  Russell 
having  communicated  to  them  his  instructions,  and  notified 
his  intention  to  abide  by  them,  no  security  was  oflered  to 
him,  except  the  guarantee  of  the  house  of  Roman  Watson  & 
Co.  Russell  sold  the  shipment  and  paid  the  bills  which 
had  been  protested  for  non^^payment  and  non-acceptauce. 
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The  loss  on  the  shipment  and  the  incidental  charges^  form  eabtkm  Dirr. 
the  subject  of  the  present  suit.  Jfay,  I889. 

The  evidence  shows  that  the  deceased  was  a  partner  in     hsrvahdbk 
the  house  of  the  consignees  in  New-York,  and  from  his  pre-        *^ 
sence  and  agency  in  relation  to  the  business  in  the  HaVana,  '-^^^^  "  ^^ 
preparing  the  invoices,  and  his  advising  the  consignees  of  the  ehaot  ordered  a 
shipment,  we  think  his  representatives  are  precluded  from  {^le^rnHmnii! 
making  any   objection  as  to  the  quantity  of  any  of  the  Jj  **"  •'•^  >J 

articles  composing  it  was  privy  to  le- 

Ii  is  objected  by  the  counsel  for  the  defendants,  that  the  |^**up"Ar'nI 
plaintiffs  ordered  Russell  to  sell  the  shipment  on  their  aecawU.  voices,  he  can- 

,    ,  .  not     afterwards 

This  is  a  matter  exclusively  between  the  plaintiffs  and  their  object  to  the 
agent.  They  were  not  bound  to  part  with  the  property,  after  of^thT  artide^ 
the  failure  of  the  consignees,  unless  the  bills  were  provided  eomposiM  Uiem 
for,  ^nd  the  only  interest  the  plaintiff  had  in  the  shipment,  shipper  furnish- 
was  that  it  should  be  fairly  sold  according  to  the  custom  of  ^themldn^ 
merchants,  and  on  this  ground,  no  objection  has  been  made  ^^  ^^-^l  Sj 
to  the  mode  in  which  Mr.  Russell  closed  the  transaction.        Drintj  of    the 

It  appears  that  the  plaintiffs  had  forwarded  to  the  con-  trae^ones%ere 
signees,  a  false  invoice  for  a  portion  of  the  sweetmeats  which  |^J|^^  oHadin  ^^t 
formed  part  of  the  shipment,  which  were  to  be  used  or  not,  cannot  affeet  the 
as  they  should  think  proper.  The  genuine  invoices  were  rontnet  between 
sent  with  the  bills  of  lading,  and  there  is  nothing  in  this  {J^® ^'PP^ '"* 
naked  fact  to  which  the  deceased  was  not  privy,  and  which  ^ut  where  a 
was  entirely  without  consequence,  which  can  affect  the  out  of,  and^ls 
validity  of  the  contract  originally  made  between  the  parties.  J^'lu—f ©p^jj^ 

The  principles  on  which  contracts  are  affected  by  an  p*"^  '^  ^  » 
illegal  or  immoral  object,  do  not  touch  this  case.  See  Toler  neeted  wltH^ 
vs.  Armtrang,  1 1  WheaUm,  268.  S^P^- 

We  can  find  nothing  in  the  conduct  of  the  plaintiffs  "fi^  'r""^*^ 
throughout  the  transaction,  which  would  exonerate  the  it  be  a  new  eon- 
estate  of  the  deceased  from  his  obligation  to  make  good  this  ly  tainted,^iind  a 
loss.  The  shipment  was  made  on  his  credit ;  the  plaintiffs  ^n^JJ^i^nS'S 
looked  to  him  as  the  responsible  person,  and  all  their  acts  ud  to  enforce  it 
appear  to  have  been  dictated  by  a  regard  to  his  interests.  f^eaton^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 
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EAtTKRV    DWT. 

May^  1839. 

FmiTOLOUS 
APPIAU. 


FRIVOLOUS  APPEALS   AND  JUDGMENTS,  AFFIRMED  WITH 

DAMAGES,  AT  MAY  TERM,  1839. 


Merchants'  Bank  m.  Murphy  et  al. — Suit  od  a  pro- 
missory note.  Defence,  a  general  denial  and  no  evideoce  to 
support  it.  Plaintiff  proved  his  demand  and  bad  judgment. 
The  defendant  appealed,  and  judgment  is  affirmed  with  the 
maximum  of  damages,  as  a  frivolous  appeal. 

Beattie  ti.  Florance. — Action  on  a  bill  for  work  and 
labor  done;  and  the  case  depends  entirely  on  the  credit  to  be 
given  to  a  witness,  which  is  deemed  correctly  decided.  Judg- 
ment affirmed. 

David  &  Moss  o«.  Nola  &  -Rousseau. — ^This  is  an 
appeal  from  the  dimiu^d!  of  an  appeal  taken  from  the  City 
to  the  Parish  Court  of  New-Orleans.  The  record  comes  up 
without  evidence  or  statement  of  facts,  and  the  appeal  to  this 
court  is  dismissed  with  all  costs. 

Lampre  o«.  Kokernot  et  al. — Judgment  affirmed  with 
damages. 

DiDioN  v«.  Ort  &  Bringier. — Same  judgment. 

Glasgow  v«.  Petitpain. — Same  judgment. 

Labouisse  m.  Abbott  et  al.— ^me  judgment. 

Shepherd  rs.  Jonte  &  Cranx. — Same  judgment. 

Irwin  &  Son  m.  Srodes. — Same  judgment. 


INDEX 


or  TBI 


PRINCIPAL   MATTERS. 


AMENDMENT. 


PAOB 


1.  An  amended  answer,  changin^^  the  defence  from  a  contract  of  Uate  to 
one  of  tale^  may  be  filed  when  it  is  in  accordance  with  the  principles  settled 
by  the  coort,  in  remanding  the  case  for  new  proceedinge. 

Bitttd  et  ux.  vs.  Er%eifi*t  Heirs^  143 

2.  So,  the  plaintiff  may  amend  his  petition  and  embrace  an  act  of  sale, 
anterior  in  date  to  the  one  sued  on ;  provided  it  does  not  change  the  title, 
bat  only  furnishes  additional  evidence  of  it ib. 

3.  In  an  action  for  damages,  for  slanderous  words  spoken  and  uttered 
publicly,  by  the  defendant,  concerning  the  plaintiff,  the  latter  may  amend 
his  petition  by  adding  an  allegation  of  the  faUity  of  the  charges,  and  malice 
on  the  part  of  the  defendant  in  making  them ;  but  he  must  pay  all  the  costs 

up  to  the  time  of  the  amendment Mitreaud  vs.  DeUutine^  416 

APPEAL. 

1.  A  certiorari  will  be  refused  on  an  appeal,  if  it  appears  it  is  not  in  the 
power  of  the  clerk  to  supply  the  defect  in  the  record,  from  documents  in  his 
office Beard  et  al.  vb.  Poydraa^    82 

2.  If  it  appears  the  appellant  has  been  without  fault,  and  prevented  by 
acts  of  the  adverse  party  froin  bringing  up  a  complete  record,  the  court 
may,  in  its  discretion,  send  the  case  back  for  a  new  trial ib. 

3.  When  there  is  an  agreement  in  the  record,  that  the  case  shall  first  be 
tried  between  the  original  parties,  the  warrantors  need  not  be  made  parties 

to  the  appeal ib. 

4.  When  the  record  is  incomplete,  the  appeal  may  still  be  set  down  for 
argument  on  bills  of  exception,  or  errors  apparent  on  the  face  of  the  record  ib, 

5.  This  appeal  was  considered  as  taken  for  the  purposes  of  vexation  and 
delay  alone ;  and  the  judgment  is  affirmed  with  the  maximum  of  damages, 

as  for  a  frivolous  appeal Jfickols  et  aL  yb  J^iehols,  291 

75  TOL.  XIII. 
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tf.  No  appeal  liee  from  an  ordor  of  court  dumiasing  a  aapplemenUl 
petition ^ GeonianoTa.  Thomas  eioL,  315 

7.  Where  the  appellee  prays  to  have  judgment  ao  amended,  as  to  gtye 
him  ten  per  cenU  damages  on  a  protested  bill  of  exchange,  he  cannot  have 
damages  for  a  frivolous  appeal Parmely  etoLYB.  Brodbwy^  351 

8.  No  appeal  lies  from  an  order  of  court,  recognizing  a  creditor  of  an 
insolYent,  to  be  a  morlgage  eredUor^  and  paid  by  preference  as  such. 

Pavageau,/,  m.  e^  vs.  HU  Crediton.  354 

9.  There  being  no  grounds  on  which  to  support  the  appeal,  judgment  is 
alBrmed,  with  damages  as  for  a  frivolous  appeal. 

Darramon  vs.  FoUin  el  oL,  426 

10.  Judgment  affirmed ;  and  a,lthough  the  appeal  was  frivolous,  o  no 
damages  were  prayed  for,  none  were  allowed. 

Bogart  ei  aL  y.  Drake  et  oLj  427 

11.  The  Supreme  Court  is  empowered  to  condemn  the  appellant  to  pay 
damages  for  a  frivolous  appeal,  if  the  appellee  claims  it,  not  ezoeeding  ten 
per  cent  on  the  amount  in  dispute,  including  interest 

M^CoyU  Exeeuion  vs.  PriUhard  et  al^  428 

IS.  The  party  praying  a  suspensive  appeal  must,  within  ten  days  after 
the  notification  of  the  judgment,  give  his  obligation  with  a  good  and  solvent 
surety,  rending  in  the  jurisdiction  of  the  court,  for  the  sum  required  bj 
law State  yu.  Judge  Buchanan  SIA 

13.  The  appellant  must  offer  to  the  judge  a  9140,  a  good  and  sufficient 
Buretyt  who  is  bound  to  receive  the  security  offered ;  but  if  he  is  shown  to 
be  insufficient,  the  condition  has  not  been  complied  with  through  the  fault 

of  the  appellant,  and  the  appellee  is  entiUed  to  his  execution t6. 

14.  80,  if  the  surety  in  a  suspensive  appeal  bond  is  shown  to  be  insuffi* 
cient,  the  appellee  may  have  his  execution  immediately i6. 

ARBITRATORS. 

1.  The  power  of  arbitrators  may  continue  for  three  months  after  the 
submission,  unless  the  parties  agree  to  revoke  it  sooner.  But  if  they,  or 
any  one  of  them,  refuse  to  act,  the  parties  are  left  to  their  legal  remedy, 
wiUiout  any  delay LaUandeYs.  Bonn,  462 

2.  Judicial  arbitrators  appointed  to  decide  a  suit  already  pending,  may 
refuse  without  assigning  reasons,  at  any  time  before  taking  the  oath t^. 

ARREST  AND  HOLDING  -TO  BAIL. 

1.  Where  a  non-reudent  is  held  to  bail,  but  leaves  the  state  before  eerviee 
of  the  petition  is  made  on  him,  the  suit  will  be  dismissed. 

SloconUf  et  at.  vs  BowU,    10 

2.  In  the  oath  or  affidavit  for  the  arrest  of  a  debtor,  the  affiant  must 
swear  from  his  personal  and  direct  krunDledge<t  that  the  debt  is  due  and 
unpaid,  and  not  from  what  he  may  have  learned  from  others. 

Park  vs.  Pyne  et  a/.,  212 
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3.  Tho  tgent  of  the  creditor  mast  swear  to  the  indebtedness  of  the  defen- 
dant fi«m  personal  and  direct  knowledge,  to  obtain  an  order  of  arrest,  and 
not  from  what  he  may  have  heard  from  any  other  person  whatever.  "> 

Sandford  et  al,  vs.  Pyne  ei  a/.,  303 

4.  A  debUMVwho  is  about  to  absent  himself  from  the  state,  even  for  a 
limited  time,  may  be  held  to  bail,  if  he  leaves  no  property  in  the  state. 

Roberti  et  al.  vs.  Page^  452 

5.  So,  where  the  defendant  was  captain  of  a  steam-boat,  trading  to 
Havana,  was  about  leaving  on  a  regular  voyage,  to  return  immediately  : 
Hek^  that  he  was  liable  to  arrest  at  the  suit  of  a  creditor,  when  it  was  not 
shown  that  he  owned  or  possessed  any  property ib, 

ATTACHMENT. 

1.  Where  the  endorser  sues  the  maker  of  a  note  not  yet  due,  it  is 
not  a  proper  case  for  altachment,  as  he  does  not  show  an  existing  debt  due 
to  him  by  the  defendant,  nor  an  absolute  liability  incurred  as  surety. 

Tojflor  vs.  Drane,    62 

2.  Where  an  attaching  creditor  swears,  that  the  sum  of  two  thousand 
three  hundred  and  fifty  dollars,  betides  interest^  damaget^  &c.  is  due  and 
owing  to  him,  he  will  be  required  only  to  give  bond  for  an  amount  exceed- 
ing by  one  half  the  principal  sum  due^  disregarding  the  interest  and 
damages,  as  too  indefinite Pope  e/ oi.  vs.  Ifun/cr,  306 

3.  Where  the  petition  claims  a  larger  sum,  by  annexing  a  fixed  rate  of 
damages  and  interest,  than  that  sworn  to  is  the  affidavit,  on  which  the 
attachment  had  been  obtained,  it  does  not  vitiate  the  attachment... ib, 

4.  The  affidavit  necessary  to  obtain  an  attachment  for  a  debt  not  due-, 
must  be  special,  according  to  the  act  of  1826 ;  and  the  creditor,  or  his  agent 
must  swear,  that  the  debtor  is  about  to  remove  his  property  out  of  the  state 
before  the  debt  becomes  due Crooke  et  al.  vs.  Rutherford  and  Mttealf^  479 

ATTORNEY  AT  LAW. 

1.  An  additional  sum  for  the  fee  of  the  attorney  of  an  estate  will  not  be 
allowed,  when  there  is  no  evidence  of  the  nature  and  value  of  the  services 
for  which  it  is  claimed.    It  is  not  sufficient  to  urge  that  tlie  sum  claimed  is 

a  moderate  fee ClagueU  Widow  vs.  Clague''t  Executors^      1 

2.  An  attorney  or  curator  ad  hoc^  appointed  to  represent  an  absent  defen- 
dant, has  no  capacity  or  authority  to  waive  prospectively  in  behalf  of  his 
client  the  production  of  legal  evidence,  and  ho  cannot  bind  him  by  agreeing 
to  dispense  with  the  forms  required  by  law  in  taking  evidence. 

Edmondson  vs.  Mississippi  and  .Alabama  Rail  Road  Company^  282 

3.  The  authority  of  an  attorney  at  law  extends  to  all  the  means  neces- 
sary to  protect  and  promote  the  interest  of  his  client,  so  far.  as  they  are 
afiected  by  the  proceedings  in  court;  but  he  cannot  enter  into  an  agreement 
with  the  members  of  the  bar  not  to  try  causes  for  a  certain  time,  which 
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would  be  binding  on  his  client  mnd  preclude  him  from  haring  hif  cnnee  eel 
for  trial  by  employing  other  coanael. 

Robert  k  WilliamB  ts.  Commereial  Bimk^  SS» 

4.  An  agreement  among  counsel  that  they  will  not  try  causes  during  the 
summer  and  early  fall  months,  is  not  legaUjf  binding  on  the  parties  to  iL  If 
a  cause  is  afterwards  set  for  trial  by  the  original  counsel  at  the  instance  of 
the  client,  the  court  will  disregard  his  general  promise,  and  allow  him  to 
proceed ib. 

AUCTIONEERS. 

1.  Auctioneers  are  public  officers,  and  in  making  public  sales,  are  bound 
to  have  from  the  seller  or  owner  of  the  property  the  terms  and  conditions 
in  writing,  which  they  are  to  proclaim  in  a  loud  and  audible  voice  to  the 
by-Btanders,  and  to  offer  the  property  publicly  for  sale. 

Baham  tb.  Ba^  287 

2.  From  the  time  the  auctioneer  declares  the  highest  bidder  to  be  the 
purchaser,  and  the  thing  sold  is  adjudicated  to  him,  the  contract  is  subjected  . 
to  the  same  rules  which  govern  the  ordinary  contract  of  sale t6. 

3.  Combination  at  auction  sales  to  enhance  the  price  by  false  bids,  or 
depress  it  by  fabe  assertions,  are  artifices  which  invalidate  the  contract, 
when  practised  by  those  who  are  parties  to  it, i6. 

4.  The  owner  of  property  may  withdraw  it  before  the  highest  bid  is 
accepted  by  the  auctioneer,  but  he  has  no  right  to  bid  himself,  unless  he 
publicly  reserves  this  right;  still  less  can  he  bid  through  the  auctioneer ib. 

5.  So,  where  the  price  of  property  was  limited,  which  fact  was  not  com- 
municated to  the  bidders,  and  the  auctioneer  advanced  on  the  bid  until  it 
reached  the  limits  prescribed  by  the  owner,  and  was  adjudicated  to  the 
defendant :  Heid^  that  the  sale  was  null  and  void,  even  as  to  the  purchaser,  ib. 

BILLS  AND  NOTES. 

1.  The  possession  of  a  promissory  note,  endorsed  in  blank,  is  prima  facia 
evidence  of  property  sufficient  to  throw  the  burden  of  proof  on  the  defen- 
dant ;  and  when  the  signature  is  not  denied,  the  plaintiff  is  not  bound  to 
make  proof  of  it Bitms  vs.  Haynct  et.  ai.,    IS 

2.  The  certificate  of  protest  of  the  notary  is  required  to  make  mention 
of  the  demand  and  of  the  manner  of  making  i/,  and  is  evidence  of  the 
matters  it  contains ;  but  is  not  evidence  of  the  acknowledgment  of  the  party 
to  pay  the  debt  in  a  particular  description  of  notes. 

Maccoun  vs.  Atdiafaiaya  Bank^  342 

3.  An  endorser  cannot  attach  property  of  the  maker  of  a  note  not  yet 
due,  on  the  ground  that  he  endorsed  as  surety,  and  that  the  latter  is  about 
to  remove  with  his  property  permanently  from  the  state  before  the  note 
becomes  due Taylor  vs.  Drant,    62 

4.  The  maker  of  a  note  has  an  interest  to  show  that  his  vendor  handed 
it  over  to  the  payee  and  endorsers,  to  sue  as  a  bona  Jide  holder,  and  deprive 
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him  of  his  plea  of  failure  of  consideration.  He  has  a  right  to  interrogate 
the  plaintiff  on  oath  if  he  is  the  true  owner,  and  to  have  the  case  remanded 
for  this  purpose,  if  it  has  been  refused Phillips  vs.  Carr^    71 

5.  Where  defendant  sets  up  an  equitable  defence  to  his  note,  and  charges 
fraud  in  the  transfer  of  it  to  the  plaintiff,  to  deprive  him  of  his  defence,  the 
burden  of  proof  of  consideration,  and  that  he  came  fairly  by  it,  rests  on  the 
latter.  The  form  of  transfer  makes  no  difference,  whether  by  blank  or 
special  endorsement .^foT^an  vs.  Yarborough^    74 

6.  Where  an  order  or  draft  is  drawn  upon  a  general  or  particular  fund, 
for  part  orUy,  it  does  not  amount  to  an  assignment  of  that  part  unless  the 

drawee  consents  to  the  appropriation  by  the  acceptance  of  the  draft.' 

Poydras  vs.  Delamare  el,  al.,     98 

7.  In  an  action  for  the  recovery  o£  a  lost  note,  when  the  fact  of  the  loss 
is  proved,  the  defendant  must  show  that  he  came  in  possession  of  it  in  the 
regular  course  of  trade,  and  that  ho  acquired  it  in  good  faith  and  for  a 
valuable  consideration Nicholson^  tuior^  &c.  vs.  Potion^  213 

8.  When  a  note  is  taken  by  a  broker  under  circumstances  affording  rea- 
sonable grounds  of  suspicion,  he  should  inquire  if  the  party  came  by  it 
honestly  ;  and  if  ho  takes  it  under  these  circumstances,  with  a  view  to  his 
profit,  it  is  at  his  own  risk ib, 

9.  The  plaintiff  may  strike  out  his  own  endorsement  on  the  bill  at  the 
trial Banks  vs.  Brander  et,  a/.,  274 

10.  The  acceptor  of  a  bill  is  bound  absolutely,  and  the  holder  is  not 
required  to  sue  the  drawer  or  endorsers ib. 

11.  Bills  of  exchange,  payable  after  date^  are  not  required  to  be  presented 
for  acceptance,  as  between  the  hulder  and  endorsers ;  it  is  only  necessary  to 
have  bills  payable  efter  sight  presented  for  acceptance  to  give  them  a  date. 

Crosby  vs.  Morton  et,  a/.,  357 

12.  Endorsements  made  by  a  partnership  on  a  bill  of  exchange,  bearing 
date  about  three  weeks  before  the  dissolution  of  the  firm,  will  be  presumed 

to  have  been  made  during  the  continuance  of  the  partnership ib. 

13.  Where  certain  notes  payable  at  the  ^  Branch  of  the  United  States 
Bank  at  Natchez, "  are  protested  by  a  notary  residing  at  Natchez,  who  states 
in  his  protest  that  he  demanded  payment  at  the  ^^ United  States  Bank,"  it 
will  be  considered  as  meaning  the  branch  at  Natchez,  and  not  the  principal 
bank  at  Philadelphia Thatcher  vs.  Goff-et.al.^  360 

14.  The  holder  of  a  note  endorsed  in  blank,  may  institute  suit  in  his  own 
name,  whether  he  be  the  true  owner,  or  the  note  has  been  put  into  his 
hands  for  collection BosweU  vs.  Zender^  366 

15.  A  note  endorsed  in  blank  cannot  be  distinguished  from  one  payable 
to  bearer,  which  may  be  put  in  suit  by  any  one  in  possession,  when  there 
are  no  allegations  that  it  was  lost  or  stolen,  or  that  the  possessor  came  by  it 
unfairly ib, 

16.  Where  an  endorser  of  a  bill  has  not  received  notice  of  protest,  but 
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aft«rwardfl  acknowledges  the  bond  and  promises  to  pay,  with  fall  knowledge 
of  the  irregularity  and  want  of  notice,  he  will  be  held  liable. 

Bank  of  the  United  SUUes  ts.  EUit^  908 

17.  An  acceptance  for  accommodation  of  the  drawers  of  a  bill  of  exchange 
is  essentially  a  credit  given  to  them,  and  they  cannot  be  made  liable  to  the 
suit  of  the  acceptors  before  maturity  or  payment  of  the  biU. 

Oraning  ei.  aL  tb.  W.  k  L,  Krumbhaar^  403 

18.  The  obligation  of  a  drawer  of  a  bill  is  fixed  by  the  non-acceptance, 
protest  and  notice ;  and  it  is  immaterial  whether  any  demand  and  protest 
ibr  non-payment  was  made  or  not WiUiamt  vs.  Robimen^  419 

19.  A  subsequent  promise  to  pay  a  bill  or  note,  or  a  part  payment  thereof, 
must  be  made  with  a  full  knowledge  of  the  fact  of  a  want  of  due  diligence 
on  the  part  of  the  holder  in  giving  notice  of  protest  to  the  parties,  in  order 
to  be  binding ;  but  affirmative  proof  of  this  knowledge  is  not  required.  It 
may  be  inferred  from  circumstances ib. 

20.  Bank  notes  when  presented  at  the  bank  and  payment  is  refused, 
become  mere  evidence  of  debt,  fluctuating  in  value  according  to  the  credit 
of  the  bank,  and  are  fit  objects  of  trade  and  commerce.  Trading  in  them 
is  not  putting  them  in  circulation  anew^  so  as  to  do  away  with  the  original 
demand  and  the  efifect  of  non-payment.... ib, 

81.  Damages  allowed  on  the  return  of  protested  bills,  inckude  aU  ehmges^ 
such  as  premium,  cost  of  protest  and  postage.  The  holder  cannot  claim,  the 
deference  ef  exihangt^  but  he  is  entitled  to  intereet  on  the  damages  fVom  the 
date  of  protest. R4fbert  k  WtUiamtYz,  Comtnereial  Bank,  SSS 

CARRIERS. 

1.  Steamboats  carrying  passengers  for  hire  should  be  furnished  with 
whatever  is  requisite  or  usual  for  the  safety  of  those  on  board. 

LobdeU  vs.  BulUiU  348 

2.  So,  where  a  steam-boat  was  destitute  of  a  yawl  and  of  ropes  to  throw^ 
to  the  assistance  of  persons  falling  overboard :  Held,  that  the  owner  is  liable 
for  the  value  of  a  slave  of  one  of  the  passengers,  who  fell  overboard  and 
was  drowned;  the  officers  and  crew  using  no  exertions  to  save  him ib. 

3.  Partnerships  or  unincorporated  companies  for  the  purchase  and  sale  of 
personal  property,  and  fbr  carrying  it  for  hire  in  ships  or  other  vessels,  are 
commercial  partnerships,  and  the  stockholders  are  bound  in  tolido  for  the 
debts  of  the  company FigerM  et.al.  vs.  Sainet,  300 

4.  Owners  of  steam-boats  carrying  freight  and  passengers  are  commercial 
partners ;  and  in  liquidating  the  partnership  affairs,  when  some  of  the  part^ 
ners  are  insolvent,  the  other  partner  cannot  withdraw  his  share  of  the 
proceeds  of  the  sale  of  their  steam-boat  until  the  partnership  debts  are  first 
paid Ciaibome  et.  al.  VB.  Their  Crediion^  879 
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CITATION. 

1.  An  informality  in  the  citation,  and  an  order  of  court  requiring  a  new 
one,  does  not  operate  a  discontinuance,  so  as  to  require  payment  of  coits 
by  the  plaintiff  before  the  case  proceeds Lapiee  vs.  SmUh^    91 

CIVIL  LAW. 

1.  The  repeal  of  the  Roman,  Spanish  and  French  civil  laws,  in  the  article 
3521  of  the  Louisiana  Code,  and  the  repealing  act  of  1828,  on)y  embracee 
the  positive,  written  or  statute  laws  of  those  nations  and  of  this  state,  such 
as  were  introductory  of  a  new  rule ;  and  did  not  abrogate  the  established 
printipUt  of  law  settled  by  the  dedsiaos  of  courts  of  justice. 

Riynolds  vs.  Swain  et  oi.,  193 

8.  The  principles  settled  in  the  case  of  Ckriaiy  vs.  Caxanbioe^  t  Martin^ 
Jf,  &,  451,  making  tenants  who  abandon  their  leases  UabU  at  once^  for  the 
rent  of  the  whole  term,  although  drawn  from  the  Roman  civil  laws,  which 
have  no  intrinsic  authority  here,  yet  the  reason  of  them  has  great  oogency  in 
the  elucidation  of  principles  applicable  to  analogous  cases t6. 

CODES. 

1.  The  Louisiana  Code  contains  definitions  and  points  of  doctrine,  as 
well  as  positive  legislation ;  and  whenever  there  is  any  inconsistency  in  its 
provisions,  the  court  will  disregard  the  doctrine,  and  consider  the  definitions 
modified  by  the  clear  meaning  of  the  positive  enactments. 

EUit  vs.  Prevoti  et  a/.,  230 

2.  The  Code  of  Practice  was  firamed  expensively  with  a  view  to  judicial 
proceedings,  and  its  provisions  on  the  subject  of  general  laws  do  not  neces- 
sarily repeal  those  of  the  Louisiana  Code,  that  are  contrary  to  or  inconsis< 
tent  with  them, Same  Ca$e^  237 


C0MMIS8I0NERS  FOR  OPENING  STREETS. 

8£B  CORPORATION  OF  NEW-0LRBAN8. 

COMPENSATION. 

1.  Compensation  may  be  pleaded  at  every  stage  of  the  proceedings  and 
on  the  trials  if  it  be  pleaded  specially Downing  vb.  DelautMe^  256 

CONFLICT  OF  LAWS. 

1.  An  obligation  executed  here,  and  made  payable  in  Mississippi,  will  be 
governed  by  the  laws  of  that  state  regulating  the  rate  and  piiyment  of  inte- 
rest accruing  after  maturity Ltqnee  yb,  SmOh^    91 

S.  A  statute  of  another  state,  authenticated  by  the  great  seal  and  the 
certificate  of  the  secretary  of  state,  is  admissible  in  evidence  here,  as  the 
law  of  that  sUte ib. 
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3.  The  power  of  the  husband  over  the  wife,  and  her  capacity  to  sue, 
ratify  or  make  a  contract,  is  fixed  by  the  law  of  their  doraicil. 

Oamier  vs.  Poycfrtu,  177 

4.  So,  where  the  wife  resides  in  France,  and  is  separated  in  bed  and 
board  from  her  husband,  in  order  to  sue  and  enforce  her  legal  rights  in 
Louisiana,  she  mast  be  authorxMtd  according  to  the  laws  of  France  to  insti- 
tute suit ih. 

5.  Where  a  debtor  absconded  fh>m  his  creditors  in  France,  came  to  Loui- 
siana, and  soon  after  died,  where  his  succession  was  opened  and  adminis- 
tered :  HeULt  that  no  other  domicil  but  his  original  one  in  France,  can  be 
assigned  him,  as  he  manifested  no  intention  of  establishing  himself  here. 

Oraviilon  vs.  Riehants  Exeettior^  29S 

6.  The  power  of  our  courts  to  order  the  remission  of  funds  belonging  to 
a  foreign  succession  opened  here,  to  the  representatives  of,  and  ereditors 
authorised  to  receive  them,  by  the  courts  of  the  domicil  of  the  deceaaed  is 
undoubted,  and  every  motive  of  public  policy  requires  such  transmission 
for  distribution ti. 

CONTRACTS. 

1.  In  commutative  contracts,  it  is  the  duty  of  the  party  claiming  damages 
for  non-performance  to  show  that  he  offered  to  perform  his  part  at  the  time 
implied  in  the  contract,  and  that  he  has  put  the  adverse  party  in  defiinlt. 
This  is  a  pre-requisite  to  the  recovery  of  damages. 

Fanee  vs.  Tourru  Sc  Btckwitk,  22S 

2.  The  damages  occasioned  at  the  time  of  the  default  or  breach  of  the 
contract,  are  the  only  damages  that  can  be  recovered t^. 

3.  In  an  action  by  the  vendee  for  a  breach  of  contract  of  sale  by  the 
vendor  in  not  delivering  the  article,  the  measure  of  damages  is  the  price  of 
the  article  at  the  time  of  the  breach  of  the  contract.     3  JVheaton^  200. 

Shepherd  et  ai.  vs.  Hampton^  ib. 

4.  In  a  contract  of  sale  of  a  plantation  and  slaves,  in  which  the  vendee 
paid  four  thousand  five  hundred  dollars  in  cash,  and  on  the  vendor^s  stipu- 
lating to  make  a  title,  the  1st  of  January  following  the  balance  was  to  be 
paid,  but  on  failure  of  the  vendee  to  comply,  the  sum  paid  was  to  be  for- 
feited to  the  vendor  to  indemnify  him  for  the  chances  of  a  better  sale : 
Heid,  that  the  contract  was  absolute,  but  no  more  than  the  sum  paid  could 
be  exacted  from  the  vendee  on  his  failure  to  pay  the  price,  and  that  the 
sum  paid  was  foifeited  , JVbc  vs.  Taylor^  249 

5.  When  the  resolutory  condition  in  a  contract  depends  on  the  will  of 
either  party,  the  contract  is  not  dissolved  of  right  by  the  happening  of  the 
condition,  but  its  dissolution  must  be  sued  for  in  all  cases  when  it  embraces 
immoveable  property t^. 

6.  Good  faith  in  a  contract  is  always  presumed,  and  the  court  will  con- 
sider itself  bound  to  believe  the  contracting  parties  understood  each  other, 
and  that  the  vendor  disclosed  the  truth  in  relation  to  the  thing  sold,  when 

it  is  not  otherwise  shown ; ib. 
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7.  The  acceptance  of  a  contract  need  not  be  ejcpreaeed  in  the  infltrament, 
or  signed  by  the  party.  It  results  from  his  acts  in  availing  himself  of  the 
stipulations  in  the  contract Amory  ei  al,  V8.Blaet,  264 

8.  Although  parole  evidence  is  not  admissible  to  prove  a  written  con- 
tract, yet  it  will  be  received  to  prove  acts  done  by  the  parties  in  execution 
of  it ib. 

9.  Where  an  architect  enters  into  a  written  contract  in  a  penalty,  to 
erect  a  block  of  brick  stores  and  dwellings  within  three  numiht  after  the 
granite  is  put  vp,  and  with  a  knowledge  of  a  contract  between  the  owner 
and  another  person  to  put  up  the  granite :  Held^  that  the  epoch  when  the 
last  granite  sills  were  set  is  to  be  considered  the  time  when  the  three 
months  began  to  run,  and  not  when  the  basement  story  was  completed- 

OeUlier  vs.  Jonau^  /.fn.c.,  309 

10.  The  putting  up  of  the  granite  windows  and  doors  cannot  be  excluded 
from  the  contract,  but  must  be  considered  part  of  it,  when  not  expressly 
reserved  by  the  parties ib, 

11.  Where  the  defendant  gave  up  the  practice  of  law  in  New-Orleans, 
and  entered  into  a  contract  with  the  plaintiff,  by  which  he  removed  to  East 
Baton  Rouge  and  took  upon  him  the  cultivation  of  an  estate  and  planta- 
tion, in  conjunction  with  the  plaintiff's  son  :  on  a  disagreement  between  the 
parties  the  contract  was  dissolved,  and  the  plaintiff  sued  to  recover  posses- 
sion of  the  estate :  Held^  that  the  defendant  cannot  recover  damages  for  the 
losi  of  hit  practice  in  New-Orleans,  as  for  a  breach  of  the  contract.  His 
absence  was  not  the  consequence  of  a  breach  of  the  contract  by  the  plain- 

.  tiff,  bat  of  the  contract  itself WtUiamt  vs.  Barton^  404 

12.  Damages  for  a  breach  of  contract  are  those  which  are  incidental  to 
and  caused  by  the  breach,  and  may  reasonably  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  at  the  time  of  making  it..«« t6. 

13.  In  reciprocal  contracts,  he  who  desires  to  comply  when  the  other 
delays,  must  at  the  proper  time,  offer  to  perform  his  part,  to  put  the  other 

in   default Oxnarrf  vs.  Locke  et  fl/.,  447 

14.  Joint  purchasers  cannot  be  condemned  in  iolido  for  the  payment  of 
the  price ib, 

15.  A  party  performing  his  part  of  a  contract  in  good  faith  will  be 
allowed  the  full  value  of  his  performance,  and  such  damages  as  he  may 
sustain  by  a  breach  of  the  contract  by  the  adverse  party. 

Bach  vs.  Lafayette  City  C&uneH^  549 

16.  A  party  must  be  put  in  default  before  damages  can  be  claimed  for 
the  non-compliance  of  reciprocal  obligations. 

Amulrongt  vs.  Baldwin,  Syndic^  Sce,^  564 

17.  Where  a  contract  grows  out  of,  and  is  connected  with  an  illegal  or 
immoral  act,  or  is  in  part  only  connected  with  the  illegal  consideration,  and 
growing  immediately  out  of  it,  though  it  be  a  new  contract,  it  is  equally 

76  VOL.  XIII. 
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tainted,  and  a  court  of  justice  will  not  lend  its  aid  to  enforce  it.  11  Wheaton^ 
258 Hernandez  el  cd,  vs.  Babcoek*t  Kxeeuion^  587 

CORPORATION. 

1.  To  enforce  the  forfeiture  of  the  charter  of  a  corporation,  proceedings 
must  be  instituted  to  that  effect  by  the  state ;  and  unless  the  power  of 
instituting  such  proceedings  be  expressly  delegated  by  law,  the  stale  atone 
pouettes  it ;  and  haying  the  power,  may  forbear  to  exercise  it  and  waive  the 
forfeiture Atehafalaya  Bank  vs.  Dawwan,  497 

2.  A  charter  granted  by  the  state,  does  not  become  absolutely  null,  by  the 
inexecution  of  the  condition  annexed  to  it.     A  cause  of  forfeiture  cannot 
be  taken  advantage  of,  or  enforced  against  a  corporation  incidentally,  or 
in  any  other  mode,  than  by  a  direct  proceeding tn»/i/u/ed  by  thegwemmeni; 
because  it  may  waive  a  broken  condition  of  a  contract  or  charter,  as  well  as 

an  individual ib. 

3.  The  clause  in  the  bank  charters  of  this  state,  which  declares  that  in 
case  of  a  suspension  of  specie  payments  for  more  than  ninety  days,  ^  the 
charter  shall  be  ipw facto  forfeited  and  void,"  gives  to  the  state  the  right  to 
claim  the  forfeiture,  in  an  action  instituted  for  that  purpose ;  and  although 
the  bank  may  have  forfeited  its  corporate  life,  it  continued  to  exist  as  lon^ 

as  the  state  did  not  claim  the  forfeiture tfr. 

4.  Jtfar/tn,  J. — The  legislature  possessed  the  power  to  remit  any  forfeiture 
that  resulted  to  the  bank  charters,  by  the  suspension  of  specie  payments ; 
and  the  exercise  of  that  power  in  the  act  for  the  **  relief  of  the  banks," 
approved  March  14,  1839,  relieves  them  from  all  penalties  incurred  by  the 
non-payment  of  specie t6. 

CORPORATION  OF  NEW-ORLEANS. 

1.  The  property  owned  by  the  corporation  of  New-Orleans,  at  the  time  of 
its  division  into  municipalities,  belongs  to  the  municipality  in  which  it  is 
situated ;  but  the  proceeds  of  all  sales,  claims  for  moneys  rights  and  credits, 
due  to  it  at  that  time,  can  only  be  claimed  and  sued  for  by  the  mayor  and 
commissioners  of  the  sinking  fund MunieipalUy  Jfo.  One  vs.  Bameti^  344 

2.  So,  where  certain  lots,  situated  in  the  first  municipality,  were  sold  by 
the  corporation  to  the  defendant,  before  the  division  of  the  city,  but  the 
terms  of  the  sale  not  being  fully  complied  with,  or  payment  made,  this 
municipality  cannot  maintain  an  action  for  the  rescission  of  the  sale  and 
get  back  the  property.  This  right  can  only  be  exercised  by  the  mayor  and 
commissioners t6. 

3.  The  town  of  Milneburg,  on  the  margin  of  Lake  Pontchartrain,  is 
considered  to  lie  within  the  incorporated  limits  of  the  city  of  New-Orleans, 
and  subject  to  the  operation  of  the  city  ordinances  and  police  regulations. 

Milne  vs.  Jdayor  el  aL„    68 

4.  Where  the  act  of  incorporation  does  not  expressly  include  the  inhabi- 
tants of  a  certain  place  within  the  city  limits,  yot  if  they'  considered 
themselves  residents  within  them,  and  enjoyed  the  rights  of  the  other 
corporators  for  a  long  time,  this  will  be  adopted  as  a  practical  interpreta- 
tion of  the  law  as  embracing  and  subjecting  them  to  the  police  regulations.  t6. 
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5.  The  commiflBionen  appointed  under  the  act  of  183^  for  opening  and 
widening  •treets  in  New-Orleans,  are  made  the  sole  judges  of  the  cases  in 
which  improvements  are  of  so  general  a  nature  as  to  require  payment  of 
the  expenses  by  the  whole  community,  or  only  by  the  owners  of  property  in 
the  immediate  vicinity,  who  aro'specially  benefited  by  the  improvement. 

Blanchei  vs.  Municipality  Ab.  7Vo,  322 

6.  The  courts  are  open  to  any  abuses  of  the  commissioners,  but  the  party 
aggrieved  must  administer  proof  of  the  injury  he  complains  of. t6. 

7.  The  sale  of  the  part  of  the  open  space  or  ^uat,  in  front  of  Old  Levee 
street,  was  sold  as  fmbUe  property,  and  has  been  lawfully  alienated  by  the 
assent  of  the  sovereign  authority ;  for  the  disposition  of  the  proceeds  of  the 
sale,  in  being  made  part  of  the  sinking  fund  of  the  city,  by  an  act  of  the 
legislature,  is  equivalent  to  an  original  authority  on  the  part  of  the  state  to 
make  the  alienation Mayor  et  al,  vs.  HopHru  et  a/.,  326 

8.  The  public  space  or  quai,  is,  by  the  plan  of  the  city,  appropriated  to 
the  use  of  the  public,  and  having  been  ever  occupied  as  such,  is  a  public 
plaecy  hort  de  commercey  and  cannot  be  claimed  by  an  individual  in  a  civil 
action ib, 

9.  The  destination  of  this  space  as  a  public  place.,  was  made  by  the 
sovereign  power,  and  the  right  to  alienate  or  to  make  a  change  in  it, 
whenever  the  public  interest  requires  it  to  be  done,  is  vested  in  the  sove- 
reign power,  and  to  this  the  rights  of  front  proprietors  are  subordinate ib, 

10.  Front  proprietors  of  lots  cannot  prevent  the  sovereign  authority  of 
the  state  fi'om  alienating  the  vacant  space  in  their  front,  designated  as  a 
public  place,  or  guat,  when  the  public  interest  requires  it :  their  rights  are 
subordinate Mayor  et  al,  vb,  Leoerich  et  al,^  2  caseg^  332 

11.  The  sovereign  authority  in  a  state,  can  authorize  the  alienation  of  a 
public ^2ac«,  destined  for  public  use,  when  from  the  nature  of  its  destination, 
the  public  interest  requires  it ib, 

12.  The  mayor  of  New-Orleans,  who  is  entrusted  with  the  execution  of 
the  laws  for  the  benefit  of  all  the  corporators,  has  the  capacity  to  sue  and 
prohibit  by  suit,  the  passage  or  execution,  by  any  of  the  municipal  councils, 
ordinances  or  resolutions,  contrary  to  the  charter,  and  to  tost  their  legality 

by  suit G«not«,  Jtfayor,  etc,  vb,  Loekett  et  oL,  545 

13.  So,  the  mayor  may  maintain  an  action  to  prohibit  and  restrain  the 
officers  of  any  of  the  municipalities,  from  doing  any  acts  contrary  to  the 
laws  of  the  state,  and  in  violation  of  the  city  charter ib, 

COURTS. SEE   JURISDICTION. 


CURATOR 

1.  l/Vhere  two  persons,  whose  pretensions  are  about  equal,  claim  to  be 
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appoiiitod  curator  of  a  vacant  eslata,  the  one  fint  applyinf  will  bo  pt«ibin4, 
nnleei  the  one  oppoeing  allefee  and  ihowa  a  better  right. 

Bntgur  ▼•.  Binn,    17 

DAMAGES. 

1.  A  Judgment  creditor  is  liable  in  damages  in  an  action  for  the  fiJae 
imprisonment  of  his  debtor  on  a  ea.  ta.y  if  the  writ  issues  ilUgaU^;  but  where 
no  malice  is  shown,  and  the  party  might  have  been  easily  mistaken  in  taking 
out  Ilia  writ,  if  considerable  damages  are  given,  the  court  will  grant  a  new 
trial Eteurix  vs.  DabmmL,    87 

2.  So  where  the  creditor,  without  malice  shown,  took  out  his  so.  so.  on 
adyioe  of  his  counsel  and  imprisoned  iiis  debtor  for  twenty  days,  and  the 
jury  gave  three  thousand  dollars  in  damages  for  false  imprisonment,  the 
court  ordered  a  new  trial,  and  said,  ^^  had  there  been  a  plea  of  prescription 
OB  the  part  of  the  defendant,  it  would  have  been  noticed ;  and  without 
expressing  an  opiniou  as  to  its  effect,  suggest  that  it  be  filed  before  the  next 
trial ib» 

3.  In  comroutative  contracts,  it  is  an  indispensable  pre-requisite  for  the 
party  claiming  damagtt  for  fum-per/bnimnce,  to  show  that  he  has  performed 
his  part  of  the  contract,  and  that  he  has  put  the  adverse  party  in  dofkult. 

Vance  vs.  TwunU  &  BtekwUK,  233 

4.  In  an  action  for  damages  by  the  vendee  for  a  breach  of  the  contract 
on  the  part  of  the  vendor,  in  failing  to  deliver  the  article,  iU  price  or  valve 
at  the  time  of  the  breach  is  the  measure  of  damages.    3  fFhealon,  200. 

Shepherd  et.  ul.  vs.  Hampton.  i6. 

6.  In  cases  where  it  is  difficult  to  assess  the  damages  sustained  by  the 
party  complaining,  those  given  by  the  jury,  even  when  high^  will  be  sanc- 
tioned, rather  than  expose  the  parties  to  the  expense  and  vexation  of  further 
litigation LoneyTS,  High^  271 

6.  So  if  a  party,  in  building  a  wall  or  house  contiguous  to  his  neighbor, 
by  which  he  demolishes  his  building  and  rebuilds  his  walls,  he  is  bound  to 
exercise  due  care  and  attention,  and  for  any  neglect,  he  is  liable  to  the 
adverse  party  in  damages if>- 

7.  Damages  for  the  breach  of  contract  are  those  which  are  incidental  to 
and  caused  by  the  breach,  and  may  reasonably  be  supposed  to  havo  entered 
into  the  contemplation  of  the  parties  at  the  time  of  making  the  contract. 

Williamt  vs.  Barton,  404 

8.  In  an  action  for  damages  for  slanderous  words  spoken  and  uttered 
publicly  of  and  concerning  the  plaintiff^  the  latter  may  amend,  and  insert 
an  allegation  of  the  falsity  of  the  charges  and  malice  on  the  part  of  ihe 
defendant Miireaud  vs.  DeUutiztt  416 

9.  According  to  the  article  907,  of  the  Code  of  Practice,  the  Supreme 
Court  is  empowered  to  condemn  the  appellant  to  pay  damages  for  a  frivo- 
lous appeal,  if  the  appellee  claims  them,  but  they  cannot  exceed  ten  per  cent 
on  the  amount  in  dispute,  including  into  test. 

M'Cojf't  Executon  vs.  PriteKard  et,  aL  428 

10.  So  whero  the  judgment  bears  five  per  cent,  interest,  the  damages 
cannot  exceed  five  percent ^- 
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11.  Damages  as  for  a  frivoloiu  appeal,  will  be  given  when  the  points 
relied  on  by  the  appellant  are  untenable  and  ftivolons. 

HubbeU  vs.  Clanwmy  494 

12.  Damages  on  protested  bills  of  exchange  are  given  in  lieu  of  all 
charges  such  as  premium,  protest  and  postage.  The  holder  can  claim  initr- 
ett  on  the  damages  from  the  protest,  but  is  not  entitled  to  the  difference  of 
exchange Robert  Sc  JVilliams  yb.  Commercial  Bank,  528 

DEBTOR  AND  CREDITOR. 

1.  A  principle  which  enables  a  debtor  to  put  his  creditors  at  defiance,  and 
dictate  to  them  the  terms  on  which  they  are  to  receive  a  portion  of  their 
claims,  is  repudiated  bj  law Graven  tt,  al,  vs.  jRoy,  454 

2.  So  where  the  debtor,  residing  in  Virginia,  made  an  assignment  of  half 
his  interest  in  a  ship  at  sea,  for  the  benefit  of  certain  of  his  creditors,  and 
excluded  those  who  dissent  and  refuse  to  release  him :  Held,  that  such  an 
assignment  is  null  and  void  as  against  dissenting  creditors ib, 

3.  It  has  been  decided  in  Virginia  that  an  assignment  witli  a  condition  for 
a  release  of  the  debtor,  would  not  render  a  deed  of  trust  invalid,  provided 
the  debtor  conveyed  the  whole  of  his  property  for  the  benefit  of  his  credi- 
tors   ib. 

4.  The  property  of  the  debtor  is  the  common  pledge  of  all  his  creditors, 
and  when  in  failing  circumstances  he  can  make  no  disposition  of  it  to  the 
prejudice  of  his  creditors. 

Thwtuend  vs.  luouiriana  State  Marine  and  Fire  Insurance  Company,  551 

5.  So,  a  voluntary  assignment  by  a  debtor,  which  provides  that  a  certain 
debt  shall  be  paid  in  fvXL,  and  the  other  creditors  that  may  become  parties 
to  the  act  are  to  be  paid  pro  rata,  is  void  on  its  face,  which  may  be  treated 
as  a  nullity ;  and  the  property  thus  assigned  is  liable  to  seizure  by  the  judg- 
ment creditors i^. 

DEMAND. 

1.  The  amicable  demand  is  founded  upon  the  presumption,  that  if  made 
before  suit^  the  defendant  would  pay  and  save  costs ;  and  where  no  amicable 
demand  has  been  first  made,  if  upon  service  of  citation,  the  defendant  com- 
plies with  the  prayer  of  the  petition,  the  plaintiff  must  pay  the  costs.  But 
it  is  otherwise  if  he  comes  into  court  to  defend  the  action,  and  judgment 
goes  against  him Amory  e#.  al.  vs   Black,  264 

2.  When  there  is  no  amicable  demand  proved,,  and  the  want  of  it  is  spe- 
cially pleaded,  the  judgment  will  not  be  affirmed  with  damages,  although 
the  appeal  is  frivolous FUnanee  vs.  AUton,  278 

3.  So,  where  the  defendant  appeared  and  pleaded  the  want  of  an  arnica-  ^ 
ble  demand,  but  had  no  valid  defence,  he  was  required  to  pay  all  the  costs 

in  the  inferior  court  afler  his  first  appearance  there t^. 

4.  The  amicable  demand  is  admitted  by  the  failure  of  the  defendant  to 
answer  an  interrogatory  put  to  him  to  that  effect Bum»  vs.  ScKaiwnbtrg,  286 
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DISCUSSION. 

1.  A  defendant  who  ineieta  on  the  plea  of  diacuaaion,  moat  apeciallj  point 
oat  property  and  tender  the  costa.  It  ia  not  safficient  to  aver  that  the  party 
ia  ready  to  advance  the  costa,  and  that  the  principal  debtor  haa  property  in 
a  particular  parish Bankt  rn.  Brander  ei,  aL  274 

DOMICIL. 

1.  The  power  of  the  husband  over  the  wife,  and  her  capacity  to  aue, 
ratify,  or  make  a  contract,  ia  fixed  by  the  law  of  their  domicil. 

Oamier  vs.  Paydrat^  177 

S.  Where  a  debtor  absconded  from  his  creditors  in  France  and  came  to 
the  United  Statea,  aettled  in  Louisiana,  and  died  here,  where  hia  succession 
was  opened  and  administered  :  Held^  that  no  other  domicil  can  be  assi^ed 
but  hia  original  one  in  France,  aa  he  did  not  appear  to  have  manifested  an 
intention  to  establiah  himself  in  Louisiana. 

GraviUon  vs.  Richards^  Executor^  293 

3.  The  fact  of  a  person  remaining  in  a  foreign  country,  without  any 
intention  of  establishing  himself  there,  does  not  operate  a  change  of 
domicil.    But  as  soon  as  the  will  of  making  a  permanent  establishment  in 
the  country,  combined  with  the  fact  of  his  residence,  even  for  a  few  days, 
fixes  the  domicil ib. 

4.  Although  exiles  have  two  domicils,  in  one  aense,  yet  as  to  their  suooes- 
sions,  the  original  domicil  is  regarded  aa  the  true  one.  In  queations  of 
doubt,  the  original  domicil  ia  to  be  considered  aa  the  true  and  legal  one ib. 

5.  The  courts  here  have  the  power,  and  it  is  their  duty  to  order  the 
remission  of  funds  belonging  to  a  foreign  aucceasion  opened  here,  to  the 
repreaentatives  and  creditors  authorixed  to  receive  them,  by  the  courts  of 
the  domicil  of  the  deceased.    Every  motive  of  public  poUcy  requirea  it ifr. 

DONATION. 

1.  Under  the  Spaniah  law  in  making  donations,  no  particular  form  or  ^ 
daose  was  required ;  the  consent  of  the  parties,  the  thing  given  and  the 
tradition,  were  sufficient.    Even  verbal  aales  and  donations  were  permitted, 
when  tradition  followed D^Orgenoy  et  al.  va.  Droa,  389 

2.  A  aale  without  a  priee^  or  for  a  fictitious  one,  is  null  aa  a  aale,  but  is, 
nevertheleaa,  valid  aa  a  donation ;  provided  tradition  folio wa ib. 

3.  No  action  can  be  austained  on  abroach  of  promise  to  make  a  donation. 

WiUiaim  va  Bartmi,  404 

EVICTION. 

1.  A  bonafidt  vendor,  onanetion  of  his  vendee,  since  the  adoption  of  the 
Louisiana  Code,  is  not  bound  to  indemnify  the  latter  for  prqfitt  not  made^ 
or  restore  abaolutely  the  inereated  value  of  the  ihing  sold,  above  the  price  of 
the  original  aale Bissell  et  ux.  vs.  EneirCt  Heir$^  143 
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2.  But  in  cases  of  eyiction,  such  inereued  value  of  the  thing  sold,  above 
the  price  of  the  original  sale,  as  the  parties  might  have  reasonably  antici- 
pated at  the  time  of  the  contract»  should  be  considered  as  prqfits  made  by 
the  buyer,  and  ought,  in  all  cases,  to  form  a  part  of  the  damages  for  which 

the  vendor  is  liable  on  his  warranty Bistdl  et  ux.  vs.  ErwirCt  Heirt^  143 

3.  The  defendant,  on  eviction,  will  be  allowed  to  produce  evidence  of  the 
inereoied  vtUue  of  the  property  at  the  time  of  eviction,  above  the  original 
price  at  which  he  purchased ib, 

4.  The  vendor,  when  the  -vendee  demands  security  against  the  danger 
of  eviction,  is  only  bound  to  offer  a  person  able  to  contract,  with  sufficient 
property,  and  domiciled  within  the  jurisdiction  of  the  court.  The  pur- 
chaser, or  vendee,  is  not  entitled  to  demand  real  security  ••  Cross  vs.  Armor ^  ATI 

EVIDENCE. 

1.  It  is  necessary  to  make  pr6of  of  the  genuineness  of  an  act  of  settle- 
ment between  co-heirs,  when  it  is  offered  as  evidence  of  a  sale  or  exchange, 
and  also  of  the  capacity  of  the  heirs  who  are  parties  to  it,  before  evidence  of 
possession  under  it  can  be  received Gutrin  ei  al.  tb,  Bagneries,    14 

2.  Evidence  of  the  signatures  to  the  private  act  of  settlement  among  the 
co-heirs  and  their  capacity,  was  improperly  refused  by  the  court ;  because, 
until  its  genuineness  was  first  shown,  its  validity  and  effect  could  not  be 
examined ib. 

3.  Heirs  claiming  a  slave  by  inheritance,  and  under  an  act  of  settlement 
among  the  co-heirs,  should  be  permitted  to  offer  evidence,  showing  that  the 
slave  made  part  of  the  inheritance  under  the  will  of  a  deceased  ancestor,  t^. 

4.  The  record  of  a  suit  between  others,  not  only  proves  rem  tpjom,  to 
wit,  that  such  judgment  was  recovered,  but  also  a  sale  of  certain  goods  men- 
tioned in  it ;  but  it  does  not  prove  that  these  goods  were  purchased  by  the 
defendant  as  the  consideration  of  the  note  sued  on,  and  sold  as  the  property 

of  this  vendor JIforgan  vs.  Yarborougfi^    74 

5.  A  bill  of  goods  purchased  by  the  defendant,  is  not  evidence  in  a  suit 
between  him  and  the  transferree,  of  the  note  alleged  to  have  been  given  for 
the  price  of  them. ib, 

6.  If  some  parts  of  the  evidence  offered  in  a  case  are  irrelevant,  it  affords 
no  good  ground  to  reject  the  whole.    The  objectionable  parts  only  should 

be  disregarded Le  Bret  vs.  BeUonSy    93 

7.  Irrelevant  testimony  will  be  disregarded  in  thb  court,  but  furnishes  no 
ground  for  remanding  the  case ib. 

8.  It  is  too  general  an  objection,  to  state  in  a  bill  of  exception,  that 
evidence  is  inadmiasible  ;  the  grrounds  should  be  stated ib, 

9.  Parole  evidence  will  not  be  admitted  to  show  the  usual  rate  ofJ|rterest 
of  any  particular  place  in  this  state.    It  is  either  legal  or  conventional,  and 

the  latter  must  be  express,  and  in  writing Poi/dras  vs.  Delamare  et  a/.,    98 

10.  Heirship  may  be  established  by  parole  evidence. 

Hosea^s  Widow  and  Heirs  vs.  MiUsy  107 
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11.  Parole  evidence  may  be  reoeiTed  to  pro?e  a  Terbal  agroement  in 
regard  to  the  occupation  and  repair  of  certain  baildinga,  althoagh  tfaere  be  a 
written  lease,  if  the  agreement  relates  to  a  separate  matter  not  contaoMMl  ib 

the  lease Kenyonvs,  Berghd^f,  «.  e.  133 

12.  Parole  evidence  will  be  disregarded  in  construing  a  written  lease ; 
but  may  be  received  in  proof  of  a  contract  posterior  to  the  lease. ib. 

13.  Parole  evidence  will  be  admitted  to  prove  the  handwriting  of  a  sub- 
scribing witness  to  a  written  instrument,  after  every  diligence  has  been  used 
in  vain  to  find  him  out,  even  without  showing  that  he  is  dead,  or  resides  out 

of  the  state Tkompnny%.  WtUon^s  ExteuUtn^  138 

14.  Parole  evidence  will  not  be  admitted  to  prove  a  written  contract,  but 
it  may  be  received  in  proof  of  acts  done  by  the  parties,  in  execution  of  a 
written  contract. .....w^moiy  et  aL  yb.  Slaekt  S64 

15.  The  record  and  judgment  of  a  suit  between  other  persons  and  the 
plaintiff,  are  not  admissible  in  evidence,  except  to  show  that  such  judgment 
was  rendered ;  but  the  parole  evidence  on  which  it  was  obtained  cannot, 
because  it  forms  part  of  the  record,  be  received  as  proof  in  another  suit. 

Baptiste^f*  to.  e.  vs.  SouHe^.  w.  e.  268 

16.  The  certificate  of  the  governor,  that  a  justice  of  the  peace  before 
whom  certain  testimony  was  taken  on  commission,  was  commissioned  as 
such  at  the  time,  is  insufficient  to  authenticate  the  evidence,  or  a  document 
which  the  governor  never  saw,  and  was  ignorant  of  its  existence. 

Edmondion  vs.  Mutimpfti  and  Alabama  Rail  Bead  Compansf,  98t 

17.  Parole  evidence  is  admissible  to  prove  a  boundary  fine,  recognized 
by  the  parties  in  support  of  a  plea  of  prescription  ;  with  this  limitation  it 
goes  merely  to  prove  a  fact  connected  with  the  actual  possession  of  the  party. 

Biane  vs.  DtipleMtu  /.  m.  e.,  334 
IB.  The  attestation  of  the  governor  under  the  great  seal  of  the  state,  is 
the  best  evidence  of  a  justice  of  the  peace's  capacity,  next  to  his  commis- 
sion ;  and  where  proof  of  his  signature  is  not  required,  or  is  admitted,  the 
governor's  certificate,  although  not  annexed  to  the  return  of  the  commissioa, 
is  full  evidence  of  his  official  capacity Tkatchtr  yn*  Goff  ti,  al^  360 

19.  The  certificate  of  the  recorder  of  mortgages  is  prima  faeU  evidence 
of  the  matters  it  contains.  It  devolves  on  the  adverse  party  to  show  infor- 
malities, or  that  the  renunciations  or  raising  of  the  mortgages  mentioned  in 

the  certificate  are  irregular Cannon  vs.  Labarrt,  399 

20.  Parole  evidence  will  not  be  received  to  show  that  on  diligent  exami- 
nation of  the  records  of  the  parish,  no  act  of  raising  certain  mortgages  could 

be  found.  It  is  not  the  best  evidence t6. 

21.  An  auctioneer's  certificate  is  admissible  in  evidence,  even  when  it 
shows  the  sale  of  certain  property  was  ordered  by  a  different  person  than  is 
alleged  in  the  pleadings,  when  he  is  shown  to  have  been  the  agent. 

Oxnard  vs.  Locke  el  al^  447 
22.  After  the  death  of  the  auctioneer,  pai*ole  proof  is  the  best  evidence  of 
the  correctness  of  the  entries  in  his  record  book,  and  which  the  nature  of 
^he  case  admits t6. 
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23.  A  certificate  of  the  collector  of  the  ciutomB  made  up  from  the  import 
books  of  hie  office,  stating  that  certain  castom-house  bonds  were  paid,  is 
not  admissible  in  evidence,  when  the  provisions  of  the  2249th  article  of  the 
Louisiana  Code  are  not  complied  with  by  first  proving  the  loss  of  the  origi- 
nals, &c JFohnstori*t  Heirs  vs.  CoxU  Syndic^  536 

EXCEPTIONS. 

1.  Where  the  defendant  was  sued  on  his  promissory  note,  and  averred 
that  *^  the  plaintiff  was  not  the  real  owner,  and  bad  no  right  to  sue :"  Held, 
that  this  is  neither  a  dilatory,  declinatory  or  peremptory  exception,  but  is 
considered  an  answer  to  the  merits Bums  vs.  Haynes  et  ai.,    12 

2.  Exceptions  which  come  in  by  way  of  proviso,  or  in  a  subsequent 
statute,  are  properly  matters  of  defence.  [^*  So,  the  proviso  in  the  registry 
act,  being  by  way  of  exception  from  the  enacting  clause,  need  not  be  taken 
notice  of  in  a  libel  to  enforce  the  forfeiture.  It  is  matter  of  defence  to  be 
set  up  by  the  party  in  his  claim."    9  Wheaion,  421.] 

Mathews  vs.  PaseoTs  Executor,    47 

3.  Bills  of  exception  to  the  admissibility  or  rejection  of  evidence  should 
state  the  grounds  on  which  the  party  relies  in  so  clear  a  manner  as  to 
enable  the  court  to  comprehend  them.  Inadmissibility  is,  perhaps,  too 
general  an  objection Le  Bret  yb.  Belzons,    93 

4.  An  exception  which,  on  the  face  of  it,  is  frivolous,  and  puts  nothing  at 
issue,  need  not  be  set  for  trial,  but  may  be  dismissed  on  motion. 

Bank  of  Orleans  vs.  Riee,  277 

5.  The  exception  of  domicil  should  be  first  acted  on,  before  swearing  the 
jury  to  try  the  issue,  if  the  party  is  desirous  of  availing  liimBelf  of  it. 

Ooldenbow  vs.  Wright,  371 

6.  Where  the  same  fact  is  the  ground  of  a  dilatory  exception  and  also 
of  the  merits  of  the  action,  it  must  be  acted  on  in  the  trial  of  the  cause ; 
otherwise  the  fact  would  be  tried  summarily,  and  could  not  be  submitted  to 

a  jury Hobson  Sc  Co.  vs.  fVhiltemore  et  aL,  422 

EXECUTORS. 

1.  Where  the  executor  refused  to  deliver  up  the  estate  of  the  testator  to 
the  widow,  as  natural  tutrix  of  the  minor  children  and  heirs,  on  account  of 
the  danger  to  be  apprehended  from  waste  and  dilapidation  she  might  occa- 
sion the  estate :  Held,  that  in  case  of  real  danger,  the  legal   way  to  avert 
it  is  by  provoking  the  removal  or  destitution  of  the  tutrix. 

Clague^s  Widow  vs.  Clague's  Executors,      1 

2.  The  widow,  as  tutrix  of  her  children,  who  are  forced  heirs  of  the  tes- 
tator, can  at  any  time  take  the  seizin  from  the  testamentary  executors  on 
offering  them  a  sufficient  sum  to  pay  the  moveable  legacies t6» 

3.  The  dispositions  in  a  will,  in  which  property  of  the  estate  is  to  remain 
in  the  hands  t^  executors  until  the  testator's  children  or  heirs  arrive  at  the 

77  VOL.  XIII. 
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age  of  majority,  cannot  be  dMiinguiahed  from  one  that  would  aathoriie  the 
executors  to  keep  and  preserve  it  for,  and  return  the  estate  to  them,  which 

is  Kjuiei  cofitmiwum,  or  trust,  and  is  forbidden  by  law d. 

Ciague^M  Widoto  vs.  Clagtu^a  Exeeuton,       1 

4.  The  testator  has  not  the  power  to  extend  the  period  of  the  executor- 
ship to  more  than  one  year ;  nor  to  direct  that  the  estate  should  remain  in 
the  hands  of  the  executors  afterwards ;  or  tliat  they  should  keep  and  pre- 
serve it  for  another  or  others,  when  there  are  forced  heirs  who  are  present.  t6. 

5.  Where  an  executor^s  account  was  rendered  in  1 804,  and  appears  to 
have  been  communicated  to  the  adverse  party  without  objection,  or  any 
proceedings  had  in  relation  to  it,  until^l820,  it  was  presumed  to  have  been 
acquiesced  in,  and  the  court  adopted  it  as  the  basis  of  its  judgment,  being 
the  safest  mode  of  doing  justice  between  the  parties. 

HodgtU  Htirt  vs.  Dum/ord^M  Curs/or,  187 

6.  An  extra-judicial  settlement  of  an  estate  between  the  executors  and 
heirs,  when  the  parties  are  all  of  age  and  under  no  disability  of  contracting, 
is  perfectly  valid,  and  rests  necessarily  on  the  same  footing  as  any  other 
convention t^. 

7.  In  an  action  by  the  heirs  of  the  testator,  the  homologation  of  the  execu- 
tor's account  is  no  bar  to  the  introduction  of  evidence  to  show  that  the 

executor  had  received  funds  for  which  he  had  not  accounted,  or  failed  to 

put  in  any  previous  account,  when  it  is  offered  before  he  is  discharged. 

Johnston^  Heirs  vs.  Cox^m  Syndict  S3& 

8.  In  case  of  uncertainty  as  to  the  amount  due,  the  executor  cannot  com- 
plain, as  it  was  his  duty  to  have  prevented  this  by  rendering  a  correct 
account  of  bis  administration id, 

EXECUTORY  PROCEEDINGS. 

1.  Where  certain  notes  were  given  in  payment  of  the  price  of  property, 
which  in  the  act  of  sale  are  identified  with  the  mortgage  retained,  and 
described  as  being  /o  the  order  of  C.  H.,  but  it  is  not  stated  that  they  were 
tndorted  by  C.  H.:  Held^  that  the  mortgagee  or  transfenee  cannot  proceed 
by  the  executory  process  against  the  property  to  enforce  payment  of  the 
notes.  The  endorsement  is  a  matter  en  pais  of  which  the  act  furnishes  no 
proof Dakin  et  aL  vs.  GanahlelaL^  SIX 

2.  Where  an  act  of  pledge  transfers  to  the  pledgee  all  the  pledgor^s  rights 
and  interest  to  certain  notes  secured  by  mortgage,  subrogating  him  to  all  his 
rights  of  proceeding  by  the  executoiy  process  to  enforce  payment  of  the 
notes,  the  pledgee  may  have  his  order  of  seizure  and  sale  in  the  same  man- 
ner as  the  pledgor  could  have  had Armitnmgi  vs.  BaUwin^  Syndic^  Sce^  564 

FACTORS. 

1.  Factors  and  commission  merchants  cannot  claim  a  lien  or  privilege 
on  goods,  pnoneys  or  property  for  a  general  balance  of  account  against  the 
owner,  over  an  attaching  creditor  ....Grc^,  Durrive  k  Co,  vs.  BUd$oe  ei  al.,  489 
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3.  The  only  priyildge  a  factor  or  commissioD  merchant  has,  ia  expreasly 
given  by  article  3214,  of  the  Louiaiana  Code,  and  ia  limited  to  specific 
adyancoa  made  on  goods  consigned  after  they  have  come  into  his  posses- 
sion, or  he  has  received  a  bill  of  lading,  or  letter  of  advice  that  they  have 
been  despatched  to  him ^ Grajf,  DttrrivB  k  Co.  vs.  BUdaot  et  al.,  489 

3.  When  a  merchant  ordered  a  shipment  of  articles  in  Havana  to  his 
house  in  New-Tork,  and  was  privy  to  selecting  and  making  up  the  in- 
voices, he  caimot  aflerwardj  object  to  the  quantity  of  any  of  the  articles 
composing  them Uemandt*  tCal.  vs.  Bahcoek*i  Executors^  587 

4.  So,  if  the  shipper  or  factor  furnished  false  invoices  to  the  consignee 
for  part  of  the  cargo,  with  the  privity  of  the  buyer,  when  the  true  ones  were 
sent  with  the  bills  of  lading,  it  cannot  affect  the  vafidity  of  the  contract 
between  the  factor  and  buyer  t^. 

5.  A  merchant  ordered  a  shipment  of  colonial  articles  of  produce  from 
Havana  to  his  house  in  New-Tork,  and  to  draw  on  it  for  reimbursement 
The  factor  or  shipper  consigned  the  cargo  to  a  special  agent,  with  direc- 
tions not  to  deliver  it  to  the  consignees  unless  the  bills  were  accepted,  and 
their  payment  secured,  but  to  sell  it  on  his  (t.  e.  the  shipper's)  aecoutUn  and 
the  cargo  was  thus  sold  at  a  Uat:  Held^  that  the  buyer  was  bound,  for  the 
loii  and  ekarget^  as  his  house  neither  accepted  the  bills  or  offered  any 
security  for  their  payment,  when  notified  of  the  arrival  of  the  goods tft. 

GARNISHEES. 

1.  The  refusal  or  failure  of  garnishees  to  answer  interrogatories  con- 
cerning property  of  the  defendant  attached  in  their  hands,  is  to  be  taken  as 
a  legal  confession  of  sufficient  property  in  their  possession  to  satisfy  the 
attachment,  and  to  bring  the  defendant  into  court., 

Parmdy  tt  aL  vs.  Bradbury^  351 

2.  The  law  does  not  require  an  order  of  court  to  the  garnishee,  directing 
him  to  answer  interrogatories ;  the  service  of  a  copy  of  the  petition  con- 
taining the  interrogatories  and  citation,  are  a  sufficient  warning  for  him  to 
answer ib. 

3.  Where  garnishees  were  asked  if  they  had  property  of  the  defendant  in 
their  possession,  and  whether  it  was  worth  a  eeriain  tum^  and  they 
answered  categorically,  ^  Yes,  one  hundred  and  fbnr  bales  of  cotton:"  Held^ 
that  they  could  show,  when  called  on  by  the  plaintiff  to  pay  the  proceeds 
over  in  satisfaction  of  his  judgment  against  the  defendant,  that  the  cotton 
was  previously  attached  in  their  hands  at  the  suit  of  other  creditors. 

Rokeson  et  aL  vs.  Musissippi  and  .Alabama  Rail  Road  ConqfOny  et  oL^  465 

4.  EttsliS't  J.y  dissenting. — Where  garnishees,  by  their  answer,  acknow- 
ledge that  they  have  property  in  their  possession  belonging  to  the  defendant 
sufficient  to  satisfy  the  plaintiff^s  debt,  they  should  not  be  allowed  after- 
wards to  defeat  this  acknowledgment,  when  called  on  to  pay  the  plaintiff^s 
judgment,  by  pleading  that  the  property  had  been  previoutly  attached  ••  i6.,  466 

5.  On  an  appeal  from  an  order  making  a  rule  absolute,  requiring  gar- 


612  INDEX  OF 

riei 
niiheei  to  pay  money  and  effecto  due  by  them  to  the  defendant  over  to  the 

aheriff,  lubject  to  the  order  of  court :  Heidj  that  no  answer  to  the  rule  in 
writing  is  required.  Their  liability  is  to  be  tested  by  their  answer  to  inter- 
rogatories  Oakey  ei  aL  vs.  Mittittippi  and  Alabama  Rail  Rood  Co.eial^Sffl 

6.  An  attaching  creditor  cannot  compel  the  gamishee  to  pay  a  debt  due 
by  him,  as  such,  into  court,  even  after  judgment  against  the  defendant t6. 

7.  The  order  in  which  previous  attachments  are  to  be  paid  must  be  first 
asceitained  before  the  last  attaching  creditor  can  obtain  judgment  against 
the  garnishee ib. 

HUSBAND  AND  WIFE. 

1«  The  power  of  the  husband  over  the  wife,  and  her  capacity  to  sue, 
ratify,  or  make  a  contract,  is  fixed  by  the  law  of  their  domidL  8o,  where 
a  married  woman  residing  in  France,  and  separated  in  bed  and  board  from 
her  husband,  seeks  to  annul  a  transaction  made  by  her  agent  in  Louisiana, 
on  the  ground  that  she  was  unautfiortBed  to  cause  it  to  be  made :  Hddy  that 
the  controversy  must  be  determined  by  the  laws  of  France  and  not  those 
of  Louisiana,  where  she  seeks  to  enforce  her  legal  rights. 

Oamier  vs.  Poydras^  177 

2.  A  transaction  entered  into  by  a  woman  separated  in  property  from  her 
husband,  in  order  to  be  binding  and  valid,  under  the  laws  of  France,  an 
atUhongation  from  the  court  or  her  husband  is  necessary ib, 

3.  In  France  a  separation  from  bed  and  board  produces  the  same  civil 
effects  as  to  the  wife,  as  a  separation  in  property ;  and  in  both  cases  her  ineor 
paeiiy  to  contract,  without  the  necessary  authorization,  or  voluntarily  to 
execute  an  unauthoriMtd  contract,  continues  until  the  dissolution  of  the 
marriage ib* 

4.  According  to  the  laws  of  France,  a  separation  from  bed  and  board 
duablet  the  wife  from  contracting,  sueing  or  ratifying  a  contract  without 
the  special  atUKorixation  of  the  court  or  her  husband ;  and  this  authorization 
must  be  special  or  clearly  retult  from  some  act  in  writing  for  ail  acts  done  or 

to  be  done ib» 

5.  Proof  of  authorization  under  which  the  wife  was  proceeding  in  her 
suit,  being  insufficient,  and  the  defendant  having  the  right  to  a  final  decision 
of  the  case  on  the  merits,  the  court,  instead  of  non-suiting  the  plaintiff, 
remanded  the  cause  for  a  new  trial,  and  for  both  parties  to  make  new  proofs,  ib* 

6.  Euitis^  J*,  ditsenling — Was  of  opinion  that  judgment  of  non-suit 
ought  to  be  entered,  as  the  plaintiff  would  not  be  bound  by  a  judgment 
against  her ;  and  it  was  unjust  to  allow  her  to  litigate  her  rights  without 
being  bound  by  a  decision  which  might  be  rendered  adversely  to  them ib, 

7.  A  separation  from  bed  and  board  by  the  tribunals  of  France,  does  not 
remove  the  wife's  incapacity  to  sue  without  the  authorization  of  her  hus- 
band  : Rapp  vs.  Peyrowc^  218 
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INJUNCTION. 

An  affidavit,  stating  ^*  that  all  the  material  allegations  in  the  petition  are 
true  to  the  best  of  the  affiant's  knowledge  and  belief, "  is  insufficient  to 
support  an  injunction Caileii  vs.  M^Donald^    44 

2.  To  sustain  an  injunction,  the  affidavit  must  be  such  as  to  subject  the 
party  to  the  penalties  of  perjury,  if  the  facts  sworn  to  appear  to  be  untrue,  ib. 

3.  When  the  affidavit  is  intufficietU^  the  injunction  must  be  dissolved, 
even  if  it  appears  from  the  evidence  that  the  party  would  be  instantly  enti- 
tled to  anew  one .\.. ib» 

4.  In  dissolving  an  injunction,  not  more  than  twenty  per  cent,  damages 
can  be  allowed,  unless  damages  to  a  greater  amount  he  proved.  It  is  not 
sufficient  to  add  fifly  dollars  to  the  damages  for  counsel  feeu^  which  the  party 
will  have  to  pay Wilcox  vs.  Bundy^  380 

5.  In  dissolving  injunctions^  interest  can  only  be  allowed  on  the  amouiU 

of  the  judgment  actually  due ^Cannon  vs.  Labarre^  3d9 

INSOLVENCY. 

1.  An  insolvent  succession,  the  administration  of  which  is  refused  or  will 
not  be  accepted  by  the  beneficiary  heirs,  their  agent,  tutor  or  curator,  may 
be  surrendered  to  the  creditors,  who  are  authorized  to  appoint  syndics  to 
admi nister  thereon Baron**  Widow  and  Heirt  vs.  Hodge^    58 

2.  So,  where  the  widow  and  tutrix  of  the  minor  children  provoked  the 
meeting  of  creditors  of  the  insolvent  estate  of  her  deceased  husband,  aban- 
doned the  administration  and  appeared  in  the  eoncurto  and  voted  for  syn- 
dics i  Heid^  that  she  was  thereby  precluded  from  making  any  opposition  to 
the  proceedings  preyiously  had  in  the  case t6. 

3.  The  act  for  the  relief  of  insolvent  debtors  in  actual  custody,  requires 
as  a  pre-requisite  to  obtain  the  relief  it  affords,  if  the  applicant  is  a  mer- 
chant or  trader^  that  he  deposit  in  court  his  books  and  accounts,  along  with 

his  schedule Bdl 'vb.  Hit  Crediion^  199 

4.  Although  the  law  does  not  require  and  cannot  oblige  a  merchant  or 
trader  to  keep  books,  yet  to  be  entitled  to  ihe  benefit  of  its  provisions  rela- 
ting to  insolvent  debtors,  he  mutt  have  and  depotit  them  in  court  for  the 
inspection  of  his  creditors ib, 

INSURANCE. 

1.  The  plaintiff  established  his  claim  for  a  less  sum  than  demanded  and 
had  judgment,  and  the  only  defence  was  want  of  an  insurable  interest, 
which  was  conclu  si  i^ely  proved ;  and  judgment  was  confirmed. 

Berthoud  vs.  Missistippi  Marine  and  Fire  Inturance  Company^  481 

2.  Where  there  is  noUiing  in  the  policy  of  insurance  which  renders  the 
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inioren  liable  for  the  acta  of  the  captain  or  officen  of  steam-boati,  their 
liability  for  their  oondoct  muat  depend  on  the  law. 

Herman,  Briggt  it  Co.  vf .  fVetiem  Marine  and  Fire  Insurance  Compan^^  516 

3.  Where  the  teetimony  of  the  officen  of  steam-boats  states  that  it  is  nsoal 
to  take  vessels  in  tow  in  their  voyages  up  and  down  the  river,  it  cannot 
have  effect  against  the  insurers,  when  there  is  no  evidence  es  to  the  mage 
of  insurance  in  such  cases,  or  whether  such  a  privilege  is  or  is  not  stipnlaled 
in  the  policies ift. 


4.  The  business  of  towing  ships  and  vessels  is  entirriy  separate  and  dis- 
tinct from  all  things  connected  with  or  incidental  to  the  navigation  of  tha 
river  by  steam-boats,  or  the  transportation  of  freight  and  passengers ib* 

6.  So,  where  a  steam-boat  was  lost  by  the  conduct  of  the  captain  in 
attempting  to  proceed  on  his  voyage  with  a  brig  in  tow  lashed  alongside  in 
stormy  weather,  and  it  does  not  appear  there  was  any  clause  in  the  policy 
allowing  the  privilege  of  taking  vessels  in  tow,  or  that  the  insurers  acqui- 
esced in  this  usage,  the  insured  cannot  recover  of  the  underwriters sA. 

6.  Where  the  agent  of  the  insured  made  his  written  application,  and  the 
rate  of  premium  was  marked  on  it  by  the  secretary  of  the  office,  but  not 
signed  by  him,  and  he  expressly  informed  the  agent  that  the  policy  would 
not  be  delivered  until  the  premium  was  paid,  and  in  the  meantime  the  vessel 
insured  was  destroyed  by  fire,  five  days  after  the  application :  Hddy  that 
the  contract  of  insurance  was  not  complete,  the  premium  not  being  paid 
nor  the  policy  delivered,  and  the  underwriters  were  discharged. 

Berthoud  vs.  Atlantic  Insurance  Company,  539 

7.  No  contract  is  complete  without  the  assent  of  the  parties.  In  recipro- 
cal contracti  it  must  be  expressed.  In  this  case  the  assent  of  the  defendants 
was  wanting.  The  proposition  to  insure  was  accepted  with  a  condition  which 
was  never  complied  with t4. 

8.  Where  the  insured  settled  with  the  underwriters  for  a  partial  loss,  and 
gave  up  their  policy  without  notifying  them  of  a  claim  pending  in  the 
admiralty  court  for  salvage,  which  if  successful  would  increase  the  loss : 
Held,  that  the  insured  cannot  recover  of  the  insurers  for  any  further  loss 
they  may  sustain  on  account  of  salvage  decreed  to  the  salvors. 

Batre  el,  al.  vs.  Louisiana  Insurance  Company,  577 

9.  Had  the  insured  notified  the  insurers  at  the  time  of  the  settlement  of 
this  outstanding  claim,  a  different  case  would  have  presented  itself..... ik* 

10.  A  general  average  contribution  arises  from  a  sacrifice  deliberately 
made  of  property  of  one  of  the  parties  in  the  adventure,  for  the  benefit  of 
the  others,  whereby  his  loss  is  their  gain Barelii  ei  a/,  vs.  Hogvn,  580 

11.  The  owners  of  slaves  are  bound  to  contribute  for  them  to  a  general 
average,  occasioned  by  a  jettison  from  the  ship  in  which  they  are  shipped, 
and  on  board  at  the  time ib. 
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INTEREST. 

1.  Where  the  purchaser  etipulated  to  pay  interest  annually  on  the  price 
of  a  plantation,  and  there  is  no  evidence  to  justify  him  in  withholding  pay- 
ment, he  can  only  be  relieved  by  demanding  the  deposit  of  the  price. 

Hampton  et  al  vs.  Barrett,  338 

2.  Interest  will  not  be  allowed  on  damages  arising  on  protested  bills  of 
exchange Crosby  vs.  Morton  et  al.  357 

3.  Interest  cannot  be  allowed  on  an  unliquidated  demand. 

Ooldenbow  vs.  Wrighi,  371 

JUDGMENT. 

1.  A  judgment  will  be  reversed  for  not  containing  reasons  as  required  by 
the  constitution ;  but  when  the  record  enables  the  court  to  examine  the 
case  on  its  merits,  it  will  render  such  judgment  as  ougJit  to  have  been  given 

by  the  court  below Bums  vs.  Haynes  et  oi.,     12 

2.  On  a  motion  for  judgment  on  a  bail  bond  against  the  principal  and 
his  sureties,  it  is  sufficient  to  assign  as  reasons  of  the  judgment,  that  ^  the 
appearance  bond  of  the  accused  was  called,  and  he  failed  to  appear  in  com- 
pliance ^ith  his  recognizance. '' State  vs.  Oossin  et  al.,    96 

3.  A  judgment  and  verdict  which  are  deficient  in  the  forms  required  by 
law,  will  be  annulled  and  set  aside ;  but  when  this  court  is  in  possession  of 
all  the  facts  and  evidence  to  enable  it  to  pronounce  definitively  in  a  case, 
\i  will  render  such  judgment  as  should  have  been  given  in  the  court  below 

on  the  merits Hosea^s  widow  and  Heirs  yb.  MUes,  107 

4.  Where  a  judgment  was  rendered  at  the  instance  and  on  the  prayer  of 
the  party,  he  cannot  be  allowed  to  open  it  after  it  is  final,  and  have  errors  of 
calculation,  alleged  to  exist  to  his  prejudice,  corrected. 

BrowderU  Curator  vs.  BrowderU  Heirs,  See,,  156 

5.  A  judgment  which  assigns  no  reasons  must  be  reversed;  but  the 
Supreme  Court,  when  the  record  enables  it,  will  render  such  judgment  as 
ought  to  have  been  given  in  the  first  instance Amory  et  al,  vs.  Black,  364 

6.  The  jury  are  the  best  judges  of  the  facts  submitted  to  them ;  and 
unless  an  examination  of  the  evidence  shows  error  to  induce  a  reversal,  the 
judgment  will  not  be  disturbed Baptiste,  f,%D,c,,  vs.  Soulie,  f.w.c,  268 

7.  Where  the  judgment  is  based  on  the  verdict  of  a  jury,  involving  ques- 
tions of  fkct  merely,  which  appear  to  have  been  satisfactorily  proved,  it  will 
not  be  disturbed.  Informalities  complained  of,  not  sufficient  to  reverse  the 
judgment,  will  not  be  noticed Gooding  vs.  Atlantic  Insurance  Company^  460 

JURISDICTION. 

1.  In  an  attachment  case,  commenced  in  the  Parish  Court  of  New- 
Orleans,  where  the  deftndant  died  during  the  pendent^  of  the  suit,  and  his 
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sacceMion  openod  in  a  remote  pariah :  Held^  that  the  power  of  the  coart  of 
general  jurisdiction  ceased,  and  the  cause  was  ordered  to  be  transferred  to 
the  Court  of  Probates  for  the  parish  in  which  the  succession  was  opened. 

Oakey  et  aL  ts.  Dueker,  375 

2.  Etulis^  •/.,  dissenting. — Did  not  consider  a  mere  auxiliary  adminis- 
tration, in  a  remote  parish,  of  the  estate  of  an  intestate  domiciliated  out  of 
the  state,  but  d jing  in  it,  leaving  moveable  property  under  attachment  in  our 
courts  of  general  jurisdiction,  divested  them  of  that  jurisdiction ib. 

3.  It  is  settled  in  most  of  the  states,  and  by  the  Supreme  Court  of  the 
United  States,  that  a  purchaser  under  a  decree  of  the  Orphans  Court  is 
bound  to  look  to  the  jurisdiction,  but  that  the  truth  of  the  record  concern- 
ing matters  within  that  jurisdiction  cannot  be  disputed,  and  a  purchaser 
under  a  decree  of  court  is  not  bound  to  look  beyond  the  jurisdiction. 

Lalanfu*s  Heirs  vs.  Moreau^  431 

4.  An  officer  of  court  is  liable  to  be  sued  in  any  court  of  oompetont  juris- 
diction for  a  breach  of  duty,  or  for  any  injury  or  tort  committed  by  him  in 
the  course  of  his  official  duties Edwards  vb.  JVtefto^ion,  582 

5.  The  marshal  of  the  United  States  is  liable  to  be  sued  in  an  action  for 
damages,  in  a  state  court  of  competent  jurisdiction,  for  failing  and  refusing 
to  deliver  and  convey  to  the  plaintiff  certain  property  which  he  purchased 
at  the  marshal's  sale,  made  under  a  judgment  of  the  United  States  District 
Court a. 

6.  Aof/,  t/.,  dissenting — ^Was  of  opinion  the  stete  courts  had  no  jurisdic- 
tion of  this  case,  not  even  the  claim  for  damages ;  that  the  whole  subject 
matter  belonged  exclusively  to  the  District  or  Circuit  Court  of  the  United 
SUtei tfr. 

LAND  TITLES— LAWS. 

1.  The  act  of  Congress  of  the  20th  May,  1820,  grante  the  right  of  pre- 
emption to  front  proprietors,  to  purchase  an  equal  quantity  of  land  in  their 
rear,  and  adjacent  to  their  front  tract,  not  exceeding  the  same,  and  extend- 
ing not  more  than  forty  arpents  in  depth ;  provided,  notice  is  giYen  and 
payment  made  in  two  years ;  otherwise,  the  right  of  pre-emption  shall  cease 
and  become  void Jourdan  €t  al,  ys.  Barrett  et  dL    24 

2.  Where  back  concessions  or  rear  lands  are  claimed  by  several  adjacent 
front  proprietors,  situated  in  the  bend  of  a  river,  the  surveyor  general  is  to 
divide  and  apportion  them  in  the  most  equitable  manner,  among  such  front 
proprietors  as  avail  themselves  of  thmr  privilege  tinder  this  act,  when  by  the 
converging  of  the  side  lines,  there  is  not  the  full  quantity  for  all  the  claim* 
ants, tft. 

3.  But  where  only  one  front  proprietor  claims  the  privilege  under  the  act 
of  Congress,  to  enter  his  back  lands  in  a  bend  of  the  river  by  converging 
lines,  he  is  entitled  to  his  full  quantity,  and  the  surveyor  general  is  bound 
to  lay  it  off  to  him.    This  right  was  contingent,  and  tlie  q«antity  liable  to 


PRINCIPAL    MATTERS.  617 

Faob 

be  radaeed,  so  long  as  the  act  was  in  force,  bat  it  became  absolute,  and 
vested  on  the  expiration  of  the  act,  which  could  not  be  affected  by  a  revival 
of  the  law  subsequently ;  nor  by  the  operations  of  the  surveyor  general 

Jourdan  et  al,  vs.  Barrett  et  al.^    24 

4.  Such  front  proprietors  as  neglected  or  failed  to  enter  their  back  con- 
cessions, before  the  expiration  of  the  act,  forfeited  their  right,  and  when  the 
law  was  afterwards  revived,  it  did  not  revive  their  right,  to  the  prejudice 
of  the  only  purchaser  who  had  availed  himself  of  the  privilege %b. 

5.  The  decision  of  the  secretary  of  the  treasury,  approving  the  operations 
of  the  surveyor  general,  in  making  the  apportionments  among  different 
claimants,  is  not  conclusive  upon  the  legal  rights  of  the  parties  in  a  court  of 
justice.  The  authority  of  the  surveyor  general  to  make  this  apportion- 
ment, is  confined  to  cases  of  conflict  between  different  elaimantt  under  the 
tame  aet ib. 

6.  Where  certain  lots  or  tracts  of  land  have  been  located,  surveyed  and 
patented,  the  surveyor   general  cannot  make  a  subsequent  location    of 
another  claim,  so  as  to  interfere  with,  or  affect  the  location  of  the  original 
survey  made  by  his  predecessor,  under  which  the  land  in  dispute  was  sold 
and  patented Slack  vs.  OriUion,    56 

7.  A  special  act  of  Congress,  granting  a  tract  of  land  within  certain 
defined  and  precise  boundaries,  is  equivalent  to  a  patent,  and  will  hold  the 
land  against  any  previous  claim,  not  located  or  fixed  by  precise  boundaries,  ib. 

8.  The  act  of  Congress  passed  the  15th  June,  1832,  giving  to  front  pro- 
prietors on  water  courses,  the  preference  of  entering  their  back  lands, 
provides  that  notices  of  such  pre-emption  claims  shall  be  entered,  and  tbe 
money  paid  thereon,  at  least  three  weeks  before  the  public  sale  of  the  lands 
in  the  township,  by  the  proclamation  of  the  president ;  and  all  lands  not  so 
entered,  shall  be  liable  to  be  sold,  or  afterwards  entered  as  other  public 
lands.    Tbe  act  of  the  24th  February,  1835,  revives  this  act  for  one  year. 

Thompson  vs.  Schlater,  1 15 

9.  So,  where  A  enters  back  lands  on  the  18th  December,  1833,  after  the 
township  had  been  offered  at  public  sale  by  the  president,  and  B,  who 
owned  the  front  tract,  entered  the  same  land,  as  a  back  concession,  in  1836, 
under  the  pre-emption  law  of  1835:  Hie/d,  that  the  entry  and  purchase  of 
A,  divested  the  government  of  its  title,  and  B  lost  his  right  of  pre-emption, 
which  ceased  to  exist  after  the  land  had  been  offered  at  public  sale ib. 

10.  The  rights  acquired  by  a  purchaser  of  public  lands,  according  to  the 
provisions  of  the  pre-emption  law,  act  of  1832,  are  vested,  and  cannot  be 
taken  from  him  by  a  subsequent  act  in  1835,  reviving  the  former  law  one 
yeat ib. 

11.  Whore  the  grantee  of  a  tract  of  land,  supposed  to  contain  seventeen 
arpents,  fronting  on  the  Mississippi,  sells  the  lower  twelve  arpents  to  two 
purchasers,  (six  arpentB  each,)  with  certain  fixed  boundaries,  these  will 
control  the  quantity,  in  case  of  deficiency  in  the  whole  tract. 

Blanc  vs.  Duplessis^  f,  m.  r.,  338 

78  VOL.  XIII. 
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LEASE. 

1.  A  contract  of  lease,  either  verbally  or  in  writing,  made  by  one  partner, 
ia  binding  on  the  partnership  when  it  appears  the  firm  occupied  the  leased 
premises,  and  in  which  the  affairs  of  the  partnership  was  conducted. 

Reynoids  ts.  Swain  el  aL  193 

2.  Where  a  tenant  abandons  the  leased  premises  before  the  expiration  of 
the  lease,  he  if  a/  onee  bound  for  the  rent  of  the  whole  temit  and  may  be  sued,  A. 

3.  The  prinoiples  settled  mthe  case  oCChriMi^YB.  CoMowne^  i  Martin^ 
A*.  5.,  451,  making  tenants  who  abandon  their  lease  liable  at  once  for  the 
whole  rent,  are  still  in /oree,  notwithstanding  the  repeal  of  all  the  ^ivil  laws 
not  found  in  the  Louisiana  Code ^- 

4.  Where  a  contract  of  lease  stipulates  that  the  lessee  shall  pay  all  the 
state,  parish  and  city  taxes,  and  keep  the  side-walks  in  repair,  it  cannot  be 
construed  to  extend  to  the  payment  of  the  expenses' of  paving  the  street  in 
front  of  the  leased  premises JiunieipalUy  JVb.2  vs.  Curell,  31S 

5.  When  the  city  ordinances  provide  that  the  owners  shall  be  taxed  for 
the  exclusive  purpose  of  paving  the  streets  and  making  the  side-walks  in 
front  of  their  property,  the  lessee  cannot  be  required  to  pay  this  expense, 
unless  he  expressly  binds  himself  to  do  so  in  his  contract  of  lease ifr. 

MANDATORIES. 

1.  Directors  are  not  officers  of  a  bank,  in  the  proper  sense  of  the  word ; 
nor  have  they  indimduaUy  any  power  or  control  in  its  management  They 
act  collectively,  and  at  stated  times;  and  they  are  not  mandatories,  or 
agents  of  the  bank Louieiana  SiaU  Bank  vs.  Seneeal^  52S 

2.  So,  where  a  note  was  discounted  at  the  instance  of  one  of  the  direc- 
tors, who  knew,  but  failed  to  disclose  a  condition  on  which  it  was  given,  to 
wit,  that  it  should  not  be  negotiated,  nor  payment  exacted  until  certain 
mortgages  were  released :  Held,  that  the  bank  is  not  to  be  considered  as 
cognizant  of  the  condition,  and  is  entitled  to  recover  notwithstanding  it ....  ib. 

MINORS. 

1.  According  to  the  Spanish  law,  minors  had  a  legvl  mortgage  on  the  pro- 
perty of  the  tureiUt  of  their  curator  ad  hona^  which  existed  without  being 
registered.  But  since  the  adoption  of  the  Louisiana  Code,  this  mortgage  is 
not  recognized  in  relation  to  the  mreiies  of  curators. 

Rochets  Hein  vs,  GrojfHUiere  ei  oi.,  238 

2.  Where  there  is  a  formal  decree  of  the  Court  of  Probates,  recognizing 
the  necessity  of  selling  property  inherited  by  minors,  for  the  payment  of  the 
debts  of  the  succession,  giving  an  opportunity  to  the  attorney  of  absent 
heirs  to  show,  that  in  fact  no  such  necessity  existed ;  the  purchaser  is  not 
bound  to  look  beyond  this Lalanne'*s  Heirs  vs.  MoreatL,  431 

3.  No  alienation  of  minors'  property  can  take  place  without  the  advice 
and  consent  of  a  family  meeting,  and  upon  sufficient  cause  shown t6. 
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MORTGAGE. 

1.  Under  the  Spanish  laws  as  they  existed  in  the  state  in  1824,  a  legal 
mortgage  attached  in  favor  of  minors  upon  the  property  of  the  nurelia  of 
their  curator  cuf5ona....^ RoefWt  Heirs  ye,  GmynUiere^  238 

2.  On  the  adoption  of  the  Louisiana  Code  in  1825,  mortgages,  whe- 
ther legal,  conventional  or  judicial,  are  required  to  be  recorded ;  and  in 
order  to  preserve  their  evidence,  the  inscription  of  mortgages  must  be  renew- 
ed before  the  expiration  of  ten  years ;  otherwise  their  effect  ceases  after 
the  expiration  of  that  time,  even  against  the  contracting  party ib. 

3.  Mortgages  to  which  husbands,  tutors,  and  curators  are  subjected  by 
law,  are  the  only  ones  not  requiring  registry  by  the  code ;  but  under  the 
Spanish  law  there  is  no  exception  made  with  respect  to  the  legal  mortgage 
on  the  property  of  the  tureiy  of  a  curator «6. 

4.  So,  where  more  than  ten  years  elapsed  after  the  promulgation  of  the 
Louisiana  Code,  befoi^e  minors  asserted  their  claim  against  the  iurdy  of 
their  curator  ad  horui^  and  without  the  re-inscription  of  their  legal  mort- 
gage within  that  time :  Held^  that  the  effect  of  the  mortgage  ceased,  and  it 
could  no  longer  be  enforced  against  the  property  on  which  it  previously 
existed i6. 

5.  The  article  3298,  of  the  Louisiana  Code,  provides  that  a  mortgage 
exists  without  being  recorded  in  favor  of  minors,  interdicted  or  absent  per- 
sons, on  the  property  of  their  tutors,  curators  and  oihen,  &c. ;  but  this  mort- 
gage is  limited  by  the  code,  and  does  not  extend  to  the  property  of  the  sure- 
tiei  of  tutors,  curators  ad  bona  ke Same  Catty  247 

OFFICK 

1.  Where  an  act  of  the  legislature  creating  the  office  of  President  of  the 
Board  of  Public  Works,  provides,  ^  that  the  governor,  as  soon  as  may  be 
after  the  passage  of  the  act,  and  every  two  yean  thereafter^  shall  nominate 
and  appoint,  &c.,  a  President  of  the  Board  of  Public  Works :"  Held,  that 
the  word  thereafter  referred  to  its  first  antecedent,  to  wit,  the  passage  of  the 
act,  and  that  the  dtiration  of  the  office  is  to  be  reckoned  every  second  year 
from  the  date  of  the  act,  and  a  new  appointment  made  accordingly. 

Bry  vs.  Woodrooff^  556 

OFFICERS — SEE   JURISDICTION. 


PARTNERSHIP.  ' 

1.  In  an  action  by  the  heirs  of  a  deceased  brother,  against  the  succession 
of  the  other,  for  wages  as  clerk  of  the  latter,  when  the  evidence  preponde- 
rates to  show  he  was  a  partner  of  his  deceased  brother,  he  will  be  so  consi- 
dered, and  a  recovery  of  wages  as  clerk,  under  these  circumstances,  refused. 

Jenkins^  Heirs  vs.  Jenkins''  Curator,  102 


> 
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2.  Where  the  heirs  of  a  deceased  partner,  being  of  age,  renew  the  part- 
nership with  the  surviving  partner,  and  suffer  the  partnership  property  to 
remain  during  five  years  under  his  exclusive  control  and  management,  it 
wiU  be  presumed  they  were  satisfied  with  his  diligence ;  and  they  cannot 
claim  from  his  executors  prqfiU  thai  he  mighi  have  made^  on  the  ground  of 
negligence  or  mismanagement ReynatuPt  Hetri  vs.  PeytatntCi  ExeetUon.,  121 

3.  In  a  universal  partnership,  under  the  Spanish  law,  the  personal  and 
household  expenses  of  the  individual  partners  were  chargeable  to  the  firm, 
however  unequal  they  might  be  in  amount tft. 

4.  A  contract  of  lease  is  binding  on  a  partner^ip,  if  made  verbally  or  in 
writing  by  one  of  the  partners  alone,  when  it  appears  the  Jirm  oocupiod 
the  leased  premises  and  carried  on  the  business  of  the  partnership  therein. 

Reynolde  vs.  Stoain  ei  a/.,  193 

5.  Even  in  ordinary  partnerships,  the  contract  of  one  partner,  made  with- 
out the  authority  of  tlie  other,  is  binding  on  them,  if  it  appears  the  partner- 
ship was  benefited  thereby ib. 

6.  The  owners  of  steam-boats  carrying  freight  and  passengers  are  com- 
mercial partners;  and  in  liquidating  the  partnership  affairs,  when  some  of 
the  partners  are  insolvent,  the  other  partner  cannot  withdraw  hie  propor- 
tion of  the  proceeds  of  the  steam-beat  until  the  partnership  debts  are  first 
paid Claihome  et  oL  vs.  Tluir  Crediian^  279 

7.  The  proceeds  of  insurance  on  a  lost  steam-boat  owned  by  several  part- 
ners are  partnership  funds,  and  must  be  first  applied  to  the  payment  of 
partnership  debts  ,in  preference  to  those  of  the  individual  owners  or  partners  t6. 

8.  An  unincorporated  company,  or  association,  formed  of  stockholders  in 
the  steamer  Cuba,  which  appointed  commissioners,  with  authority  to  raise 
money  on  pledge,  bottomry  or  mortgage,  and  they  executed  their  note  for 
&ve  thousand  dollars,  on  the  hypothecation  of  the  boat,  which  was  negotia- 
ted, and  the  holder  sued  the  defendant  alone,  as  one  of  the  stockholders : 
Held^  that  ho  was  liable  at  svdi,  individiMify^  for  the  amount  of  the  note. 

Figert  ei  aL  vs.  Sotnet,  300 

9.  0tockholders  in  unincorporated  companies  are  liable  in  the  same  man- 
ner as  other  partnerships ;  and  partnerships,  or  unincorporated  companies 
for  the  purchase  and  sale  of  personal  property,  or  for  carrying  it  for  hire  in 
ships  or  other  vessels,  are  commercial  partnerships,  and  the  stockholders 
are  liable  in  tolido  for  the  debts  of  the  company ifr. 

10.  Where  a  commercial  firm  signs  an  attachment  bond  as  surety,  the 
bond  is  not  thereby  vitiated,  although  the  partnership  may  not  be  bound ; 
for  the  partner  who  subscribes  the  name  of  the  firm  is  in  all  cases  bound. 

Thaicher  vs.  Goffei  a/.,  360 

11.  Partners  in  joint  stock  companies  have  no  action  against  the  compa- 
ny, as  such,  except  for  the  settlement  of  accounts  and  partition,  after  the 
association  is  dissolved Lesseps  vs.  Architect  Company^  414 

12.  If  the  company  wrongfully  confiscates  or  withholds  the  stock  of  a 
partner,  he  has  an  action  to  be  reinstated  in  his  rights,  but  his  stock  wiD 
remain  subject  to  the  debts  and  losses  of  the  company,  until  its  dissolution,  ib. 
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13.  Commercial  partners  may  all  be  sued  in  the  parish  in  which  they 
tsondact  their  business,  although  one  of  them  resides  and  is  domiciliated  in 

a  different  parish Hobton  Sc  Co,  vs.  Whiitemort  ti  aL^  4StSt 

14.  On  the  dissolution  of  a  partnership  by  mutual  consent,  it  still  conti- 
nues for  the  purpose  of  liquidation ;  and  all  the  partners  must  join  in  a  suit 
against  any  of  its  debtors,  for  the  collection  of  debts  due  the  firm. 

Cutler  Ys.  Cockrcm^  482 

15.  So,  on  a  dissolution  of  the  firm  by  the  death  of  a  partner,  the  sur- 
viving partner  cannot  sue  without  joining  the  representatives  of  the 
deceased  one t6. 

16.  Where  an  obligation  is  made  to  a  commercial  firm,  the  partners  com- 
posing it  must  join  in  the  action.  The  debt  is  due  to  the  partnership  col- 
lectiody^  and  not  to  one  or  the  other  of  the  partners,  as  creditors  in  solido  ••  ib* 

17.  An  action  cannot  be  maintained  by  one  partner  for  the  ute  ofhinuelf 
itnd  the  others  when  his  authority  to  sue  is  expressly  denied  and  not  proved,  t6. 

PLEADINGS. 

1.  The  plaintiff  is  bound  to  set  oat  every  fact  material  to  his  case,  whe- 
ther it  involves  a  positive  or  a  negative ;  but  he  is  not  required  to  allege  the 
absence  or  non-ejdstence  of  facts  which  might  defeat  his  actioA. 

MathetDt  vs.  PateaPt  Executor,    47 

9.  In  a  redhibitory  action,  under  the  statute  of  1834,  which  presumes  that 
a  slave  is  a  runaway  at  the  time  of  tale,  if  he  elopes  within  sixty  days  after- 
wards, it  is  sufiicient  to  aUege  that  the  slave  in  question  ran  away  within  a 
Jew  daye  after  the  sale,  when  the  evidence  shows  it  was  less  than  sixty t^ 

3.  So,  if  the  infliction  of  unusual  punishment  is  proved,  or  that  the  slave 
has  been  in  the  state  more  than  eight  months,  it  destroys  this  presumption 
of  law,  that  a  redhibitory  vice  existed  at  the  time  of  sale ;  but  the  plaintiff  is 
not  required  to  allege  that  neither  of  these  facts  existed ib, 

4.  But  it  has  been  held,  that  a  plaintiff  who  claimed  the  forfeiture  of  a 
slave,  on  its  removal  from  Virginia  by  a  tenant  widower,  without  the  content 
of  the  reversioner,  or  heir,  was  bound  to  aUege  and  prove  the  abtenee  of  that 
consent ) .%....  ib, 

5.  It  is  a  gfeneral  rule  that  the  negative  is  not  to  be  proved,  but  this  does 
not  apply  to  a  case  in  which  a  party  charges  another  with  a  culpable  neglect 
or  breach  of  duty  ;  for  it  u  one  of  the  first  principles  of  justice,  not  to  pre- 
sume that  a  person  acted  illegally ib, 

6.  Where  the  buyer  institutes  his  redhibitory  action  under  the  act  of  18349 
which  creates  the  presumption  that  a  slave  who  runs  away  within  two 
months  after  the  sale,  was  a  runaway  before  the  sale ;  provided  said  slave  had 
not  been  in  the  state  more  than  eight  montht :  Held,  that  the  plaintiff  need 
not  allege  and  prove  this  fact.  It  is  for  the  defendant  to  show  that  he  comes 
\9iihin  the  proviso  as  a  matter  of  defence ib, 

7.  The  want  of  the  christian  name  of  the  defendant  in  the  petition,  if 
it  be  a  dilatory  exception,  is  waived  by  a  plea  to  the  merits. 

Parmely  et  at.  vs.  Bradbury,  351 
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8.  The  oripnal  tod  ■applemental  petition  are  to  be  taken  as  one  an^  the 
same  proceeding.  Any  Tarianoe  between  a  note  or  document  annexedi  and 
the  description  of  it  in  the  petition,  is  cured  by  the  note  or  document  when 
offered  in  evidence,  which  must  govern Weynum  et  aL  vs.  CaUr  k  CVvp,  499 

PLEDGE. 

1.  Creditors  holding  certain  notes  in  pledge,  which  they  cause  to  be 
seized  by  the  sheriff,  on  their  judgment,  do  not,  thereby,  divest  themselves 
of  the  possession  of  the  pledge;  although  illegally  seized,  they  are  still  in 
the  possession  of  the  sherifi^  as  an  officer  of  court,  subject  to  the  right  of 

the  pledgees Goodrich  eiai.'w%.  Southmayi^  339 

2.  Where  an  act  of  pledge  transfers  to  the  pledgee  all  the  pledgor's 
rights  and  interest  to  certain  notes  secured  by  mortgage,  subrogating  him 
to  all  his  rights  of  proceedings  by  the  executory  process  to  enforce  payment 
of  the  notes,  the  pledgee  may  have  his  order  of  seizure  in  the  same  manner 

as  the  pledgor  could  have  had Amutrongt  vs.  Baidwint  Sjfndie^  564 

POLICE  JURY. 

1.  The  construction  of  dikes  and  levees,  and  removal  of  obetmctions  in 
the  beds  of  rivers  and  navigable  streams,  are  under  the  exclusive  jurisdiction 
of  the  police  jury  of  the  parish  through  which  these  streams  run. 

Sicard  ru,  ChitM  ei  oL,  111 

2.  So,  where  the  defendants,  by  order  of  the  police  jury  of  Pointo  Coup^ 
eat  away  a  dam  and  removed  the  obstructions  in  the  bed,  and  which  had 
been  made  across  Fautte  iZtviere,  by  the  plaintiff:  HeM,  that  they  were  not 
liable  in  an  aolion  for  damages  at  the  suit  of  the  plaintiff. .^..  i6. 

POSSESSION. 

1.  No  physical  act  in  taking  poasession,  is  necessary  under  a  sale  by 
notarial  act.  The  intention  of  the  purchaser,  which  the  law  presumes, 
coupled  with  the  power  which  the  act  of  sale  gives,  vests  the  poasession  in 
him.  The  right  is  taken  for  the  fact,  and  the  buyer  is  seised  of  the  thing 
corporally  by  the  execution  of  the  title EUu  vs.  PreooU  et  aL^  230 

2.  There  is  but  one  kind  of  possession  known  to  the  law,  which  com- 
mences by  the  corporeal  apprehension  of  the  thing,  or  the  signing  of  the 
title  which  transfers  it ;  and  continues  whether  or  not  the  possessor  actually 
occupies  and  detains  the  thing,  until  he  be  disturbed  in  fact  or  in  law ib, 

3.  So,  all  possessors,  who  have  possessed  quietly  and  without  any  inter- 
ruption, by  virtue  of  one  of  the  titles  prescribed  in  the  47th  article  of  the 
Code  of  Practice,  for  more  than  a  year,  previous  to  being  disturbed,  can 
maintain  a  possessory  action ;  and  the  possession  of  less  than  one  year  is 
sufficient,  in  case  of  eviction  by /orcean4//fiaud ifr. 

4.  Where  a  party  proves  actual  possession  to  certain  and  fixed  boundaries. 
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by  making  roads,  levees  and  the  front  fences,  he  will  hold  by  pteseription 
to  the  extent  of  his  boundary,  against  an  older  title. 

Bla$ie  Ys.  Dvpkssit  et  oL  334 

5.  When  two  possessions  lap,  that  which  is  most  perfect  and  best  charac- 
terizes the  right  of  property,  is  to  be  preferred ;  that  which  is  corporeal  and 
manifested  by  acts  peaceable  and  notorious,  will  prevail  over  that  which  is 
merely  intentional ib. 

6.  No  relative  nullities  in  titles  accompanied  by  possession,  not  even  those 
resulting  from  fraud,  can  be  inquired  into  collaterally ;  it  must  be  by  direct 
action D^Orgenoy  et  al.  vs.  Drot^  389 

7.  Naked  possession  for  more  than  a  year,  creates  the  presumption  in  the 
possessor,  sufficient  to  put  the  right  owner  upon  proof  of  his  title.  He  must 
make  that  proof,  as  plaintiff,  in  a  direct  action  for  that  purpose,  and  is  not 
permitted  to  throw  the  burden  of  proof  on  the  possessor,  by  alleging  title 
when  he  is  sued  for  a  disturbance ib.  . 

8.  So,  the  person  claiming  to  be  the  right  owner,  when  sued  for  disturb- 
ance, cannot  bring  a  petitory  action  until  after  judgment  in  the  possessory 
one ;  and  if  he  is  condemned,  not  until  he  has  satisfied  the  judgment ib. 

9.  A  final  judgment  has  the  effect  to  exclude  any  adverse  possession, 
within  the  boundaries  it  establishes;  any  subsequent  possession  must  be  by 
enclosures,  or  under  a  new  title,  to  avail  the  party. 

Moore  et  al.  vs.  PontaUfOt  571 

10.  The  confirmation  of  a  land  daim  is  no  new  title,  and  will  not  avail 
the  claimant  for  the  possession,  against  a  confirmation  previously  made  by 
the  board  of  commissioners,  of  which  the  claimant  had  notice ib. 

11.  Where  a  party  purchases  without  warranty,  and  without  ever  taking 
possession  under  his  title,  he  must  be  presumed  to  be  cognizant  of  the 
defects  of  the  possession  and  title  of  his  vendor ib. 

PRACTICE. 

1.  Service  of  both  citation  and  petition  is  necessaiy  to  bring  a  party  into 
court  to  answer,  which  is  not  waived  by  the  defendant's  exception,  pleading 
a  nUinomer Sloeumb  et  oL  vs.  Bowies    10 

S.  The  possession  of  a  note  endorsed  in  blank^is  prima  facia  evidence  of 
property  in  the  plaintiff,  sufficient  to  throw  the  burden  of  proof  on  the 
defendant.  When  the  signature  is  not  denied  the  plaintiff  is  not  bound  to 
prove  it Burru  vs.  HaytUM  et  al.^    12 

3.  An  exception  putting  at  issue  the  capacity  of  the  plaintiff  to  sue,  is  a 
matter  of  fact  which  may  properly  be  submitted  to  a  jury,  with  the  other 
matters  of  defence  on  the  merits,  the  whole  being  peremptory  exceptions. 

Ho$ed*t  Widow  and  Heirs  vs.  Milee^  107 

4.  The  fact  on  which  a  continuance  is  asked,  should  be  established  by 
affidavit ib. 

5.  A  verdict  ^^for  the  plaint{ff^"  without  stating  for  what  amount  or 
object,  is  incorrect  and  should  be  set  aside,  and  a  new  trial  awarded ...•  ib. 
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6.  A  verdict  and  jadgment,  which  are  deficient  in  the  forroa  required  by 
law,  win  be  annulled  and  set  aside ;  but  when  this  court  is  in  poaseanon  of 
bU  the  facts  and  eyidence  to  enable  it  to  pronounce  definitely  in  the  caae,  it 
will  render  auch  judgment  aa  should  be  given  in  the  court  below  on  the 
meriti. Ho$ea*s  ff^idow  and  Heirt  vb,  MiUt^  107 

7.  Where  the  party  failed  to  procure  the  necessary  evidence  to  support  his 
title,  and  the  justice  of  the  case  seemed  to  require  it,  the  cause  was  reman- 
ded for  a  new  trial CuUiver  yb,  Garietl  oL^  137 

8.  Where  proof  of  authorization  under  which  the  wife  was  proceeding  in 
her  suit,  being  insufficient,  and  the  defendant  having  the  right  to  a  final 
decision  on  the  merits,  the  court,  instead  of  non-suiting  the  plaintiff,  reman- 
ded the  case  for  a  new  trial,  and  for  both  parties  to  make  new  proof. 

Ganuer  vs.  PoydraSj  177 

9.  Utalir,  J.  ditserUing—YlBB  of  opinion  jadgment  of  non-suit  ought  to 
be  entered,  as  the  plaintiff  would  not  be  bound  by  a  judgment  against  her ; 
and  it  was  unjust  to  allow  her  to  litigate  her  rights  without  being  bound  by 
adecision  adversely  to  them ib. 

10.  This  caae  involves  simply  a  question  of  fact,  turning  upon  the  credi- 
bility of  a  witness,  and  the  judgment  of  the  inferior  court  is  affirmed. 

JVbtf  vs.  Boiti^  fOt 

11.  When  the  case  presents  no  question  but  one  of  ownership,  which 
turns  on  mere  matters  of  fact,  and  the  evidence  is  multifarious  and  contra- 
dictoiy,  the  judgment  will  be  affirmed Young  vs.  Walker  et  al.j  S62 

12.  A  motion  for  a  now  trial,  after  the  expiration  of  three  days  from  the 
rendition  of  the  judgment,  is  correctly  overruled  by  the  inferior  court. 

Chandler  et  al.  vs.  Barker^  316 

13.  The  defendant's  counsel  may  require  the  clerk,  on  the  cross-examina- 
tion of  the  first  toitnestt  to  take  down  his  answer  in  writing,  even  when 
neither  party  desired  it  at  the  commencement  of  the  examination. 

Piiie  vs.  StewiTt^  364 

14.  Where  the  judge  refused  to  allow  the  testimony  to  be  taken  down  in' 
writing  by  the  clerk,  after  the  examination  of  witnesses  had  commenced, 
judgment  was  reversed  and  a  new  trial  awarded ib. 

15.  When  a  suit  or  demand  is  premature,  or  when  the  obligation  sued 
on  is  conditional,  and  its  exocution  demanded  before  the  condition  has  been 
fulfilled,  the  action  must  be  dismissed. 

Orontng  et  al,  vs.  W.  &  L,  Krumbhaar^  402 

16.  If  the  defendant,  on  the  trial,  abandons  title  to  the  property  claimed 
in  the  petition,  but  insists  on  his  claim  for  damages  set  upon  in  compensa- 
tion of  the  plaintiff's  demand,  and  the  latter  permits  the  case  to  go  to  the 
jury  in  this  manner  without  objection,  the  verdict  and  judgment  will  not  be 
disturbed  on  this  ground fVilliami  vs.  Barton^  404 

17.  The  judge  can  disregard  the  testimony  of  witnesses  if  he  disbelieves 
them,  and  give  judgment  as  if  no  evidence  had  been  adduced,  on  his  own 
knowledge  of  the  case Howe  vs.  Manning*t  Exeeuiori  412 
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18.  The  acknowledgment  of  the  father  to  pay  the  note  of  his  son,  was 
indirect,  and  failed  to  satisfy  the  district  judge  of  his  liability,  aild  this  court 
did  not  feel  authorized  to  disturb  the  judgment Hoffman  vs.  Holland,  418 

19.  The  sickness  of  a  witness  not  summoned,  and  the  absence  of  the 
attorney  trying  a  suit  in  another  court,  are  no  grounds  for  a  continuance  or 
anew  trial Soey^s  Heirs  va.  SoeyU  Curator,  424 

20.  This  case  was  remanded  for  the  defendant  to  prove  offsets  to  the 
note  sued  on,  and  no  further  evidence  being  offered,  judgment  was  properly 
given  for  thcentire  sum Yard  &  Bloit  vs.  Syndic  SrodeM,  43^ 

21.  The  Supreme  Court  will  not  consider  one  decision  alone  as  finally 
settling  the  jurisprudence  on  any  given  point  or  question  of  law,  which  is 
not  settled  by  positive  legislation PriMeiUa  Smith,  /.  w .  e.  vs.  Smith,  441 

22.  In  a  case  of  redhibition  depending  upon  the  testimony  of  witnesses 
which  stands  uncontradicted,  and  the  judge  a  quo  gave  full  faith  to  it,  this 
court  cannot  afford  relief  to  the  appellant Ptyroux  vs.  Chatal,  459 

23.  The  execution  of  a  bail  bond  need  not  be  proved  when  it  purports  to 
have  been  signed  in  the  presence,  and  witnessed  by  a  person  who  certifies 
the  record  as  clerk  of  the  court ;  this  will  prove  his  quality  or  capacity  as 
clerk  in  his  signature  to  the  bond Stale  vs.  Gcifsin  et  al.    96 

24.  In  judicial  proceedings,  when  the  contrary  is  not  shown  or  does  not 
appear,  the  presumption  is  that  they  were  regular Hubbell  vs.  Clannon,  494 

25.  Where  the  judgment  expresses  that  it  was  confirmed  and  made  final 
on  due  proof  of  the  plaintiff's  demand,  it  is  sufficient  grounds,  according  to 
the  article  315  of  the  Code  of  Practice ib, 

26.  The  neglect  of  the  clerk  to  record  the  judgment  cannot  authorize  its 
reversal ib. 

27.  A  judgment  becomes  final  thru  days  after  its  rendition,  although  pre- 
maturely signed tfr.. 

28.  The  maker  of  a  note  cannot  complain  that  judgment  was  not  ren- 
dered against  him  and  the  endorser  in  tolido,  even  when  they  are  both  sued,  ib. 

29.  In  a  petitory  action  on  failure  to  show  title  in  the  plaintiff,  judgment 
must  be  for  the  defendant Adamt,  Administrator,  Sec.  vs.  Bell,  555 

PRESCRIPTION. 

1.  When  it  is  shown  that  the  defendant  acknowledged  the  plaintiff's 
services  were  worth  a  certain  sum,  he  cannot  be  allowed  to  plead  prescrip- 
tion against  any  part  of  the  claim Hoffman  vs.  Atcheson  et  at.,  476 

PRINCIPAL  AND  AGENT. 

1.  Where  the  defendant,  representing  himself  as  agent,  induces  the 
plaintiffs  to  purchase  an  assorted  cargo  for  his  principals,  which  is  shipped 
in  their  vessel,  invoices  made  out  for  their  account  and  risk,  and  a  bill 
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drawn  on  them  by  the  pliiintiffs  for  the  amount,  which  is  aeeopted  bvt  not 
paid :  Htid^  that  the  agent  is  not  liable Zttefutrie  et  at.  Tft.  JVoA,    90 

2.  A  person  who  draws  a  bill  of  exchange,  declaring  himself  at  the  same 
time  to  be  the  agent  of  the  drawees^  is  not  liable,  individually,  in  case  of 
non-payment ih» 

3.  Where  the  principal,  residing  in  France,  draws  on  her  agent  in  this 
state,  to  pay  over  a  certain  snm  of  money  to  a  third  penon,  with  the  utual 
interest,  it  amounts  to  nothing  more  on  her  part,  than  a  promise  to  pay  th« 
amount,  with  interest,  at  the  plaoe  where  the  draft  is  payable. 

Poydra*  Ts.  Deiaauune^    98 

4.  On  the  refusal  of  the  agent  to  pay  the  order  of  his  principal,  the  lattv 

is  alone  bound,  and  is  not  entiled  to  notice  on  such  refusal tft. 

5.  The  agent  having  fiinds  of  bis  principal  in  his  hands,  and  rafusiog  to 
pay  them  over  to  the  payee  of  his  principal,  ie  not  individually  bound. 
The  neglect  of  the  agent  to  obey  the  directiona  of  his  pincipal,  doee  not 
render  him  liable  to  a  third  person ib. 

6.  Where  an  agent  with  general  and  special  powers,  is  instrueted  to  pox- 
chase  three  hundred  hogsheads  of  tobacco  for  the  London  mark«t»  and 
without  additional  authority  he  ships  ninety-nine  hogsheads  to  New-York, 
oo  which  a  loss  is  sustained,  he  is  answerable  therefor. 

Vigen  el  al.  ts.  KHshaw^  438 

7.  So,  where  an  agent  acts  in  faith,  but  indiscreetly,  and  exceeds  his 
instructions,  he  will  be  responsible  to  his  principal  for  the  loss  sustained,  or 
that  results  from  his  unauthorized  acts t&. 

PRIVILEGE. 

1.  According  to  the  provisions  of  the  Louisiana  Code,  article  321d,  No.  3, 
those  who  have  furnished  the  owners  with  materials  for  the  construction  or 
repair  of  an  edifice,  are  entitled  to  a  priTilege  on  the  building  or  work 
constructed,  for  the  price  of  such  niateriids Jindty  yb.  6«ynl  eiaLi      8 

3.  So,  where  the  vendee  of  a  lot  of  ground  receiyed  materials  fit>m  a 
third  person,  for  the  erection  of  a  house  on  it :  Held^  that  the  material  man 
is  entitled  to  receive  the  price  of  the  materials  furnished,  by  priuHege^  over 
the  vendor  of  the  lot,  to  be  paid  from  the  price  of  the  house  in  the  hands  of 
the  sheriff,  which  was  sold  with  the  lot t^. 

PUBLIC  PLACJE. — See  Corporation  of  Nrw-Orlkaits. 

RATIFICATION. 

1.  Whore  the  ratification  of  a  sale  of  certain  proceedings  is  relied  on,  the 
burden  of  proof  is  on  the  party  alleging  it,  and  facts  must  be  established 
from  which  the  ratification  neecMiarify  rendu,  when  there  is  no  positive 
proof. Rioat*  Beirs  vs.  Bemurd^  159 
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3.  To  give  Tilidlty  to  a  contract  which  is  merely  Toidable,  it  matt  be 
ileliberately,  and  upon  examination,  ratified  and  cof\firmtd  by  the  party,  to 
be  binding  OB  him AtMv' flihrt  tb.  i^emartf,  169 

RECONVENTION. 

1.  In  an  action  of  alandei  for  damages,  in  consequence  of  slanderous 
words  spoken,  the  defendant  cannot  reconvene  for  slanderous  words  alleged 

to  have  been  uttered  by  the  plaintiff  against  him Ktmif  vs.  ^mockery    65 

2.  The  demand  in  reconvention,  in  an  action  for  slanderous  words 
spoken,  is  not  necessarily  connected  with  and  incidenttl  to  the  principal 
one,  as  is  required  by  law ., t^. 

SALR 

1.  Wheie  a  tract  of  land  is  sokl  for  cash  at  the  probate  sale  of  a  sueees- 
sion,  and  expressly  declared  to  be  subject  to  a  lien  in  favor  of  the  vendor 
for  the  original  price  and  interest,  and  the  purchaser  bids  over  this  amount, 
he  is  entitled  to  the  benefit  of  his  bid,  by  paying  the  overplut  in  eath, 

Bradford  vs.  Dortch  el  at,    79 

t.  So,  if  the  sum  due  the  vendor  has  been  seized  in  execution,  the  pur- 
chaser of  the  land  at  probate  sale  takes  it  subject  to  this  claim,  in  whose 
soever  hands  it  may  come,  when  it  is  so  declared t6. 

3.  The  sale  of  an  estate  inherited  by  minor  heirs  may  be  made  below  the 
appraisement  price,  in  order  to  pay  the  debts  of  the  ancestor. 

Huichiss^  TtUory  &(.,  vs.  Dodd  ei  oL,    04 

4.  When  such  sale  is  provoked  by  a  creditor,  and  it  is  not  shown  to  be 
necessary  for  the  payment  of  the  debts,  but  principally  to  effect  a  parti- 
tion, it  is  null  and  void ib. 

5.  An  act  for  the  retrocession  of  certain  property,  signed  only  by  the  pur- 
chaser, is  not  binding,  and  has  no  force  on  the  seller,  until  accepted  by  him 

in  some  legal  manner MunieipaHty  JVe.  1  vs.  Bttrnelt^  344 

6.  If  the  date  of  a  purchaserHi  signature  to  an  act  of  retrocession  be 
proved,  it  is  a  mere  pollicitation,  until  signed  or  accepted  by  the  other 
party,  and  ceases  to  have  any  effect  the  moment  his  capacity  to  accept  is 
taken  away ih, 

7.  A  simulated  sale,  as  between  the  parties,  is  absolutely  null. 

Hiriart  vs.  Roger  et  a/.,  126 

8.  Where  the  evidence  estabKshes  fraud  on  the  part  of  the  purchaser, 
the  sale  will  be  declared  fraudulent  and  void  as  regards  creditors,  at  the  suit 

of  a  creditor  of  the  original  vendor tfr. 

9.  A  person  who  has  a  mere  equitable  interest  in  property  is  not  allowed 
to  question  the  validity  of  a  sale  of  it,  when  he  permitted  the  legal  title  to 
remain  in  another,  and  when  it  passed  into  the  hands  of  a  bond  fide  pur- 
chaser without  notice Doaerys.  Squires  &  Donaud  et  a/.,  130 
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10.  In  sales  per  averaumem^  the  purchaser  cannot  claim  dtminntion  of 
price  for  a  deficiency  in  measurement ;  but  if  he  has  been  led  into  error  bj 
the  fra«dalent  concealment  of  the  vendor  as  to  the  real  quantity,  he  is  not 
without  remedy,  and  will  be  allowed  to  produce  evidence  of  fraud  and  con- 
cealment under  the  proper  allegations Letaatier  vs.  />aj^te22,  151 

11.  Good  faith  is  required  in  sales  per  aversitmenh  as  much  as  in  any 
other  kind  of  contracts ;  and  when  fraud  and  concealment  is  alleged  in  the 
pleadings,  the  court  should  allow  the  inquiry  to  be  gone  into a6. 

12.  So,  the  purchaser  was  permitted  to  introduce  evidence  to  show  that 
the  vendor  knew  at  the  time  of  the  sale,  which  was  per  averrionem,  that  the 
tract  of  land  described  in  the  act  of  sale  contained  less  than  the  quantity 
mentioned ib. 

13.  The  adjudication  of  property  held  in  common  between  the  surviving 
parent  and  minor  children  is  alorie  atUhorized.  The  separate  property  of 
the  deceased  parent  descends  to  his  children,  and  can  only  be  alienated  in 
the  manner  prescribed  by  law  for  the  sale  of  minors*  property. 

Rivat*  Heirt  vs.  Bemardj  159 

14.  Where  the  ratification  of  a  sale  is  relied  on,  the  burden  of  proof  is  on 
the  party  alleging  it,  and  facts  must  be  established  from  which  the  ratifica- 
tion neeeuarily  remits  when  there  is  no  positive  proof a6. 

15.  An  agreement  to  sell  a  lot  of  ground,  in  which  it  is  designated  and  the 
price  and  terms  of  payment  specified,  is  a  Male,  according  to  article  2431  of 
the  Louisiana  Code,  and  the  seller  is  bound  to  execute  a  title  accordingly. 

Long  vs.  Fronthj  S57 

16.  Property  claimed  in  a  suit,  in  virtue  of  a  $aU,  cannot  be  alienated  by 
the  adverse  party,  pending  the  action,  so  as  to  prejudice  the  plaintiff's  right,  ib. 

17.  Combinations  at  auction  sales  to  enhance  the  price  by  false  bids,  or 
depress  it  by  false  assertions,  are  artifices  which  invalidate  the  sale  when 
practised  by  those  who  are  parties  to  it Baham  vs.  Bachj  287 

18.  As  soon  as  the  auctioneer  declares  the  highest  bidder  to  be  the  par- 
chaser,  and  the  thing  sold  is  adjudicated  to  him,  the  contract  of  sale  is  sub- 
ject to  the  same  rales  which  govern  ordinary  sales ib, 

19.  Where  the  act  of  sale  contains  the  clause  de  non  alienando,  the  ven- 
dor is  relieved  from  the  necessity  of  making  the  third  possessor  a  party  to 
the  executory  proceedings  in  asserting  his  mortgage  against  the  mortgaged 
premises  J^ieoleCs  Executor  YB.Moreau  et  al.,  313 

20.  The  buyer,  at  probate  sale,  to  whom  a  slave  is  adjudicated,  cannot 
avoid  the  sale  and  payment  of  the  price  on  the  ground  of  the  redhibitory 
vice  of  running  away,  without  administering  proof  that  this  vice  existed  at 

or  before  the  sale Fortier  et  al.  vs.  Labranche,  355 

21.  An  agreement  by  the  heirs  to  rescind  a  probate  sale  of  a  slave  is 
Invalid,  if  not  made  in  writing ;  and  where  some  of  the  heirs  are  minors  it 
cannot  be  legally  made  in  any  form ib. 
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3$.  In  the  prbt>ate  sale  of  a  slave,  to  pay  the  debts  of  a  snocession,  where 
the  execator  expressly  declares  he  does  not  warrant  against  any  of  the  red- 
hibitory vices  or  maladies  prescribed  by  law,  the  purchaser  cannot  avail 
himself  of  the  redhibitory  vice  of  an  habitual  runaway,  to  avoid  the  sale 
and  payment  of  the  price,  even  if  this  fact  was  known  to  the  owner  in  his 
lifetime,  and  not  declared Magqfin  vs.  Stringer  et  a/.,  370 

23.  The  price  of  a  sale-  must  be  serious ;  and  a  price  which  is  out  of  all 
proportion  with  the  value  of  the  thing  sold,  invalidates  the  sale. 

D^Orgenay  et  aL  vs.  Drou^  382 

24.  A  sale  without  a  price  is  not  binding  as  such  on  the  parties ;  but  the 
act  may  have  effect  as  a  donation,  if  it  contains  nothing  contrary  to  public 
order,  provided  the  purchaser  can  receive  a  donation  from  the  vendor,  and 
no  injury  results  to  third  persons t6. 

25.  It  has  been  adopted  as  a  general  rule  of  law,  that  a  sale  without  a 
price  is  a  donation iJb. 

26.  A  sale  without  a  priee<t  or  for  a  fictitious  price,  although  null  as  a 
sale  for  want  of  the  essential  requisites  of  that  contract,  is  nevertheless 
valid  as  a  donation,  provided  tradition  follows • Sarne  coie,  389 

27.  It  is  not  necessary  that  the  appointment  of  appraisers  should  form  a 
part  of  the  decree,  ordering  the  sale  of  property  inherited  by  minors  to  pay 
the  debts  of  the  succession,  or  that  their  names  be  mentioned  in  the  order. 
Their  appointment  may  be  entered  afterwards  on  the  minutes  of  the  court. 
When  the  substantial  requisites  of  the  law  are  complied  with,  it  will  suffice. 

LalanneU  Hein  vs.  Moreau^  431 

28.  The  decree  of  the  Court  of  Probates,  upon  the  recommendation  of  a 
family  meeting  for  the  sale  of  property  inherited  by  minors,  to  pay  the  debts 
of  the  succession,  b  so  purely  in  rem*^  and  against  the  property,  indepen- 
dently of  the  persons,  that  the  sale  made  under  it  extinguishes  all  the  mort- 
gages existing  in  the  name  of  the  owner  of  the  property ib, 

29.  Sales  directed  by  the  Court  of  Probates  are  judicial  sales  to  all 
intents  and  purposes,  and  the  purchaser  is  protected  by  the  decree  ordering 
them , ." ib. 

30.  It  is  settled  in  most  of  the  states  of  the  Union,  that  the  purchaser 
under  a  decree  of  the  Orphan*s  Court  is  bound  to  look  to  the  jurisdiction; 
but  that  the  truth  of  the  record,  concerning  matters  within  that  jurisdiction, 
cannot  be  disputed.  If  the  facts  necessary  to  give  the  court  jurisdiction 
appear  on  the  face  of  the  proceedings,  the  purchaser  need  not  look  beyond 
the  decree  ib, 

31.  A  fraudulent  sale  of  personal  property,  although  followed  by  posses- 
sion, gives  no  right  of  property  to  the  purchaser ;  and  the  true  owner  has 

his  action  against  the  latter  for  its  recovery Weld  et  aL  vs.  Donliti,  460 

32.  A  proprietor  who  divides  a  piece  of  land  into  lots,  and  ofiers  them 
for  sale,  is  not  required  to  submit  a  plan  of  his  town,  for  the  approval  of 
■^e  police  jury..... OUicYS.  Ogilvie^  472 

33.  So,  the  owner  is  not  guilty  of  deception  towards  the  purchasera  of 
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lots  when  he  omite  to  mark  on  his  plan  a  fni9aie  road  which  had  been  used 
to  pass  over  hia  land,  and  which  ia  afterwards  taken  for  a  publio  road.  li 
is  sufficient  to  designate  the  pnUie  road  and  levee  enatiag,  as  snchf  at  the 
time , Ottte  Ts.  O^iMc,  472 

34.  Where  certain  Iota  were  sold  in  reference  to  a  plan  representing  a 
passage  through  the  square  on  which  some  of  the  lots  were  made  to  front, 
and  it  turned  out  that  there  was  no  public  passage  authorized  by  the  corpo- 
ration, this  was  held  to  be  such  an  artifice  or  error  as  would  avoid  and 
annul  the  sale  at  the  instance  of  the  purchaser OuUtm  vs.  Pepin^  534 

SALE  FOR  TAXES. 

1.  In  a  sale  for  taxes  due  the  corporation  of  New-Orleana,  by  non- 
resident owners  of  lots,  the  name  of  the  owner  must,  in  all  cases,  be  given 
and  published  in  the  proceedings.  The  designation  that  the  owner  is 
unknown,  is  insufficient  to  make  sucli  sales  yalid. 

Carmithael  vs.  Aikin^s  Heirs^  205 

2.  The  debt  or  corporation  tax  due  by  non-resident  owners  of  lots,  must 
be  proved,  contradictorily  with  the  attorney  appointed  to  represent  the 
absentee,  and  must  be  so  stated  in  the  judgment ib, 

3.  In  a  forced  sale  for  taxes  on  city  lots,  it  is  insufficient  to  designate  the 
lots  by  number  a/one,  and  the  squares  in  which  they  are  situated.  The 
extent  and  boundaries  should  be  given.— tft. 

SERVITUDE. 

!•  Where  two  estates  are  adjacent  to  each  other,  the  one  below  owes  to 
the  other  a  natural  servitude  to  reoeire  the  waters  which  run  naturally  from 
it,  according  to  the  principles  settled  in  the  case  of  Martin  vs.  Jeti.  IS  Lm^ 
isiana  Reports,  501 Hehert  vs.  Hudson  k  Lambeth,    54 

2.  If  the  owner  of  the  lower  estate,  owning  the  servitude,  makes  a  levee 
or  other  obstruction  to  the  natural  flow  of  the  water  over  his  land  from  the 
upper  one,  the  owner  of  the  latter  has  his  action  to  cause  the  obstructions  to 
be  remoyed t^. 

SLAVES  AND  FREED  PERSONS. 

1.  It  ii  the  duty  of  masters  of  steam-boats,  as  soon  as  a  slave  is  disco- 
vered on  board  without  permission,  to  cause  him  to  be  landed  or  secured. 

Goldenbow  vs.  Wright,  371 

2.  So,  where  a  slave  was  discovered  on  board  without  permission,  soon 
after  the  defendant's  boat  started  from  Uie  port  of  New-Orleans,  and  was 
allowed  to  be  employed  by  the  cook,  without  any  measures  being  taken  for 
securing  him,  and  he  was  lost  on  the  trip  or  voyage,  the  master  was  held 
liable  to  the  ownerfor  his  value t^. 

3.  Where  a  slave  was  taken  from  Louisiana,  with  the  consent  of  the 
owner,  to  France,  althouj^h  afterwards  sent  back  here,  she  was  thereby  enti- 
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tied  to  hor  froedom,  from  the  fact  of  having  been  taken  to  a  country  where 
slayery  is  not  tolerated,  and  where  the  slave  becomes  free  by  landing  on  the 
French  soil PriicUla  Smithy  f.  to.  c,  vs.  Smithy  441 

4.  When  owners  go  out  of  the  state  with  their  slaves,  and  afterwards 
emancipate  them,  they  must  do  so  according  to  the  laws  of  the  place  where 
the  emancipation  takes  place ib» 
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SUCCESSION. 

1.  The  succession  of  a  non-rettdcn/,  dying  in  the  state,  is  opened  in  the 
parish  where  he  owned  real  estate,  or  in  that  in  which  his  principal  effects 
are  situated,  if  he  had  effects  in  several  parishes ;  or  in  the  parish  where  he 
died,  if  he  had  no  immoveable  property  in  the  state. 

Oakey  et  al.  vs.  Ducker^  375 

2.  All  claims  for  money,  must  be  brought  in  the  Court  of  Probates,  for 
the  parish  in  which  the  succession  is  opened,  whether  the  deceased  had  his 
residence  in  the  state  or  out  of  it ib. 

SURETY. 

1.  A  surety  has  the  right  to  claim  an  indemnification,  by  instituting  suit 
against  his  principal,  even  before  making  any  payment ;  a  fortiori^  when  a 
judgment  has  been  obtained  against  him,  he  may  demand  indemnification 
without  payment.... Thompionya.  WiisorCs  ExuvUort^  138 

2.  When  the  surety  has  paid  upon^  or  after  being  sued,  even  without 
informing  his  principal  debtor,  he  has  his  recourse,  although  the  debtor 
was  in  possession  of  the  means  of  having  the  debt  declared  extinct t^. 

3.  When  circumstances  existed  at  the  creation  of  the  debt  which  enabled 
the  debtor  to  resist  payment,  still  if  he  suffers  his  surety  to  remain  ignorant 
of  them,  and  the  latter  pays,  he  will  be  bound  to  indemnify  him ib. 

4.  The  absence  or  insufiiciency  of  consideration,  may  be  opposed  to  the 
creditor,  but  not  to  the  surety,  who  hat  p€Ud^  or  is  Hable  to  pay,  especially 
when  he  is  ignorant  of  such  defence it. 

TUTOR  AND  TUTRIX 

1.  The  widow,  as  tutrix  of  her  minor  children,  may  be  removed  to  avert 
waste  or  dilapidation  of  their  property,  but  until  .destitution  of  office,  she 
has  a  right  to  demand  the  possession  of  her  children's  estate  from  the 
executor Clagtie^t  Widow  vs.  ClagueU  Executort^      \ 

2.  The  widow,  as  tutrix  of  the  minoiv,  who  are  forced  heirs  of  the 
testator,  may,  at  any  time,  demand  and  take  the  feisin  of  the  estate  from 
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the  teatamentory  execators,  on  offering  them  a  sufficient  sum  to  pay  the 
moveable  legacies Clagve^s  Widow  vs.  Clagtu*t  Executors^     1 

3.  The  creditor  of  a  succession  iidierited  by  minors,  under  the  tutorship 
of  the  administrator,  cannot  institute  suit  for  the  removal  of  the  tutor  for 
malversation  in  office.  No  one  can  institute  this  action,  without  being 
properly  authorized  by  the  Court  of  Probates,  as  required  by  the  article 
1016  of  the  Code  of  Practice Thompton  vs.  Huiehiu^  Tutor^  eU.<,    66 

WARRANTY. 

1.  The  defendant  may  place  the  plaintiff  in  duriori  catu^  when  he 
exercises  a  legal  right  resulting  from  the  action  against  him.  Thus  the 
plaintiffs  and  defendants  in  an  execution  and  judgment,  may  be  eUtA  in. 
warrarUyy  by  the  purchaser  at  sheriff's  sale,  when  he  is  in  danger  of  evic- 
tion  Ouerin  e/a/.  vs.  Bagneries^     14 

2.  Where  a  warrantor  is  called  in  by  the  defendant,  and  the  sheriff's 
return  shows  that  he  has  not  been  found,  it  is  the  duty  of  the  party  calling 
him,  to  use  all  diligence  to  have  him  cited ;  or  a  curator^  ad  Aoc,  appointed 

to  represent  him,  if  he  resides  out  of  the  state...Ztiftmer  vs.  Thompson  et  al^    22 

3.  Warrantors  need  not  be  made  parties  to  the  appeal,  when  it  is  expressly 
agreed  that  the  case  shall  first  be  tried,  as  between  the  original  parties. 

Beard  e/  o^.  vs.  Poydrat,    82 

WILL. 

1.  A  disposition  by  will,  in  which  the  property  of  the  estate  is  to  remain 
in  the  hands  of  the  executor  until  the  testator's  children  or  heirs  arrive  at 
the  age  of  majority,  cannot  be  distinguished  from  one  that  would  authorize 
the  executors  to  keep  and  preserve  it  for,  and  return-  the  estate  to  them ; 
and  is  Kjidei  commistum^  or  trust,  which  is  forbidden  by  law. 

Clague^t  Widow  vs.  Clagwi*»  Exteutors^      I 

2.  The  testator  cannot  extend  the  period  of  executorship  to  more  than  a 
year;  nor  direct  that  the  estate  remain  in  the  hands  of  the  executors 
afterwards,  or  that  they  keep  and  preserve  it  for  another  or  others,  when 
there  are  forced  heirs  present i6. 

3.  A  will  dictated  in  Spanish,  the  native  tongue  of  the  testator,  and  a 
memorandum  thereof  taken  down  in  French,  by  the  notary,  which  is  read 
to  the  testator ;  approved  by  him  as  expressing  hit  inieniions,  and  drawn 
up  in  the  English  language,  of  which  the  testator  is  ignorant,  but  is  signed 
by  him,  the  notary  and  witnesses,  is  null  and  void  under  the  1571st  article 
of  the  Louisiana  Code,  which  requires  that  a  will  should  be  written  by  the 
notary,  01  dictated Gongaiesya,  OonEoUs^  104 

4.  When  a  foreign  will,  duly  authenticated  and  admitted  to  probate,  in 
the  country  of  the  testator's  domicil,  is  presented  for  registry  in  a  parish  of 
this  state,  and  no  dative  testamentary  executor  is  asked ;  and  it  not  appear- 
ing that  there  are  any  creditors,  heirs  or  legatees,  here,  and  the  property  it 
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mmfeabUj  the  judge  of  probates,  in  such  cases,  is  bound  to  admit  the 
registry  and  execution  of  the  will,  without  any  other  foim  than  that  of 
registry State  vs.  Judge  Bermudaiy  221 

WITNESS. 

1.  The  father  of  one  of  the  parties,  called  in  warranty  by  the  defisndant, 
is  an  incompetent  witness  to  testify  on  behalf  of  the  plaintiff. 

Oiterin  et  dL  vs.  Bagneries^    14 

S.  The  declaration  of  a  witness  on  his  voire  dire^  touching  his  interest 
and  connection  with  one  of  the  parties  to  the  suit,  are  entitled  to  greater 
credit  than  his  statements  to  a  third  person,  when  not  under  oath. 

Le  Bret  vs.  Behont,    93 

3.  An  agent  is  a  competent  witness  for  his  principal  in  all  cases,  except 
where  suit  is  brought  against  the  principal  on  account  of  tho  negligence  of 
the  agent. J^icholson^  7\t/or«  cto.,  vs.  Pa/^on,  213 

4.  So,  in  an  action  for  the  recovery  of  a  lost  note,  against  a  broker  who 
bought  it  of  a  notary's  clerk,  the  notary  was  received  as  a  competent 
witness  to  prove  that  his  clerk  had  purloined  the  note  from  his  office,  and 
sold  it  to  the  defendant,  notwithstanding  he  was  the  agent  with  whom  the 
note  was  deposited,  to  demand  payment. ib, 

5.  The  deposition  of  a  witness  taken  before  a  commissioner,  who  was 
twice  examined  and  cross-examined,  by  tho  defendant,  without  objection^ 
will  not  be  rejected  on  the  trial,  at  the  instance  of  the  latter,  on  the  ground 
that  the  witness  was  incompetent  to  testify Ooldenbow  vs.  Wright,  371 

6.  The  competency  of  a  witness,  or  his  interest  in  the  matter  in  contro- 
versy, may  be  ascertained  by  examining  him  on  his  voir  dire ;  if  the  party 
objecting  does  not  choose  to  do  this,  tho  party  offering  him  may  rebut  the 
presumption  of  his  incompetency  by  other  evidence. 

Denton  vs.  Commercial  and  Rail  Road  Bank  of  Ficksburg,  486 

7.  The  partner  of  a  firm,  subscribed  as  security  to  an  attachment  bond, 
who  was  absent  when  the  name  of  the  firm  was  signed,  is  prima  Jacie^  a 
competent  witness  to  testify  in  the  case ib. 
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